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ACCRUED  PENSIONS. 

The  terms  "acoraed  pensioDs,''  as  used  in  section  4718^  Revised  Statates, 
mean  the  amoant  of  money  unpaid  by  the  Government  to  which  a  pen- 
sioner, or  a  person  who  had  a  valid  claim  for  pension  pending,  was  en- 
titled at  the  time  of  his  death. 

The  receipt  by  a  pensioner  of  a  check  for  the  amount  due  him  on  his  pen- 
sion, which  was  indorsed  but  not  transferred  by  him  in  his  life-time,  is 
not  pajfment.  The  amonnt  so  due  is  accordingly  **  accrued  pension/' 
and  is  payable  to  those  only  who  are  entitled  thereto  under  such  sec- 
tion. 

Department  of  Justice, 

April  16, 1887. 
SiE :  By  yonr  letter  of  the  12th  of  April,  1887,  you  request 
I           my  opinion  *'upon  the  question  as  to  when,  under  the  provis- 
ions of  section  4718,  Revised  Statutes,  payment  of  pension  to 
a  pensioner  is  so  completed  that  the  amount  due  by  way  of 
pension  becomes  assets  and  ceases  to  be  accrued  pension." 
The  question  with  reference  to  the  usual  mode  of  paying 
'           pensions  is  more  fully  stated  in  the  communication  of  the 
Commissioner  of  Pensions  in  his  letter  to  you  of  the  lltb  of 
April,  1887,  transmitted  with  yours,  as  follows  :    "  Whether 
or  not,  under  the  provisions  of  section  4718  of  the  Revised 
Statutes  of  the  United  States,  where  a  check  has  been  trans- 
mitted by  a  pension  agent  through  the  mails  to  a  pensioner 
and  received  by  him,  and  thereafter,  whether  the  pensioner 
i           d  ies  having  indorsed  and  not  negotiated  the  check,  or  dies  with- 
I           out  having  indorsed  the  check  but  having  the  same  in  his  pos- 
session, payment  is  so  completed,  and  title  to  the  amount 
calle<1  for  by  the  check  so  vested  in  the  pensioner,  that  the 
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check  can  properly  be  .jQoYTsidered  part  of  the  assets  of  the. 
decedeut,  and  as  suak^ste^ts  collected  by  his  legal  represent- 
atives and  the  pmceVds  be  subject  to  the  payment  of  Mie 
debts  of  the  deet^gbsed." 

The  phrase '*<>accrued  pension,"  as  nsed  in  this  section, 
means  th^  am'oant  of  money  unpaid  by  the  Government  to 
which  a.peiirsioner,  or  one  who  had  a  valid  pending  claim  for 
pensiohVcWduld  be  entitled  at  the  time  of  his  death.  The 
statfitojdeclares,  first,  this  unpaid  money  shall  be  paid  to  the 
widojc  of  the  pensioner  if  he  leaves  one ;  second,  if  there  be 
^'Oo'^idow,  it  shall  be  paid  to  his  child  or  children  under  six- 
.  teen  years  of  age ;  if  he  leave  no  widow  or  child  or  children 
'under  sixteen  ^^ears  of  age  it  shall  not  be  paid  at  all,  ^^  except 
so  much  as  may  be  necessary  to  reimburse  the  person  who 
bore  the  expenses  of  the  last  sickness  or  burial  of  the  decedent, 
in  case  where  he  did  not  leave  sufiScieut  assets  to  meet  such 
expenses.''  That  the  "accrued  pension"  shall  be  paid  to  no 
otlurthan  as  above  stated  is  strongly  emphasized  by  the 
provision  that  "  such  accrued  pension  shall  not  be  considered 
a  part  of  the  assets  of  the  estate  of  the  deceased  nor  liable  to 
be  applied  to  the  debt  of  such  estate  in  any  case  whatever, 
but  shall  inure  to  the  sole  and  exclusive  benefit  oi  the  widow 
or  children  ;  and  if  no  widow  or  child  survive,  no  payment 
whatsoever  of  the  accrued  pension  shall  be  made  or  allowed." 
This  clause  imposes  upon  the  officers  of  the  Government  the 
obligation  to  neither  make  nor  allow  to  be  made  any  payment 
of  the  "  accrued  pension"  to  theexecutors  or  administrators  of 
the  decedent  for  the  general  payment  of  debts  or  distribution, 
with  the  possible  single  exception  that  if  they  have  borne  the 
necessary  expenses  of  his  last  sickness  and  burial  and  he 
shall  have  died  without  sufficient  funds  to  re-imbnrse  them, 
so  much  of  the  accrued  pension  may  be  paid  them  as  they 
shall  have  paid  for  those  purposes.  In  no  event  can  they 
receive  any  part  of  the  "  accrued  pension "  merely  as  the 
legal  representatives  of  the  decedent. 

Unless,  then,  the  pension  was  paid  to  the  decedent  in  his 
life-time  and  became  a  part  of  his  general  a<ssets,  it  can  not 
pass  to  his  legal  representatives  so  as  to  be  subjected  to  the 
payment  of  the  debts  of  the  decedent.  The  question  is  thus 
reduced  to',  what  is  a  payment  to  a  pensioner  in  his  life-time! 
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In  the  absence  of  special  contract  the  presumption  is  that 
the  pa^'ment  of  an  obligation  shall  be  made  iu  money.  This 
preKUinption  applies  to  a  pensioner  as  well  as  to  any  one  else. 
Till  he  gets  his  money  or  that  which  in  law  is  its  equivalent, 
he  is  not  paid  nor  is  the  Government  discharged.  If  he  re- 
ceives a  check  but  never  transfers  it  nor  gets  the  check 
cashed  he  has  not  received  his  money ;  for  a  *'  banker's  check 
is  not  money"  (Chitty  on  Bills,  399).  If  he  receives  a  check 
and  payment  is  refused  he  has  no  right  of  action  against  the 
bank.  '<  The  holder  ot  a  bank  check  can  not  sue  the  bank  for 
refusing  payment  in  the  absence  of  proof  that  it  was  accepted 
by  the  bank  or  charged  against  the  drawer." 

The  fact  that  the  check  was  properly  drawn  on  a  national 
bank  (a  public  depository)  by  an  officer  of  the  Government 
in  payment  of  a  public  creditor  does  not  alter  this  general 
rule,  (BankofRep^iblic  v.  Millard,  10  Wall.,  152).  "The  payee 
of  a  cheek  before  it  is  accepted  by  the  drawee  can  not  maintain 
an  action  upon  it  against  the  latter,  as  there  is  no  piivity 
of  contract  between  them."  So  held,  where  a  check  of  the 
Treasurer  of  the  United  States  upon  a  national  bank  duly 
designated  as  a  depository  of  the  |)ublic  money,  having  been 
paid  upon  an  unauthorized  indorsement  of  the  name  of  the 
payee,  suit  to  recover  the  amount  of  the  check  was  brought 
by  its  true  owner  against  the  bank  {First  National  Bank  v. 
Whitman,  94  U.  S.,  343).  A  check,  then,  until  presented, 
accepted,  or  marked  goo<l  by  the  drawee,  is  only  a  personal 
obligation  of  the  drawer.  **  When  the  United  States  by  its 
unauthorized  officer  become  a  ijarty  to  negotiable  paper  they 
have  all  the  rights  and  incur  all  the  responsibility  of  individ- 
uals who  are  parties  to  such  instruments.  We  know  of  no 
difference  except  that  the  United  States  can  not  be  sued." 
{United  States  v.  Bank  of  Metropolis,  15  Peters,  392;  and 
United.  States  v.  State  Bank,  96  U.  S.,  30.) 

The  United  States,  then,  stands  upon  the  same  plane  as 
others  who  issue  negotiable  paper,  except  that  the  United 
States  can  not  be  sued.  The  general  rule  is,  if  a  debtor 
give  his  creditor  his  own  promissory  note  or  obligation  of  no 
higher  order  than  the  original  debt,  the  debt  is  not  thereby 
paid  nor  the  debtor  discharged  {Peter  v.  Beverly,  10  Peters, 
667;  James  v.  Hackly,  16  Johns,  277).    It  is  stated  by  Kent, 
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Chief  Justice,  in  the  People  v.  Howell  (4  Johns,  304),  ''unless 
a  check  is  paid  it  is  no  payment." 

In  the  case  of  Burnet  v.  Smith  (10  Foster,  264),  it  is  ruled : 
''  Until  cashed,  it  (a  check)  is  no  payment  of  a  pre-existing 
debt  any  more  than  a  promissory  note  is  payment  of  such 
debt  without  an  agreement  to  receive  it  as  such." 

This  principle  is  sustained  by  abundant  authorities,  and 
except  in  Maine  and  Massachusetts  is  the  generally  accepted 
rule  both  in  the  United  States  and  England.  A  single  ex- 
pression occurs  in  the  opinion  of  the  court  in  the  case  of 
Downey  v.  Hicks  (14  How.,  240),  which  wouhl  seem  to  be 
inconsistent  with  the  rule  above  stated,  as  follows:  ''In 
ordinary  transactions  a  check  on  a  specie-paying  bank  on 
demand  is  payment.  And  if  the  holder  of  the  check  x)resent 
it  to  the  bank  and  direct  the  amount  to  be  placed  to  his 
credit  as  a  deposit,  and  the  bank  should  fail,  the  loss  would 
be  the  depositor's."  A  careful  examination  of  this  case  will 
show  that  the  first  clause  of  this  quotation  must  be  read  in 
connection  with  the  last,  to  properly  interpret  the  principle 
of  the  decision,  and  as  a  whole  no  more  is  to  be  derived  from 
it  than  that  a  check  presented  and  passed  to  the  credit  of  a 
payee  is  a  payment. 

It  is  therefore  concluded  that  the  receipt  of  a  check  by  a 
pensioner,  which  he  has  only  indorsed  but  which  has  not 
been  transferred  by  him  in  his  life-time,  is  not  a  payment  but 
is  only  one  step  in  the  process  of  payment.  The  amount  yet 
remains  as  "  accrued  ^iension"  and  only  payable  accordingly 
to  those  entitled  thereto.  The  indorsement  alone  by  the 
decedent  does  not  constitute  a  transfer.  An  indorsement  and 
delivery  are  both  essential;  for  until  delivery  in  pursuance 
of  indorsement,  the  iudorser  still  retains  the  power  to  cancel 
the  indorsement  and  personally  present  for  payment,  or  at  his 
option,  if  guiltj-  of  no  laches,  return  to  the  drawer,  or  until  pre- 
sented to  the  drawer  may  countermand  payment.  Nor  can 
the  executors  or  administrators  of  the  payee,  by  mere  delivery 
without  their  own  indorsement, consummate  the  transfer  (Par- 
sons on  Notes  and  Bills,  159  and  Note  X).  If  known  by  them 
to  be  "accrued  pension,"  they  can  not,  by  their  own  indorse- 
ment and  delivery  after  the  death  of  the  pensioner,  lawfully 
transfer  the  check,  for  by  the  provisions  of  the  statute  the  "  ac- 
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craed  pension"  is  not  the  assets  of  the  decedent  and  does  not 
pass  to  them.  The  law  clearly  contemplates  that  the  widow 
and  children,  as  provided  by  the  statute,  shall  be  the  bene- 
ficiaries and  not  the  general  creditors  of  the  pensioner,  and 
uuless  the  payment  has  been  legally  received  by  the  pensioner, 
it  is  incumbent  on  those  intrusted  with  the  administration  of 
the  law  neither  to  make  nor  allow  payment  to  be  made  to 
any  other  person.  In  reply  to  your  inquiry,  the  sending  of  a 
check  to  a  pensioner,  which  has  been  indorsed  by  him  but 
not  transferred  in  his  life-time,  is  not  a  payment  '^so  com- 
pleted that  the  amount  due  by  way  of  pension  becomes  as- 
sets and  ceases  to  be  accrifed  pension." 
I  am,  very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  op  the  Interior. 


REMISSION  of  forfeiture. 

Opinion  of  March  19,  1887  (10  Opin.,  ^4),  namely,  that  the  Secretary  of 
the  Treasury  has  no  power  to  remit  the  forfeiture  of  a  yessel  condemned 
for  being  engaged  in  unlawfully  killing  fur  seals  (the  cose  not  arising 
in  either  of  the  islands  St.  Paul  and  St.  George),  re-affirmed. 

Department  of  Justice, 

April  16,  1887. 

Sir  :  At  your  request  I  have  reviewed  my  opiiiiou  in  the 
case  of  the  schooner  San  Diego  in  the  light  of  the  brief 
submitted  by  the  claimants. 

1  am  still  of  opinion  that  you  have  no  power  to  remit  the 
forfeiture  of  the  schooner,  which  was  condemned  for  the 
offense  of  being  engaged  in  unlawfully  killing  fur  seals. 

Inasmuch  as  the  law  under  which  the  forfeiture  was  in- 
curred is  not  a  law  '^for  laying^  levying,  or  collecting  any  duties 
or  taxeSj^  or  a  law  "  concerning  the  registering  and  recording  of 
ships  or  vessels j^  or  a  law  ^^ concerning  the  enrolling  and  licens 
ing  ships  or  vessels  employed  in  the  coasting  trade  or  fisheries 
and  for  regulating  the  satne,^^  it  seems  to  me  very  plain  that 
the  power  of  remitting  forfeitures  under  the  act  of  the  3d 
of  March,  1797  (1  Stat.,  506),  is  not  given  you  in  this  case  by 
that  act,  nor  is  it  given  you  by  section  5293,  Revised  Statutes, 
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which  confines  your  power  of  remission  to  cases  aiising 
"under  any  provisions  of  law  relating  to  fur  seals  upon  the 
islands  of  St.  Paul  and  8t.  George,"  and  consequently  does 
not  embrace  this  case,  which  arose  in  neither  of  said  islands. 

In  my  opinion  the  law  restricting  your  power  of  remission 
to  these  two  islands  is  a  legislative  declaration  that  the  laws 
relating  to  fur  seals  do  not  belong  to  the  class  of  laws  to 
which  the  act  of  3d  of  March,  1797,  apjUies,  and  that  the 
power  of  remission  under  those  laws  must  be  confined  to  the 
islands  named,  in  which  places  alone  the  killing  of  fur  seals 
in  Alaska  was  made  lawful  under  certain  express  conditions, 
and  consequently,  in  tchich  places*  alone^  in  that  Territory, 
violations  of  the  laws  for  protecting  fur  seals  were  likely  to 
occur  under  circumstances  calling  for  a  power  to  dispense 
with  the  penalties  of  the  law. 

It  is  thus  not  by  the  capricious  or  arbitrary  exercise  of 
power,  but  in  accordance  with  a  reasonable  an<l  proper  inten- 
tion, that  the  power  of  remission  has  been  confined  to  cases 
occurring  in  the  above-named  islands  by  the  law  authoriz- 
ing the  killing  of  fur  seals  there. 

The  case  in  6  Opinions,  488,  which  arose  under  laws  for  the 
regulation  of  passenger  vessels,  lends  no  support  to  the  ar- 
gument presented  in  the  claimant's  brief,  because  those  laws 
came  within  the  terms  of  the  first  section  of  the  act  of  the 
3d  March,  1797,  which  expressly  extends  the  power  of  remis- 
sion to  i)enalties  and  forfeitures  incurred  under  laws  regulat- 
ing ships  or  vessels,  and  because  the  law  of  1847,  one  of  the 
laws  involved,  expressly  said  that  forfeitures  declared  by  it 
^^shmdd  he  prosecuted  as  forfeitures  are  under  the  act  to  regu- 
late duties  on  imports  or  tonnage^^  (p.  490),  which  was  taken 
to  mean  that  the  two  acts  should  be  on  precisely  the  same 
footing  as  to  forfeitures  and  their  incidents. 

It  is  not  necessary  to  consi<ler  whether  the  power  of  remis- 
sion given  by  the  seventh  section  of  the  act  of  1st  of  July, 
1870  (16  Stat,  182),  in  cases  arising  in  the  waters  adjacent  to 
the  islands  of  St.  George  and  St.  Paul,  is  still  in  force,  not- 
withstanding the  silence  of  section  5293,  Revised  Statutes,  in 
that  particular,  because  it  does  not  appear  that  the  offense 
for  which  the  forfeiture  was  declared  was  committed  in 
waters  adjacent  to  cither  of  those  islands,  unless  we  adopt 
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the  interpretation  of  tbe  claimants  and  abandon  the  ordinary 
sense  of  the  adjective  adjacent  and  make  it  synonymous  with 
tcaters  of  AlasJcay  ihuB  ignoring  the  settled  rule  of  interpreta- 
tion that  words  must  be  taken  in  their  usual  sense  unless  it 
is  manifest  that  another  sense  was  intended. 

I  beg  to  add  that,  owing  to  the  desire  of  the  claimants  to  be 
heard  and  the  failure  of  their  counsel  to  reach  here  in  time  to 
get  a  hearing  before  my  opinion  was  given,  I  have  thought 
proper  to  depart  from  the  practice  in  such  cases  of  merely 
stating  my  adherence  to  the  opinion  given,  and  to  consider 
the  subject  with  reference  to  what  has  been  advanced  by  way 
of  answer  to  the  positions  taken  in  the  opinion. 
Very  respectfully',  your  obedient  servant, 

A.  H.  GARLAND. 

The  Secretary  of  the  Treasury. 


ATTORNEY  GENERAL. 

Where  the  question  anhmitted  by  the  head  of  a  Department  relates  to 
duties  of  Territorial  ofiBcers  in  a  matter  touching  which  such  Depart- 
ment has  no  administrative  concern,  it  is  not  deemed  proper  for  the 
Attorney-General  to  give  an  official  opinion  thereon. 

Department  of  Justice, 

April  19,  1887. 

Sir:  By  yonr  letter  of  the  15th  of  April,  1887,  yon  request 
my  official  opinion  "relative  to  the  qiialilieations  of  electors 
in  Utah  Territory,  as  prescribed  by  circular  of  information 
to  registration  officers,  issued  by  the  Commission,  March  19, 
1887» 

No  facts  are  stated  to  indicate  that  any  question  is  pend- 
ing in  the  Department  of  tbe  Interior,  nor  any  duty  to  be 
performed  by  the  Department,  to  the  proper  discharge  of 
which  the  solution  of  any  question  of  law  is  a  prerequisite. 
From  all  that  appears  iiwyour  letter,  with  its  accompanying 
transmittals,  the  question  of  registration  of  voters  in  Utah 
can  not  by  appeal  ever  come  before  you  for  determination, 
nor  is  the  question  one  in  which  you  have  any  official  con- 
cern.   Therefore,  while  I  will  ever  take  pleasure  in  affording 
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any  assistance  in  my  power  to  aid  you  in  solving  any  ques- 
tions of  law  which  may  arise  in  the  discharge  of  your  duties, 
I  am  limited  by  law  to  replying  to  legal  questions  arising  in 
the  administration  of  a  Department,  and,  as  is  well  stated  by 
Attorney-General  Bates,  in  10  Opinions,  220,  "when  the  so- 
lution of  the  question  is  not  necessary  to  tbe  discharge  of 
any  duty  properly  belonging  to  the  Department  it  is  not  the 
duty  of  the  Attorney-General  to  give  an  opinion  thereon,  and 
such  opinion  would  consequently  be  extra-official  and  unau- 
thorized." As,  then,  the  question  submitted  appears  to  be 
one  applicable  only  to  duties  pertaining  to  officers  of  the 
Territory  over  whose  action  in  the  matter  referred  to  you 
have  no  official  control,  it  would  be  improper  for  me  to  give 
an  official  opinion  upon  it.  If,  however,  you  do  not  concur 
in  this  view  I  will  cheerfully  reconsider  it  if  a  fuller  statement 
of  facts  or  reasons  which  you  may  see  fit  to  suggest  renders 
it  proper  to  do  so. 

1  am,  very  respectfully, 

A.  H.  GARLAND. 

The  Seceetaby  of  the  Interior. 


NOLAN  land-claim  IN  NEW  MEXICO. 

SemhU  that  as  to  the  Nolan  claim  to  certain  land  in  New  Mexico,  known 
as  claim  No.  39,  there  has  not  as  yet  been  any  **  fiual  action  by  Con- 
gress," as  contemplated  in  the  eighth  section  of  the  act  of  July  22, 1854, 
chapter  103. 

The  proviso  in  the  fourth  section  of  the  act  of  July  1,  1870,  chapter  202, 
confirming  the  Nolan  grant,  No.  48,  does  not  include  the  above-men- 
tioned claim.  No.  39. 

Department  of  Justice, 

April  23,  1887. 

Sir:  I  have  duly  considered  the  question  presented  in  the 
accompanying  papers,  which  were  transmitted  to  me  by  you 
some  months  ago,  touching  the  Nolan  claim  to  certain  laud  in 
New  Mexico,  known  as  claim  No.  39^  and  in  compliance  with 
your  request  I  now  have  the  honor  to  submit  my  opinion 
thereon. 

By  the  eighth  section  of  the  act  of  July  22,  1854,  chapter 
103,  it  was  made  the  duty  of  the  surveyor-general  of  New 
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MezicOy  under  instructions  of  the  Secretary  of  the  Interior, 
to  ascertain  the  origin,  nature,  character,  and  extent  of  all 
claims  to  lands  under  the  laws,  usages,  and  customs  of  Spain 
and  Mexico,  and  for  this  purpose  he  was  thereby  authorized 
to  issue  notices,  summon  witnesses,  administer  oaths,  and  do 
and  perform  all  other  necessary  acts  in  the  premises.  He 
was  by  the  same  section  required  to  make  a  full  report  on  all 
such  claims  as  originated  before  the  cession  of  the  territory 
to  the  United  States  by  the  treaty  of  Guadalupe  Hidalgo  of 
1848,  denoting  the  various  grades  of  title,  with  his  decision  as 
to  the  validity  or  invalidity  of  each  of  the  same  under  the 
laws,  usages,  and  customs  of  the  country  before  its  cession  to 
the  United  States;  and  that  report,  which  was  to  be  made  in 
accordance  with  such  form  as  the  Secretary  of  the  Interior 
might  prescribe,  was  required  to  be  laid  before  Congress  for 
such  action  thereon  as  might  be  deemed  just  and  proper, 
with  a  view  to  confirm  bona  fide  grants  and  give  full  effect  to 
the  treaty  of  1848  between  the  United  States  and  Mexico. 
And  the  same  section  declared  that,  ^*U7itil  the  final  action 
of  Congress  on  such  claims,  all  lands  covered  thereby  shall  he  re- 
served from  sale  or  other  disposal  by  the  Oovemment,^^  etc. 

On  the  27th  of  February,  1860,  a  claim  in  behalf  of  the 
widow  and  heirs-at-law  of  Gervacio  Nolan  was  filed  in  the 
office  of  the  surveyor-general  of  the  Territory  of  New  Mexico 
covering  a  tract  of  land  situated  in  that  Territory,  alleged  to 
have  been  granted  by  the  Mexican  authorities  to  the  said 
Nolan  and  two  others  (Aragon  and  Lucero)  his  associates,  in 
the  year  1845.  Claimants  alleged  that  said  Nolan  died  in- 
testate some  two  years  before  filing  their  claims,  and  that 
previous  to  his  decease  he  had  purchased  all  the  interest  of 
his  two  associates  in  the  premises.  This  claim  was  subse* 
quently  investigated  and  passed  upon  by  the  surveyor-gen- 
eral, who  approved  the  same  and  transmitted  his  report  and 
decision  thereon  (dated  July  10, 1860),  together  with  copies  of 
the  documents  filed  in  the  case,  to  the  General  Land  Office, 
and  in  January*,  1861,  these  were  laid  before  Congress  by  the 
Secretary  of  the  Interior.  (See  Ex.  Doc.  No.  28,  House  of 
Bepresentatives,  Thirty-sixth  Congress,  second  session.) 

Afterwards,  in  the  same  year  (1860),  another  claim  in  be- 
half of  the  widow  and  heirsat  law  of  said  Nolan  was  filed  in 
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the  oflSce  of  tbe  surveyor-general  of  the  Territory  of  New 
Mexico.  This  claim  embraced  a  large  tract  of  land,  different 
from  the  one  above  mentioned,  which  was  then  within  that 
Territory,  but  is  now  in  Colorado,  and  which  was  alleged  to 
have  been  granted  by  the  Mexican  authorities  to  said  Nolan 
alone  in  the  year  1843.  It  was  investigated  by  the  surveyor- 
general,  and  a  report  and  decision  thereon  (dated  October  8, 
1861)  were  made  by  him,  affirming  its  validity  and  recom- 
mending its  confirmation  by  Congress.  These,  with  copies  of 
the  papers  filed  in  the  case,  etc.,  were  forwarded  to  the 
General  Land  Office,  and  iq  May,  1862,  the  Secretary  of  the 
Interior  laid  the  same  before  Congress.  (Ex.  Doc.  No.  112, 
House  of  EepresentativeSy  Thirty-seventh  Congress,  second 
session.) 

The  latter  claim  was  numbered  48.  The  former,  though 
numbered  9  in  Ex.  Doc.  No.  28,  cited  above,  is  elsewhere  des- 
ignated and  is  now  known  as  claim  No.  39. 

By  a  resolution  of  the  House  of  Kepresentatives,  adopted 
February  10,  1868,  at  second  session  of  the  Fortieth  Con- 
gress, both  of  these  claims,  along  with  several  others  that 
had  previously  been  reported  upon  by  the  surveyor-general 
of  New  Mexico  and  laid  before  Congress,  were  referred  to  the 
Committee  on  Private  Land  Claims,  with  direction  to  report 
by  bill  or  otherwise.  On  July  1,  1868,  the  committee  sub- 
mitted a  report  to  the  House,  recommending  that  certain  of 
the  claims  be  confirmed,  .but  for  reasons  therein  stated  the 
two  Nolan  claims,  numbered  39  and  48,  were  "  withheld  for 
further  investigation."  (Report  No.  71,  House  Eeports  of 
Committees,  Fortieth  Congress,  second  session.) 

In  regard  to  claim  No.  39,  no  report  thereon  has  since  been 
made  by  that  committee  to  the  House,  nor  has  any  action 
whatever  aflfecting  the  same  since  been  taken  by  Congress, 
unless  such  action  appears  in  what  follows. 

During  the  first  session  of  tLe  Forty-first  Congress,  namely, 
on  March  29,  1869,  a  bill  (H.  H.  No.  314)  was  introduced  in 
the  House  to  confirm  the  tiileof  the  heirs  of  Gervacio  Nolan 
to  certain  lands  in  the  Territory  of  Colorado,  and  was  there- 
upon referred  to  the  Committee  on  Private  Land  Claims. 
This  bill  embraced  only  lands  which  were  covered  by  claim 
No,  48.    It  was  reported  back  by  the  committee,  with  amend- 
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lueiits,  on  April  23, 1870,  during  the  second  se8si9n  of  the 
same  Congress,  accompanied  by  an  elaborate  report  recom- 
mending the  confirmation  of  that  claim  to  the  extent  of  11 
square  leagues,  and  was  then  discussed  but  not  put  on  its 
passage.  (See  Congressional  Globe,  vol.  91,  pp.  2932  et  seq.) 
Neither  in  that  report  nor  in  the  discussion  on  the  bill  is  any 
reference  made  to  claim  No.  39. 

A  few  days  later,  on  the  26th  of  April,  1870,  a  bill  in  terms 
the  same  precisely  as  the  one  before  the  House,  just  adverted 
to,  was  introduced  in  the  Senate  (S.  No.  843)  and  referred  to 
the  Committee  on  Private  Land  Claims.  Shortly  afterward 
it  was  reported  back  without  amendment,  the  Senate  Com> 
mittee,  in  so  doing,  accompanying  the  same  with  the  report 
that  had  been  made  by  the  House  Committee  as  above,  which 
was  adopted  by  the  former  committee.  The  bill  was  passed 
by  the  Senate  as  reported.  June  14, 1870  (see  Congressional 
Globe,  vol.  92,  p.  4415).  It  also  passed  the  House,  without 
amendment,  June  29, 1870,  and  became  a  law.  In  the  pro- 
ceedings which  took  place  on  the  bill  in  either  body,  claim 
No.  39  is  not  mentioned.  The  law  thus  enacted  is  the  act  of 
July  1, 1870,  chapter  202,  entitled  ^^An  act  to  confirm  the 
title  of  the  heirs  of  Gervacio  Nolan,  deceased,  to  certain 
lands  in  the  Territory  of  Colorado." 

By  the  first  section  of  this  act  the  grant  to  the  said  Nolan, 
designated  as  number  48,  is  confirmed  to  the  extent  of  11 
square  leagues.  The  second  and  third  sections  provide  for 
adjusting  the  exterior  lines  of  the  11  leagues  so  confirmed,  and 
the  claims  of  actual  settlers  falling  within  the  limits  thereof, 
etc.,  also  for  running  the  public  surveys  within  the  grant, 
etc  The  fourth  section  is  as  follows :  *'That  upon  the  ad- 
justment of  said  claim  of  the  heirs  of  Gervacio  Nolan,  accord- 
ing to  the  provisions  of  this  act,  it  shall  be  the  duty  of  the 
surveyor-general  of  the  district  to  furnish  properly  approved 
plats  to  said  claimants  or  their  legal  representatives,  which 
shall  be  evidence  of  title,  the  same  to  be  done  according  to 
such  instructions  as  may  be  given  by  the  Commissioner  of 
the  General  Land  Office :  Providedj  however.  That  when  said 
lands  are  so  confirmed,  surveyed,  and  patented,  they  shall 
be  held  and  taken  to  be  in  full  satisfaction  of  all  further 
claims  or  demands  against  the  Cnited  States." 
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The  qupstiou  to  which  refereoce  is  hereinbefore  made  is 
this :  Whether  the  proviso  ia  the  last-named  section  should 
be  construed  to  include  claim  number  39  aforesaid.  On  its 
-determination  depends  the  point  whether  a  restoration  of  the 
hinds  embraced  in  that  claim  to  settlement  and  entry  nnder 
the  general  land  laws  is  warranted.  If  the  claim  is  within 
the  proviso,  then  it  may  well  be  deemed  that  the  ^'  final  action 
of  Congress,  within  the  meaning  of  the  act  of  1854,  has  already 
been  had  thereon,  and  that  the  provision  of  the  same  act, 
requiring  the  reservation  of  lands  covered  by  such  claims, 
no  longer  applies  thereto.  On  the  other  hand,  if  the  claim 
is  not  within  the  proviso,  the  provision  of  the  act  of  1854, 
just  mentioned,  still  remains  applicable  to  it,  and  the  require- 
ment thereof  ought  not  to  bo  disregarded. 

The  language  employed  in  the  proviso,  taken  literally,  is 
broad  enough  to  include  all  manner  of  claims  against  the 
United  States.  But  it  was  manifestly  not  intended  to  be  so 
understood.  It  must  be  viewed  as  used  with  respect  to  the 
particular  subject  with  which  Congress  was  dealing,  and  is 
accordingly  to  be  understood  in  a  less  general  sense. 

There  is  nothiug  in  the  act  of  1870  itself,  nor  in  the  pro- 
ceedings that  preceded  its  enactment,  which  indicates  that,  in 
passing  it,  any  other  matter  was  considered  and  acted  upon 
by  Congress  than  claim  number  48,  and  the  claims  of  actual 
settlers  within  the  limits  thereof.  That  claim,  as  stated  in 
the  report  to  the  House,  made  at  the  second  session  of  the 
Forty-first  Congress,  embraced  about  1,000,000  acres,  and  it 
is  confirinei  for  less  than  60,000  acres.  Tbe  proviso  would 
undoubtedly  operate  upon  claims  or  demands  ui>on  the  Gov- 
ernment relating  to  the  unconfirmed  portion  of  said  claim, 
if  any  such  were  made.  But  can  it  fairly  be  regarded  as 
extending  to  claim  number  39 — notwithstanding  the  absence 
of  any  reference  thereto  in  the  act  or  in  the  above-mentioned 
proceedings!  While  the  latter  circumstance  in  some  degree 
favors  the  negative  of  this  question,  there  are  other  circum- 
stances which,  to  my  mind,  bear  even  more  strongly  in  the 
same  direction. 

Claim  number  39,  as  regards  Nohm,  is  partly  original  and 
partly  derivative.  It  rests  upon  an  alleged  grant  to  him  and 
two  other  persons,  Aragon  and  Lucero,  whose  interests  in 
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the  premises  be  is  said  to  have  acqaired  by  purchase.  The 
gr&ntj  when  made,  may  have  been  invalid  as  to  him  (ia  view 
of  his  previous  graut)  ander  the  Mexican  colon izat ion  laws, 
bat  valid  (at  least  for  not  exceeding  11  sqnare  leagues  each) 
as  to  the  other  grantees;  in  which  case  a  claim  under  them 
would  be  good,  whether  made  by  Nolan  or  any  one  else.  Such 
claim  might  be  prosecuted  for  confirmation  in  the  names  of 
the  original  grantees  (United  States  v.  Sutter^  21  Uow.,  170), 
as  it  is  only  their  title,  or  rather  the  original  grant,  with  which 
Cougress  is  concerned.  Thus  claim  number  39  is,  in  the  eye 
of  Congress,  not  a  claim  of  Nolan  simply,  but  one  of  Nolan, 
Aragon,  and  Lucero,  and  viewed  in  that  light  it  seems  hardly 
reasonable  to  infer,  from  the  mere  generality  of  terms  used 
in  a  statutory  provision  having  sole  reference  to  a  claim  of 
the  former  description,  embracing  the  right  or  title  of  a  sin- 
gle individual,  an  intention  on  the  part  of  Congress  that  such 
provision  should  also  apply  to  a  claim  of  the  latter  character, 
comprising  rights  or  titles  of  different  individaals. 

A  proviso  similar  in  terms  to  that  contained  in  the  act  of 
1870  is  found  in  section  3  of  the  act  of  March  3,  1869,  chap- 
ter 152,  entitled,  ^^  An  act  to  confirm  certain  private  land 
claims  in  the  Territory  of  New  Mexico."  In  this  act  it  is  de- 
clared that  the  confirmation  thereby  made  ''  shall  only  be 
construed  as  a  quit-claim  or  relinquishment  of  all  title  or 
claim  on  the  part  of  the  United  States  to  any  of  the  lands  not 
improved  by  or  on  behalf  of  the  United  States,  and  not  in- 
cluding any  military  or  other  reservation  embraced  in  either 
of  said  claims,"  etc.  Here  the  claims  designated  in  the  act 
were  confirmed  for  the  entire  area  of  each,  excepting  lands 
within  the  limits  thereof  which  were  improved  as  aforesaid, 
or  included  in  any  military  or  other  reservation,  and  the  solo 
object  of  the  proviso  would  seem  to  be  to  cut  oflF  any  addi- 
tional claims  that  might  be  made  for  the  lands  so  excepted. 
The  proviso  in  the  act  of  1870  was  doubtless  copied  from  the 
one  in  the  act  of  1869,  and  was  probably  designed  only  to 
efiect  a  like  object  with  the  latter,  namely  to  bar  all  further 
claims  in  respect  of  the  unconfirmed  portion  of  the  particu- 
lar grant  mentioned  in  the  statute,  i.  e.,  number  48. 

The  foregoing  considerations  lead  me  to  the  conclusion  that 
the  proviso  in  the  act  of  1870,  which  is  the  one  in  question. 
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should  not  be  constraed  to  include  claim  number  39,  and  that 
as  to  this  claim  there  has  not  as  yet  been  any  ^'  final  action 
of  Congress." 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

A.  H.  GARLAND. 
The  President. 


ALLOTMENTS  OF  LAND  TO  INDIANS. 

TI)e  allotmeDts  of  laud  to  Indians  provided  for  by  the  act  of  Febrnarj 
8, 1887,  chapter  119,  should,  under  the  requirement  of  the  third  section 
of  that  act,  be  made  jointly  by  an  a^ent  specially  appointed  for  that 
purpose  and  the  agent  in  charge  of  the  reservation. 

Depaetment  OF  Justice, 

May  4,  1887. 

SiE :  Yottr  letter  of  the  16th  of  April,  1887,  addressed  to 
me,  states : 

'<  In  the  preliminary  steps  taken  by  this  Department  for 
the  execution  of  the  law  of  the  8th  of  February,  1887,  for  al- 
lotments of  lands  to  Indians,  the  question  has  arisen  whether 
the  law  requires  that  allotments  to  Indians  on  each  reserva- 
tion shall  be  made  jointly  by  a  special  agent  and  the  agent 
in  charge,  or  whether  the  agent  in  charge  of  each  reservation 
shall  be  required  to  make  the  allotments  on  the  reservation 
or  reservations  under  his  charge;  or  whether  the  work  of 
making  the  allotments  may  be  performed  by  the  agents  in 
charge  of  reservations  or  by  special  agents  appointed  for  that 
purpose,  as  in  the  judgment  of  the  Executive  the  best  inter- 
ests of  the  service  may  require.'' 

The  law  to  which  you  refer  is  an  act  for  the  partition  ot 
lands  held  by  the  Indian  tribes  among  the  individual  Indians 
to  be  held  in  severalty.  The  first  section  provides  for  the 
survey  and  the  amount  to  be  set  apart  to  each.  The  second 
section  describes  how  and  by  whom  the  selections  of  lands 
shall  be  made.  The  third  how  and  by  whom  the  lands  after 
selection  shall  be  allotted  and  certified. 

The  object  of  the  act  is  far-reaching  and  important.  The 
duties  to  be  performed  in  the  allotments  in  many  instances 
may  be  difficult  and  delicate,  requiring  a  high  order  of  dis- 
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cretion  and  intelligence.  The  third  section,  which  proviilea 
for  the  allotment,  is  ^^  That  the  allotments  provided  for  in  this 
act  shall  be  made  by  special  agents  appointed  by  the  Presi- 
dent for  such  purpose^  and  the  agents  in  charge  of  the  re- 
spective reservations  on  which  the  allotments  are  directed  to 
be  made,  under  snch  rales  and  regalations  as  the  Secretary 
of  the  Interior  may  from  time  to  time  prescribe,  and  shall  be 
certified  by  such  agents  to  the  Commissioner  of  Indian  Affairs, 
in  duplicate,  one  copy  to  be  retained  in  the  Indian  Office  and 
the  other  to  be  transmitted  to  the  Secretary  of  the  Interior 
for  his  action,  and  to  be  deposited  in  the  General  Land  Office." 

The  language,  "the  allotments  •  •  •  shall  be  made  by 
special  agents  appointed  by  the  President  for  such  purpose^ 
and  the  agents  in  charge  of  the  respective  reservations,"  is 
in  the  conjunctive.  That  the  special  agents  shall  be  ap- 
pointed for  that  purpose  implies  that  in  the  allotment  the 
agent  in  charge  of  the  reservation  whose  appointment  was 
not  made  with  reference  to  special  qualifications  for  this  new 
and  responsible  duty  should  be  joined  in  its  discharge  by  an- 
other, in  whose  appointment  the  very  work  to  be  performed 
would  be  had  in  view  by  the  President,  and  the  selection  of 
the  appointee  made  with  express  reference  to  his  qualifica- 
tion for  that  work.  The  distinction  between  the  selection  of 
the  land  provided  for  in  section  2,  which  may  be  made  by 
one  agent,  and  the  allotment  provided  for  in  section  3, 
which  requires  two,  is  recognized  in  the  latter  part  of  the 
proviso  to  section  2,  which  clearly  indicates  that  they  are 
different  and  successive  steps  in  the  proceedings  for  partition. 

In  reply  to  your  inquiry  it  is  therefore  concluded  the  act 
requires  the  allotment  should  be  made  jointly  by  an  agent 
specially  appointed  for  that  purpose  and  the  agent  in  charge 
of  the  reservation. 

I  am,  sir,  yours,  very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  the  Interior. 


16  HON.   A.   H.    GARLAND 


Foreign  Consul. —DeBigns  for  Coins. 


FOREIGN  CONSUL. 

A  foreign  consul,  resident  in  the  United  States,  must  look  for  protection 
in  his  person  and  property  to  the  laws  of  the  State  in  which  he  re- 
sides. 

Department  of  Justice, 

jUay  5,  18^7. 

Sir  :  In  reply  to  your  commanication  of  the  21st  of  April, 
1887,  calliDg  my  attention  to  certain  complaints  of  the  Im- 
perial German  consnl  at  Cincinnati,  Ohio,  I  beg  to  say  that 
as  the  case  does  not  come  within  section  4062,  Revised  Stat- 
utes of  the  United  States,  the  consul  mnst  look  for  protec- 
tion to  the  laws  that  protect  the  rights  of  the  community  in 
which  he  resides.  The  laws  that  protect  the  President  of 
the  United  States  in  his  person  and  property  are  the  same 
as  those  that  protect  the  humblest  citizen,  and  if  the  per- 
sonal or  property  rights  of  that  high  functionary  should  ever 
be  violated  in  the  city  of  Cincinnati  he  would  have  to  look 
for  protection  to  the  laws  of  the  State  of  Ohio.  Certaiuly 
a  foreign  consul  can  not  justly  complain  that  he  is  not  better 
protected  than  the  highest  officer  of  the  Government  of  the 
United  States. 

It  results,  then,  that  the  case  presented  is  not  one  in  which 
I  can  give  Assistant  United  States  Attorney  Bruce  any  in- 
structions. 

Very  respectfully,  yours, 

A.  H.  GARLAND. 

The  Secretary  of  State. 


DESIGNS  for  coins. 

The  provisions  of  section  3510,  Revised  Statutes,  do  not  authorize  the 
Director  of  the  Mint,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, to  accept  and  pay  for  new  designs  for  ejcisiing  coins.  His  author- 
ity thereunder,  as  regards  the  preparation  of  original  dies,  is  limited 
to  those  intended  for  new  coins. 

Department  of  Justice, 

May  6, 1887. 
Sir:  By  your  letter  of  the  20th  of  April  you  inquire: 
"  Has  the  Director  of  the  Mint,  with  the  approval  of  the  See- 
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retary  of  the  Treasury,  authority  uuder  section  3510  of  the 
Kevised  Statutes  to  accept  and  pay  for  new  designs  for  ex- 
isting coins  to  be  submitted  by  artists  as  contemplated  in  in- 
closed circular,  or  only  designs  for  new  coins  f  " 

iSection  3510  provides :  '*  The  engravers  shall  prepare  from 
the  original  dies  already  authorized  all  the  working-dies  re- 
quired for  use  in  the  coinage  of  the  several  mints,  and.  when 
Dew  coins  or  devices  are  authorized,  shall,  if  required  by  the 
Director  of  the  Mint,  prepare  the  devices,  models,  molds,  and 
matrices,  or  original  dies  for  the  same,  but  the  Director  of 
the  Mint  shall  nevertheless  have  power,  with  the  approval  of 
the  Secretary  of  the  Treasury,  to  engage  temporarily  for  this 
purpose  the  services  of  one  or  more  artists,  distinguished  in 
their  respective  departments  of  art,  who  shall  be  paid  for 
such  service  from  the  contingent  appropriation  for  the  mint 
at  Philadelphia." 

This  is  a  re  enactment  of  the  eighth  section  of  the  "  Coin- 
age Act  of  1873.''  By  it  two  classes  of  dies  are  provided  for  — 
the  original  dies  and  the  working  dies;  also  two  classes  of 
coins — those  already  in  circulation  and  new  coins.  With  ref- 
erence to  the  coins  already  in  circulation,  the  section  assumes 
the  original  dies  have  been  authorized,  as  they  were  by  the 
act  of  1873  and  prior  coinage  acts.  It  requires  the  engraver 
to  prepare  from  the  oiigin^X  dies  already  authorized  the  work- 
ing dies  for  the  old  coins.  He  is  not  empowered  to  change. 
The  limitation  of  his  power  to  the  preparation  of  working 
dies  is  equivalent  to  a  denial  of  his  power  to  prepare  original 
dies,  unless  further  authority  be  granted  by  Congress.  This 
view  is  supported  by  the  fact  that  as  to  new  coins  he  is  ex- 
pressly empowered  to  prepare  new  dies.  The  intent  of  the 
act  is  doubtless  to  give  stability  to  the  coinage,  to  avoid  the 
changes  to  which  it  might  be  subjected  if  the  power  to  change 
the  die  was  left  to  be  exercised  as  often  as  the  taste  or  judg- 
ment of  those  in  charge  of  the  mint  might  change.  The  use 
of  the  coin  is  intended  to  be  world-wide,  as  a  medium  of  ex- 
change, a  measure  of  value,  a  standard  of  value,  and  a  store 
of  value.  That  the  whole  world  should  know  the  coin,  its 
nativity,  and  value  upon  sight  is  commercially  important. 
Frequent  changes  in  the  design  or  device  upon  the  coin  would 
greatly  impair  its  usefulness.  If  a  change  became  necessary 
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or  proper  in  consequence  of  the  advance  of  science  or  taste. 
Congress  determined  to  bold  in  its  own  hands  the  power  to 
determine  when  the  emergency  for  a  change  shall  have  arisen. 
The  section  therefore  only  authorizes  the  preparation  of 
working  dies  by  the  engraver  for  existing  coins  which  are 
now  in  circulation,  and  the  clause  as  to  the  preparation  of 
original  dies  by  him  is  limited  to  new  coins. 
Very  respectfully, 

A.  H.  GARLAND. 

The  Seceetary  of  the  Treasury. 


CUSTOMS  DUTIES. 

The  proviso  in  section  7  of  the  act  of  March  3. 1683,  chapter  121,  subject- 
ing to  a  duty  of  **  100  per  centum  ad  valorem  upon  the  actual  value 
of  the  same,"  coverings  of  imported  merchandise  designed  for  use 
otherwise  than  in  the  bona  fide  transportation  of  such  merchandise  to 
the  United  States,  etc.,  applies  to  free  as  well  as  to  dutiable  importa- 
tions. 

Departmep^t  of  Justice, 

May  9,  1887. 

Sir  :  Your  letter  of  the  26th  of  April,  1887,  contains  the 
following  submission : 

*' Referring  to  opinions  received  from  your  Department, 
under  date  of  September  17  and  27,  and  December  1,  last, 
relative  to  the  dutiable  character  of  coverings  for  imported 
merchandise,  I  have  the  honor  to  request  a  further  expres- 
sion of  your  views,  as  to  whether  the  provisions  of  the  law 
therein  considered  (section  7,  March  3,  18S3)  apply  to  such 
coverings  of  imported  free  goods  as  are  other  than  the  usual 
and  necessary  coverings  for  the  transportation  of  such  goods, 
and  which  might,  if  containing  dutiable  merchandise,  be  lia- 
ble to  duty  under  the  proviso  in  said  section  at  the  rate  of 
100  per  centum  ad  valorem." 

Section  7  of  the  act  of  1883  is :  "  That  sections  twenty-nine 
hundred  and  seven  and  twenty-nine  hundred  and  eight  of  the 
Revised  Statutes  of  the  United  States  and  section  fourteen  of 
the  act  entitled  ^An  act  to  amend  the  customs  revenue  laws, 
and  to  repeal  moities,'  approved  June  twenty  second,  eight- 
een hundred  and  seventy-four,  be,  and  the  same  are  hereby. 
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repealed,  and  hereafter  nooe  of  the  charges  imposed  by  said 
45ectioDS  or  any  other  provisions  of  existing  law  shall  be  esti- 
mated in  ascertaining  the  value  of  goods  to  be  imported,  nor 
ahall  the  value  of  the  usual  and  necessary  sacks,  crates, 
boxes,  or  covering,  of  any  kind,  be  estimated  as  part  of  their 
value  in  determining  the  amount  of  duties  for  which  they  are 
liable :  Provided^  That  if  any  packages,  sacks,  crates,  boxes, 
or  coverings  of  any  kind  shall  be  of  any  material  or  form 
designed  to  evade  duties  thereon,  or  designed  for  use  other- 
wise than  in  the  bona  fide  transportation  of  goods  to  the 
United  States,  the  same  shall  be  subject  to  a  duty  of  one 
hundred  per  centum  ad  valorem  upon  the  actual  value  of  the 
^ame." 

This  section  is  a  part  of  the  tariff  act  of  that  date.  The 
act  is  a  general  modification  of  the  tariff  laws.  It  includes 
in  its  provisions  merchandise  both  dutiable  and  free.  That 
part  of  section  7  which  precedes  the  proviso  repeals  the  laws 
imposing  and  regulating  the  addition  of  the  value  of  the  cov- 
erings as  a  part  of  the  dutiable  value  of  merchandise  on 
which  by  law  duties  were  imposed.  The  subject  of  the  enact- 
ment in  the  seventh  section,  taken  alone,  does  not  relate  to 
the  free  list  The  question  to  be  solved  is,  shall  the  proviso 
Teceive  a  restricted  interpretation,  limiting  it  to  the  seventh 
section  alone,  or  an  enlarged  construction,  embracing  the 
whole  subject  of  coverings  of  merchandise  referred  to  in  the 
act.  The  language  of  the  proviso  if  taken  as  a  guide  cer- 
tainly included  both  dutiable  and  free  goods.  The  proviso 
is,  "  That  if  any  packages,  sacks,  crates,  boxes,  or  coverings 
of  any  kind  shall  be  of  any  material  or  form  designed  to 
evade  duties  thereon,  or  designed  for  use  otherwise  than  in 
the  bona  fide  transportation  of  goods  to  the  United  States, 
the  same  sh^ll  be  subject  to  a  duty  of  one  hundred  per 
centum  ad  valorem  upon  the  actual  value  of  the  same." 

To  limit  its  language  to  dutiable  goods  to  the  exclusion  of 
free,  it  is  necessary  to  interpolate  in  it  after  the  word  "  cover- 
ings" the  words  <'of  dutiable  goods,"  so  that  it  would  read 
*'  that  if  any  packages,  sacks^  crates,  boxes  or  coverings  of 
dutiable  goods  of  any  kind,"  etc.  The  only  fact  to  warrant 
such  interpolation  is  that  the  preceding  part  of  the  section 
refers  to  such  goods,  but  this  fact  is  met  by  the  fact  that  the 


20  HON.   A.    H.   GARLAND 


HospitAl  Point  Ligkt  Station. 


law  as  a  whole  includes  both  dutiable  and  free  goods.  The 
doctrine  that  all  the  parts  of  an  enactment  must  be  considered 
in  interpreting  any  clause  therein,  is  especially  applicable  to 
tariff  legislation ;  for  as  it  usually  treats  of  many  dififerent 
subjects,  a  special  qualification  which  should  apply  to  eaeh 
is  seldom  attached  to  each,  but  all,  falling  within  the  same 
reason,  are  generally  intended  to  be  covered  by  a  single 
qualification.  The  reason  for  the  proviso  under  consider- 
ation, which  imposed  an  unusually  high  duty  upon  goods 
which  are  imported  as  coverings  to  evade  the  revenue,  or  for 
other  purposes  than  as  coverings,  applies  with  equal  force 
to  free  as  to  dutiable  goods.  This  high  tax  was  intended  to 
discourage  the  use,  as  coverings,  of  goods  intended  for  other 
uses.  The  recognition  of  this  intent  would  be  more  impor- 
tant as  to  free  than  dutiable  goods;  for  as  duties  are  not  to 
be  collected  on  the  former,  the  processes  of  appraisement, 
which  in  m^ny  instances  are  the  means  by  which  fraud  or 
evasion  are  detected,  are  largely  inapplicable  to  free  goods. 
The  seventh  section  relieves  from  duty  all  coverings  not 
within  the  proviso  and  places  them  on  the  free  list.  The 
proviso  is  intended  to  place  a  duty  on  goods  which,  by  their 
use  as  coverings,  are  very  liable  to  be  by  evasion  wrongfully 
introduced  free,  and  which  should  be  taxed. 

The  language  of  the  law,  the  reason,  and  the  probable  in- 
tent, concur  in  embracing  the  free  and  the  dutiable  goods 
alike  in  the  provisions  of  the  proviso,  and  it  should  be  so 
administered. 

Very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  the  Treasury. 


HOSPITAL  POINT  LIGHT  STATION. 

The  grant  to  the  Government  of  the  site  of  the  Hospital  Point  Light 
Station  in  Maesachnsctts,  which  is  bounded  by  a  line  ranning  to  the 
shore  and  thence  by  the  shorCj  etc.,  does  not  include  the  shore. 

Department  of  Justice, 

May  13,  1887. 
Sir  :  Your  letter  of  the  5th  ultimo,  inclosing  a  letter  of  the 
Light-House  Board,  and  other  papers  relating  to  the  site  of 
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the  Hospital  Point  Light  Station  in  Massachusetts, presented 
for  wy  consideration  the  question  <<  as  to  the  rights  of  the 
United  States  to  a  rocky  margin  between  high  and  low  water 
mark  adjoining  the  said  site." 

The  premises  thus  described  appear  to  include  only  the  sea- 
shore which  forms  the  easterly  and  southerly  boundary  of  the 
site  in  question. 

Under  the  law  of  Massachusetts  the  owner  of  land  bor- 
dering on  the  sea  holds  to  low- water  mark,  but  not  extending 
to  more  than  100  rods  below  high- water  mark  (Storer  v.  Free- 
f»mn,  6  Mass.,  435).  He  may  alienate  upland  without  the 
shore,  or  the  latter  without  the  former.  {Ibid^  439;  see  also 
Mayhew  v.  Norton^  17  Pick.,  360 ;  Drake  v.  Curtis^  1  Oush., 
413).  The  shore  does  not  pass  as  appurtenant  to  the  upland. 
(Commonwealth  v.  Alyer^  7  Gush.,  80). 

In  the  present  case,  as  it  seems,  the  grantor  of  the  light- 
Louse  site  owned  both  the  upland  and  the  shore,  and  in  the 
deed  to  the  Government  the  premises  thereby  conveyed  are 
thus  described:  ^<  Beginning  at  a  stone  post  fixed  in  the 
ground,  etc.,  and  running  thence  85  degrees  east,  ♦  •  • 
to  the  shore,  thence  by  the  shore  in  a  southerly  and  westerly 
direction  to  meet  a  line  running  from  said  post  south  18| 
degrees  west  •  •  •  to  the  shore,  thence  by  said  last- 
mentioned  line  to  said  post." 

It  was  held  in  the  case  of  Storer  v.  Freeman^  above  cited,  that 
a  grant  of  land  bounded  by  a  line  running  to  the  shore,  and 
thence  by  the  shore  to  other  land,  did  not  include  the  shore. 

I  deduce  from  the  foregoing  this  result :  that  ander  the 
deed  granting  the  light  house  site  to  the  Government  it  de- 
rived no  title  whatever  to  the  sea-shore  bordering  on  the  site, 
but  that  the  title  thereto  remained  in  the  grantor.  Such  title, 
however,  is  subject  to  the  general  right  of  the  public  for  the 
ordinary  purp^^sesof  navigation  until  the  flats  are  built  upon 
or  inclosed.    {City  of  Boston  v.  Lecraw,  17  How.,  426.) 

Had  the  site  been  bounded  in  the  deed  on  or  by  the  sea 
instead  of  by  the  shore^  the  result  would  have  been  different. 
This  would  carry  the  grant  to  low  water,  and  include  the  shore. 
I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  the  Treasury. 
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CLAIM  OF  S.  B.  PETERSON. 

The  crew  of  an  American  vessel,  wrecked  on  tbe  Soath  Pacific  Ocean, 
were  supplied  with  necessary  clothing  by  a  United  Staters  consul,  who, 
on  learning  that  wages  were  due  them,  applied  to  the  master  of  the 
vessel  to  pay  for  the  clothing  out  of  the  wages  due,  which  the  latter 
did.  On  their  arrival  in  the  United  States  the  crew  brought  suit 
against  the  owners  of  the  wrecked  vessel  for  their  wages,  and  recovered 
a  judgment  therefor:  Advised,  that  such  owners  have  no  valid  claim 
against  tbe  United  States  for  the  money  paid  by  tbe  roaster,  as  above; 
that  their  remedy,  if  any  they  have,  is  against  tbe  consul  and  the  sure- 
ties on  his  bond. 

Department  of  Justice, 

May  U,  1887. 

Sir  :  Yoar  communicatioD  of  the  2Ist  April,  1887,  request- 
ing  an  opinion  on  the  claim  of  S.  B.  Peterson,  esq.,  asking  to- 
have  refunded  to  him  by  the  United  States  the  sum  of  $218.99, 
being  the  amount,  including  costs,  decreed  against  the 
owners  of  the  wrecked  brig  Levi  Stevens  by  tbe  United  States 
district  court  for  tbe  district  of  California  in  a  suit  for  wages 
brought  against  said  owners  by  the  crew  of  tbe  said  vessel, 
the  ground  of  the  claim  being  that  nearly  the  whole  of  the 
amount  of  the  wages  recovered  had,  at  the  time  of  suit 
brought,  been  already  paid  by  the  master  of  tbe  said  vessel 
to  the  United  States  consul  at  Apia,  and  by  him  applied  to 
what  he  claimed  to  be  due  for  clothing  furnished  the  crew  of 
the  wrecked  vessel. 

The  Levi  Stevenn  was  wrecked  in  the  South  Pacific  Ocean 
in  November,  1885,  on  the  Suwarrow  Reef.  The  crew  suc- 
ceeded in  landing  on  the  island  of  Suwarrow,  where  they  re- 
mained until  the  following  March,  when  they  took  shipping 
for  Apia,  in  the  island  of  Samoa,  where  they  arrived  in  the 
following  month  of  April. 

The  United  States  consul  at  Apia,  Mr.  Greenbaum.  at- 
tended to  their  wants,  supplying  them  with  the  necessary 
clothing,  amongst  other  things,  and  upon  learning  that 
wages  were  due  them  he  applied  to  the  master  to  pay  for 
the  clothing  furnished  out  of  the  wages  due.  This  the  mas- 
ter did  as  to  all  of  the  crew  except  one,  but  without  their 
assent,  he  borrowing  the  necessary  money  on  the  credit  of 
the  owners  of  the  wrecked  vessel. 

It  is  found  as  a  fact  in  the  said  case  by  the  district  court 
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that  the  consul,  when  asked  by  the  crew  who  was  to  pay  for 
the  clothing  furnished,  replied,  "the  United  States;"  and 
also  that  the  consul,  at  the  time  he  furnished  the  clothing, 
had  no  information  that  wages  were  due  the  crew. 

It  was  urjged  by  the  owners  of  the  wrecked  vessel,  in  de- 
fense to  the  case  made  by  the  libellants,  that  the  payment  by 
the  master  in  obedience  to  the  consul's  direction  or  demand 
was,  to  that  extent,  a  lawful  discharge  of  the  amount  claimed 
in  the  libel. 

Bat  the  district  court  did  not  consider  the  defense  of  pay- 
ment a  valid  one,  and,  proceeding  on  the  ground  that  the 
case  fell  within  section  4577,  Revised  Statutes,  held  that  the 
crew  were  "destitute"  in  the  sense  of  said  section,  and  so  enti- 
tled to  have  their  necessities  supplied  and  to  be  sent  home 
at  the  expense  of  the  United  States,  and  decreed  accordingly 
for  the  several  amounts  claimed. 

It  is  upon  this  state  of  facts,  presented  considerably  more 
in  detail,  that  Mr.  Peterson's  claim  rests. 

In  my  opinion  he  has  no  valid  demand  against  the  United 
States  for  the  money  paid  by  the  master  of  the  unfortunate 
vessel  to  Consul  Green baum. 

Section  1697,  Revised  Statutes,  provides  that  every  consul 
shall,  before  receiving  his  commission,  give  a  bond  with  such 
sureties  as  the  Secretary  of  State  shall  approve  "  for  the 
true  and  faithful  accounting  for,  paying  over,  and  delivering 
up  of  all  fees,  moneys,  goods,  effects,  books,  records,  papers, 
and  other  property  which  shall  come  to  his  hands,  or  to  the 
hands  of  any  other  person  to  his  use  as    •    ♦    ♦    consul 

•  •  •  under  any  law  now  or  hereafter  enacted ;  and  for 
the  true  and  faithful  performance  of  all  other  duties  now  or 
hereafter  lawfully  imposed  upon  him  as  *  ♦  ♦  consul 
•  •  •  ."  And  the  bond  so  required  "  shall  be  deposited 
with   the  Treasury." 

Section  1735,  Revised  Statutes,  provides  as  follows:  "When- 
ever any  consular  officer  willfully  neglects  or  omits  to  perform 
seasonably  any  duty  imposed  upon  him  by  law,  or  by  any 
order  or  instruction  made  or  given  in  pursuance  of  law,  or  is 
guilty  of  any  willful  malfeasance  or  abuse  of  power,  or  of  any 
corrupt  conduct  in  his  office,  he  shall  be  liable  to  all  persons 
injured  by  any  such  neglect  or  omission,  malfeasance,  abuse, 
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or  corrupt  condact,  for  all  damages  occasioued  thereby;  and 
for  all  such  damages  he  and  his  sureties  upon  his  official 
bond  shall  be  responsible  thereon  to  the  full  amount  of  the 
penalty  thereof,  to  be  sued  in  the  name  of  the  United  States 
for  the  use  of  the  person  injured.  Such  suit,  however,  shall 
in  no  case  prejudice,  but  shall  be  held  in  entire  subordina- 
tion to  the  interests,  claims,  and  demands  of  the  United 
States,  a«  against  any  officer  under  such  bond,  for  every  will- 
ful act  of  malfeasance  or  corrupt  conduct  in  his  office." 

Section  1736,  Revised  Statutes,  provides  as  follows:  "If 
any  consul  or  commercial  agent  neglects  or  omits  to  perform 
seasonably  the  duties  imposed  upon  him  by  the  laws  regulat- 
ing the  shipment  and  discharge  of  seamen  and  the  reclama- 
tion of  deserters  on  board  or  from  vessels  in  foreign  ports, 
or  is  guilty  of  any  malversation  or  abuse  of  power,  he  shall 
be  liable  to  any  injured  person  for  all  damage  occasioned 
thereby;  and  for  all  malversation  and  corrupt  conduct  in 
office  he  shall  be  punishable  by  imprisonment  for  not  more 
than  one  year  and  by  a  fine  of  not  more  than  ten  thousand 
dollars  and  not  less  than  one  thousand." 

It  thus  appears  that  Congress  has  addressed  itself  with 
some  care  to  the  subject  of  providing  security  against  the 
unfaithfulness  of  persons  holding  consular  offices,  and  we 
are  not  at  liberty  to  say  that  the  provision  thus  made  is  not 
entirely  adequate. 

It  can  not  be  doubted  that  this  legislation  was  the  result 
of  the  well-settled  principle  that  the  United  States  is  not 
liable  to  its  citizens  for  the  consequences  of  the  wrongs  or 
shortcomings  of  its  officers.  '*No  government,"  says  Mr. 
Justice  Miller  in  Gibbons  v.  United  States  (8  Wall.,  2G9, 274), 
"  has  ever  held  itself  liable  to  individuals  for  the  malfeasance, 
laches,  or  unauthorized  exercise  of  power  by  its  officers  and 
agents."-  The  same  doctrine  Las  been  often  laid  down  by  the 
same  court  {Mintm^n  v.  United  States^  106  U.  S.,  437 ;  United 
States  v.  Kirkpatrickj  9  Wh.,  720;  United  States  v.  Van  Zandt, 
11  lb.,  184;  Box  v.  Postmaster- General,  1  Pet.,  :U8). 

It  is  thus  very  clear  tLat  if  the  claimant,  Peterson,  has 
any  remedy  it  is  against  the  consul  and  the  sureties  on  his 
bond,  and  not  by  any  possibility  against  the  United  States. 

This  would  seem  to  dispose  of  the  case. 
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It  might  be  considered  as  hardly  proper  if  I  were  to  go 
farther  and  indicate  an  opinion  on  the  abstract  question  as 
to  the  meaning  of  the  word  ^<  destitute"  as  used  in  section 
4577,  Revised  Statutes,  in  view  of  the  conflict  in  that  partic- 
ular between  the  Department  of  State  and  the  United  States 
di2»trict  court  for  the  district  of  California.  The  question  is 
a  judicial  one,  and  should  be  settled,  it  would  seem,  by  the 
courts.  At  the  same  time,  if  it  were  before  me  as  a  practical 
question,  I  should  dispose  of  it  as  any  other  question. 
Very  respectfully, 

•  A.  H.  GARLAND. 

The  Secretaey  of  State. 


STEAM  ENGINEERS  IN  THE  DISTRICT  OF  COLUMBIA. 

Section  7  of  the  act  of  February  '28, 1887,  cbapter  272,  withdraws  from  the 
operation  of  section  6  of  that  act  all  steam  engineers  holding  Federal 
or  State  licenses. 

Department  of  Justice, 

May  17,  1887. 

Sir  :  I  have  the  honor  to  say,  in  reply  to  the  question  sub- 
mitted in  the  letter  of  Mr.  Commissioner  W.  B.  Webb  to 
you  of  3d  May,  1887,  and  by  you  referred  to  me,  that  in  my 
opinion  the  seventh  section  of  the  act  of  28th  February,  1887, 
entitled  ^^An  act  to  regulate  steam  engineering  in  the  District 
of  Columbia,"  withdraws  from  the  operation  of  the  sixth  sec- 
tion of  the  act  all  persons  licensed  as  steam  engineers  by  the 
United  States  or  any  State. 

Congress  appears  to  have  proceeded  on  the  idea  that  there 
is  no  necessity  to  apply  the  act  to  any  person  who  has  been 
declared  by  Federal  or  State  authority  competent  to  act  as  a 
steam-engineer.  If  a  person  is  fit  to  run  a  marine  engine, 
there  would  seem  to  be  no  ground  to  doubt  his  qualification 
to  run  a  stationary  engine. 

This  recognition  of  Federal  and  State  licenses  in  the  Dis- 
trict of  Columbia  was,  no  doubt,  intended  to  promote  public 
convenience,  but  if,  as  intimated,  some  State  authorities  are 
not  vigilant  enough  to  prevent  the  licensing  of  unfit  persons 
as  steam  engineers,  that  fact  may  be  a  proper  ground  for 
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amending  the  law,  bat  it  can  have  no  inflaence  in  its  inter- 
pretation. The  law  mast  have  effect  according  to  the  mani- 
fest sense  of  its  words,  which  exempt  from  its  operation  aU 
engineers  holding  Federal  or  State  licenses. 

I  have  the  honor  to  be,  sir,  yonr  obedient  servant, 

A.  fi.  GABLAl^D. 
The  President. 


OWNERSHIP  OF  REAL  ESTATE  BY  ALIENS. 

The  provisioDB  of  the  act  of  March  3,  1887,  chapter  340,  restricting  the 
owoerehip  of  real  estate  in  the  Territories  to  American  citizens,  etc., 
apply  to  mines,  these  being  real  estate. 

Bnt  stock  in  a  corporation  is  personalty,  and  consistently  with  those  pro- 
visions  an  alien  may  hold  shares  of  stock  issued  by  an  American  cor- 
poration owning  mineral  lands  in  the  Territories;  yet  where  the  hold- 
ing by  aliens  exceeds  20  per  cent,  of  its  stock,  sach  corporation  can 
neither  own  nor  hold  hereafter  acquired  real  estate  while  such  holding 
by  aliens  in  excess  of  *iO  per  cent,  continues. 

So  an  alien  may  hereafter  advance  money  for  the  purpose  of  developing 
mining  property  in  the  Territories ;  bat  he  can  not  thereby  acquire  any 
interest  in  such  real  estate. 

An  alien  may  lawfully  contract  with  an  American  owner  to  work  mines 
by  a  personal  contract,  contract  for  hire,  or  a  bona  fide  lease  for  a 
reasonable  time. 

Department  of  Justice, 

May  20,  1887. 

Sir  :  A  reply  to  yoor  inqniries  must  be  derived  from  aa 
interpretation  of  the  act  of  the  3d  of  March,  1887,  entitled 
"An  act  to  restrict  the  ownership  of  real  estate  in  the  Terri- 
tories to  American  citizens,  and  so  forth."    The  inquiries  are, 

First.  Was  the  act  intended  to  and  does  it  apply  to  mines? 

Second.  Can  aliens  lawfully  acquire,  own,  and  hold  shares 
of  stock  issued  by  an  American  corporation  which  is  the 
owner  of  mineral  lands  in  the  Territories  ! 

Third.  Would  the  advancement  of  money  by  aliens  for  the 
purpose  of  developing  mining  properties  be  lawful  under  the 
act? 

Fourth.  Can  aliens  lawfully  contract  with  American  own- 
ers for  working  mines  or  making  any  proper  use  of  mineral 
lands  for  a  term  of  years  f 

The  first  section  of  the  act  forbids  aliens,  who  have  not  de- 
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elared  their  intention  to  become  citizens  of  the  United  States^ 
and  alien  corporations,  ''  to  hereafter  acquire,  hold,  or  own 
real  estate  so  hereafter  acquired,  or  any  interest  therein,  in 
any  of  the  Territories  of  the  United  States  or  in  the  District 
of  Columbia,"  except  in  the  cases  enumerated  in  the  exception 
and  proviso  to  the  section. 

The  second  section  forbids  the  operating,  holding,  or  own- 
ing of  such  real  estate  hereafter  acquired,  by  any  corporation 
or  association  in  which  more  than  20  per  cent,  of  the  stock 
is  or  may  be  owned  by  persons,  corporations,  or  associations- 
not  citizens  of  the  United  States. 

The  third  section  forbids  corporations  other  than  railway,^ 
canal,  or  turnpike  companies,  to  hereafter  acquire,  hold,  or 
Qsrn  more  than  5,000  acres  of  laud  hereafter  acquired,  and 
limits  railway,  canal,  and  turnpike  companies  in  their  acqui- 
sition to  such  lands  as  may  be  necessary  to  the  proper  opera- 
tion of  their  roads,  canals,  and  turnpikes. 

The  fourth  section  provides  for  forfeiture  of  the  property 
for  violations  of  the  provisions  of  the  act. 

The  property  forbidden  to  be  acquired,  held,  or  owned  in 
the  first  section  is  "  real  estate,  or  any  interest  therein."  The 
term  real  estate  is  very  comprehensive.  It  includes  lands 
and  every  estate  that  may  be  inherited  which  is  annexed  to, 
arises  out  of,  or  is  exercisable  therein.  This  term  embraces 
agricultural,  mineral,  desert,  and  timber  lands,  and  town  sites, 
alike.  The  phrase  "  any  interest  therein  "  is  somewhat  am- 
biguous. It  might  bear  the  construction  that  a  lease  for 
years  is  an  interest  in  land ;  and  land  is  real  estate ;  there- 
fore a  lease  for  years  is  an  interest  in  real  estate. 

It  admits  of  another  construction :  that  the  words  **  any 
interest  therein"  must  refer  to  an  interest  in  real  estate;  that 
a  lease  for  years,  or  any  estate  less  than  a  freehold  in  land,  is 
not  real  estate,  but  a  chattel  real,  and  is  so  known  in  the 
law ;  that  the  word  "  therein  "  refers  to  what  in  law  is  known 
as  real  estate,  and  as  a  lease  for  years  is  not  so  known  it  does 
not  include  a  lease.  In  this  view  of  the  act  the  term  would 
signify  any  proportionate  part  or  interest  in  what  is  known 
in  law  as  real  property,  which,  as  such,  would  pass  at  the  death 
of  the  ancestor  to  the  heir,  and  not  to  the  administrator  or 
executor. 
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It  was  Dot  the  purpose  of  the  law  to  change  the  whole 
policy  of  the  Government  to  such  an  extent  as  to  exclude 
emigration  and  forbid  to  an  alien  even  a  lawful  temporary 
residence  in  the  Territories  of  the  Government  and  the  Dis- 
trict of  Columbia.  Yet  the  Urst  construction  suggested 
would  effect  that  result.  Under  it  the  owner  of  property 
in  the  District  of  Columbia  could  not  lawfully  lease,  even 
for  a  mouth,  a  dwelling  to  one  not  a  citizen.  The  alien 
emigrant  to  the  Territories  who  had  hoped  and  intended,  as  a 
<3itizenin  the  future,  to  make  his  home  there,  could  not  lawfully 
obtain  a  building  in  which  to  shelter  his  family.  Such  con- 
siderations as  these  enforce  the  view  that  the  latter  construc- 
tion is  in  accordance  with  the  intent  of  the  legislature,  and 
that  bona  fide  leases  are  not  intended  to  come  within  the 
inhibition  of  the  act.  The  exception  to  the  first  section  rC: 
lieves  from  its  provisions  such  real  estate  or  interest  therein 
as  may  be  acquired  in  the  ordinary  course  of  justice  in  the 
collection  of  debts  contracted  before  the  passage  of  the  act, 
but  those  provisions  attach  with  full  force  to  debts  contracted 
since  its  passage.  The  expression  in  the  second  section  <<  no 
corporation  •  •  •  shall  hereafter  acquire  or  hold  or  own 
any  real  estate  hereafter  acquired"  relates  to  all  future  opera- 
tions of  any  corporation  in  real  estate  in  the  Territories  or 
the  District  of  Columbia.  It  does  not  divest  any  rights  now 
existing,  nor  preclude  American  corporations  from  holding 
real  estate  now  owned  by  them,  even  although  more  than 
20  per  cent,  of  their  stock  may  be  owned  by  other  than  citi- 
zens ;  but  in  case  more  than  20  per  cent,  of  their  stock  now 
is,  or  at  any  future  time  should  be,  held  and  owned  by  others 
not  citizens  or  American  corporations,  while  such  percent, 
of  stock  is  so  held  and  owned  no  further  acquisition  can  be 
made  of  real  estate  by  any  such  corporation.  The  act  does 
not  deny  the  right  of  American  owners  to  borrow  money 
from  aliens,  nor  to  secure  such  loans  on  real  estate,  but  in 
the  event  of  a  sale  on  a  future  loan  the  alien  creditor  could 
not  at  such  sale  become  a  purchaser. 

I  therefore  reply  to  the  inquiries  submitted  as  follows: 

First.  As  mines  are  real  estate,  or  inheritable  interests  in 
real  estate,  the  act  does  apply  to  them. 

Second.  As  stock  in  a  corporation  is  personalty,  an  alien 
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caD  lawfully  have,  own,  and  hold  shares  of  stock  issued  by  an 
American  corporation  which  is  now  the  owner  of  mineral 
lands  in  Territories;  but  if  the  holding  by  aliens  exceeds  20 
percent,  such  corporation  cai^ neither  acquire,  hold,  nor  own 
hereafter  acquired  real  estate  while  more  than  20  per  cent, 
of  stock  is  held  and  owned  by  aliens. 

Third.  Under  the  act,  the  advancement  of  money  hereafter 
by  aliens  for  the  purpose  ot  developing  mining  property 
is  lawful,  but  no  interest  in  the  real  estate  can  be  acquired 
by  such  advancement,  nor  would  an  alien  have  the  right  to 
purchase  the  real  estate,  nor  any  interest  therein,  on  a  loan 
made  since  the  passage  of  the  act,  even  if  sold  on  his  own 
security  or  lien. 

Fourth.  Aliens  may  lawfully  contract  with  American  own- 
ers to  work  mines  by  personal  contracts  for  hire,  or  by  bona 
fide  leases  for  a  reasonable  time. 

I  am,  sir,  with  great  respect, 

A.  H.  GARLAND. 

The  President. 


BRIDGE  ACROSS  THE  MISSOURI  AT  OMAHA. 

The  plans  for  the  bridge  aathorized  by  the  act  of  March  3,  1887,  chapter 
356,  to  be  bailt  across  the  Missouri  River  between  the  cities  of  Omaha 
and  Council  Bluffs,  should  not  be  approved  by  the  Secretary  of  War 
unless  they  provide  for  a  structure  of  sufiQcieut  strength  to  bear  trains 
of  cars  drawn  by  locomotives. 

DEPARTMENT  OF  JUSTICE, 

June  2, 1887. 

Sir  :  An  opinion  is  asked  on  the  point  whether  the  plans 
for  the  bridge  authorized  by  the  act  approved  March  3, 1887, 
entitled  ''An  act  authorizing  the  construction  of  a  bridge 
across  the  Missouri  River  between  the  cities  of  Omaha,  Nebr., 
and  Council  Bluffs,  Iowa,  and  for  other  purposes,'^  can  be 
properly  approved  by  the  Secretary  of  War  unless  they  pro- 
vide for  a  structure  of  strength  sufficient  to  bear  trains  of 
cars  drawn  by  locomotives. 

It  seems  clearly  the  intention  of  Congress  that  the  bridge 
provided  for  shall  be  built  in  such  a  way  as  to  accommodate  all 
sorts  of  land-carriage  and  traffic ;  *'  a  combined  railway  and 
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wagOD  bridge  for  the  safe  and  couvenient  passage  of  wagons, 
carriages,  stock,  steamy  cable,  and  street  cars,  foot  passengers, 
and  all  road  travel.'' 

It  was  the  evident  intention  of  Congress  that  the  bridge 
should  be  maintained  as  much  for  the  transit  of  railway 
trains  as  for  any  other  kind  of  carriages  or  cars  upon  paying 
the  lawful  tolls. 

To  allow  a  bridge  to  be  built  not  adapted  for  the  use  of 
railway  companies  entitled  to  use  it  would  be  to  defeat  the 
obvious  intention  of  Congress. 
Very  respectfully  yours, 

A.  H.  GARLAND. 

TheSECBETARY  OF  WAR. 


ACCOUNTS   FOR   EXPENDITURES    BY    THE   POST-OFFICE 
DEPARTMENT. 

The  adjustment  of  accounts  for  expenditures  of  the  Post  Office  Depart- 
ment under  the  legislative,  executive,  and  Judicial  appropriation  biU 
can  be  done  by  such  accounting  officers  in  the  Treasury  Department  as 
the  Secretary  of  the  Treasury  may  assign  to  that  duty.  It  is  not  re- 
quired by  statute  to  be  performed  by  the  Sixth  Auditor. 

DEPARTMENT  OF  JUSTICE, 

June  6,  1887. 

Sir  :  Your  letter  of  the  1st  instaut  inquires  what  officer 
of  the  Treasury  Department  is  charged  with  the  duty  of 
adjusting  the  accounts  for  expenditures  by  the  Post-Office 
Department  under  the  legislative,  executive,  and  judicial 
appropriation  bill. 

It  suggests  that  there  seems  to  be  <^  doubt  and  uncer- 
tainty in  the  statutes,"  and  that  the  adjustment  of  the  ac- 
counts has  been  made  by  different  Treasury  officials. 

By  section  277,  Revised  Statutes,  the  Sixth  Auditor  "  re- 
ceives, audits,  and  settles  all  accounts  arising  in  the  Post- 
Office  Department,  or  relative  thereto."  His  duties  are  de- 
fined. 

There  are,  however,  "  other  duties  in  relation  to  the  finan- 
cial concerns  of  the  Department"  which  may  be  assigned  to 
him  by  the  Secretary  of  the  Treasury,  but  are  not  his  offi- 
cial duties  unless  so  assigned. 
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The  language  of  the  statute  limits  his  duties  '^  t<o  all  ac- 
counts arising  in  the  Post-Office  Department,  or  relative 
thereto."  Their  enumeration  in  found  in  sections  277, 292, 
293,  294,  295,  and  296,  Revised  Statutes,  and  section  4,  pages 
154  and  2^,  of  the  Supplement  to  the  Revised  Statutes. 

The  fact  that  these  duties  are  thus  enumerated  implies  an 
exclusive  enumeration,  and  the  implication  is  fortified  by  the 
reference  to  ^^  other  financial  concerns  of  the  Department '' 
that  may  be  his  duties  also. 

The  duties  enumerated  are  his  official  duties  absolutely; 
the  ^' other"  duties  are  not  his  official  duties  absolutely. 
The  meaning  of  the  phrase, "  accounts  arising  in  the  Post- 
Office  Department,  or  relative  thereto,"  is  significant,  consid- 
ered apart  from  the  context  of  the  section.  These  accounts 
are  of  a  fiduciary  character,  dependent  upon  the  discretion 
of  the  Postmaster-General  under  authority  of  law,  and  gen- 
erally refer  to  the  postal  service,  aud  go  direct  to  the  Sixth 
Auditor. 

The  accounts  of  the  disbursing  clerk  under  the  legislative, 
Judicial,  and  executive  bill  are  not  included  among  the  <<  ac- 
counts arising  in  the  Post-Office  Department,"  as  enume- 
rated, but  ai«  accountjs  arising  directly  cruder  the  appropri- 
ation bill  mentioned,  are  of  a  determinate  character,  where 
the  discretion  of  the  Postmaster-General  is  not  the  control- 
ling authority,  except  in  certain  contingent  expenses  common 
to  all  disbursing  clerks  of  the  executive  departments.  These 
accounts  go  to  such  accounting  officers  in  the  Treasury  as 
the  Secretary  of  the  Treasury  may  direct. 
Very  respectfully, 

A.  H.  GARLAND. 

The  Postmaster  General. 
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BRIG  GENERAL  ARMSTRONG. 

Consideration  of  a  claim  presented  by  Mr.  S.  C.  Reid,  jr.,  on  acconnt  of 
alleged  advances  made  by  him  as  agent  and  attorney  for  claimants,  in 
the  prosecution  of  the  claim  of  the  owners,  officers,  and  crew  of  the 
brig  General  Armstrong, 

Department  op  Justice, 

June  9, 1887. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  6th  instant,  in  which  you  request  au 
opinion  from  me  ^<  on  a  question  of  law  which  has  been  raised 
before  the  Department  (of  State)  in  relation  to  the  distribu- 
tion of  the  fund  in  the  case  of  the  brig  Oeneral  Armatron^j 
under  the  act  of  Congress  approved  April  20, 1882." 

1  understand  that  the  question  relates  to  the  validity  of 
a  claim  presented  by  Mr.  S,  O.  Reid,  jr.,  against  the  United 
States  on  account  of  certain  advances  made  by  him  as  agent 
and  attorney  for  claimants  in  the  prosecution  of  a  claim  of 
the  "  owners,  captain,  oflftcers,  and  crew  of  the  Oeneral  Arm- 
strong^^^  but  its  precise  scope  I  am  not  sure  that  I  correctly 
apprehend.  If,  therefore,  in  the  opinion  that  follows,  1  fail  to 
pass  upon  the  exact  question  you  intended  to  bring  to  my 
attention,  I  hope  you  will  make  further  and  specific  inquiry. 

The  liability  of  the  United  States  under  the  act  of  April 
20,  1882,  is  measured  by  the  losses  which  the  <<  captain,  own- 
ers, officers,  and  crew"  of  the  General  Armstrong  sustained 
through  the  destruction  of  that  brig. 

The  liability  is  to  such  "owners,  captain,  officers,  and 
crew,"  their  legal  representatives  or  assigns,  and  if  any  part 
of  the  fund  now  under  your  control  is  paid  to  Mr.  Reed  it 
must  be  paid  to  him  for  and  on  account  of  those  to  whom  it 
has  been  adjudged. 

In  order  to  warrant  such  payment  to  him  his  authority  to 
receive  their  money  must  be  established. 

The  authority  claimed  by  virtue  of  the  documents  for- 
warded as  exhibits  Nos.  2,  3,  4,  and  5,  with  your  communica- 
tion, has  been  negatived  in  a  well-considered  opinion  of  my 
predecessor,  Mr.  Brewster,  which  has  been  acted  on  by  the 
the  Department  of  State,  and  in  which  I  concur.  His  claim 
upon  the  fund  by  reason  of  services  rendered  in  the  capacity: 
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of  agent  or  attorney  for  the  "owners,  cax>tain,  officers,  and 
crew''  in  creating  it  were  considered,  adjudicated,  and  liqui- 
dated by  your  precedessor,  Mr.  Fr^lingliuysen. 

The  amount  of  money  expended  by  the  agent  in  the  ser- 
vice of  his  principals  was  as  much  an  element  to  be  consid- 
ered in  fixing  his  compensation  as  the  time  and  skill  given 
to  their  cause. 

It  is  therefore  probable  that  the  compensation  allowed 
Mr.  Keid  was  intended  to  cover  money  expended,  as  well  as 
personal  service  rendered. 

If  this  is  untrue  in  fact,  and  if  a  proper  showing  for  re- 
opening the  question  could  have  been  made  at  tiie  proper 
time,  the  decision  of  your  predecessor  might  have  been  re- 
viewed. Upon  snch  review,  if  the  authority  of  the  Secretary 
of  State  to  adjudicate  the  rights  of  the  agent  of  the  "  owners, 
captain,  officers,  and  crew  "  against  them  and  their  funds  in  liis 
hands,  as  held  by  Mr.  Frelinghuysen,  was  maintained,  the 
question  of  the  amount  to  which  Mr.  lieid  was  entitled  by  vir- 
tue of  his  service  rendered  and  money  expended  in  their  behalf 
might  have  been  considered  and  determined  de  novo.  In 
reaching  such  determination  the  stipulations  in  the  so-called 
assignment  to  Captain  Keid,  as  to  the  amount  of  his  compen- 
sation, would  be  persuasive  only  as  to  the  rights  of  Mr.  Reid, 
jr.,  if  proi)er  for  consideration  at  all,  since  it  has  been  deter- 
mined that  Captain  Reid  could  not  assign  his  rights  and 
powers  under  that  instrument,  and  therefore  that  Mr.  Reid, 
jr., is  not  Captain  Reid's  successor  thereunder,  but  a  stranger 
to  its  provisions.  Kow,  however,  it  appears  that  four-fifths 
of  the  fund  has  been  distributed  to  those  entitled  thereto, 
and  you  have  no  further  control  over  it. 

Control  of  the  fund  was  the  only  possible  ground  for  any 
adjudication  by  the  Secretary  of  State  of  Mr.  Reid's  right  in 
it,  and  jurisdiction  over  tbe  right  was  lost  by  the  distribu- 
tion of  the  fund. 

Mr.  Reid's  suggestion  that  his  present  claim,  which  existed, 
if  at  all,  as  a  charge  against  the  whole  fund,  be  charged  upon 
the  small  balance  still  in  your  hands  awaiting  the  call  of  its 
owner  or  owners,  could  not  for  obvious  reasons  be  seriously 
entertained,  much  less  adopted. 

If  any  good  ground  exists  for  reopening  Mr.  Freliughuy- 
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sen's  adjudication  of  this  question,  and  I  express  no  opinion 
upon  the  subject,  a  claim  by  Mr.  lleid,  jr.,  for  a  pro  rata  pay- 
ment out  of  the  balance  m  your  hands  or  any  increase  in  the 
allowance  to  him  might  be  considered. 
Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  of  State. 


IMPROVEMENT  OF  GREAT  KANAWHA  RIVER. 

Advised  that  the  proyisiou  in  the  act  of  August  5,  1686,  chapter  9*9, 
namely:  ^'Improving  Gr*  at  Kanawha  River,  West  Virginia.  Coutinning 
improvement,  oue  huudred  aud  eighty-seven  thousand  five  hundred 
dollars,''  does  not,  by  implication,  authorize  the  purchase  of  land  for 
said  Improvement. 

Department  of  Justice, 

June  10, 1887. 

Sir  :  Your  letter  to  me  of  the  20th  of  April  last  states  that 
the  laDd  originally  needed  for  the  site  of  lock  aud  dam  Ko.  2, 
Great  Kanawha  River,  West  Virginia,  was  acquired  by  deed 
and  by  condemnation  under  the  provisions  of  the  river  and 
harbor  act  of  March  3, 1881,  chapter  136 ;  that  it  is  proposed 
to  purchase  additional  laud  now  found  to  be  necessary  for 
the  same  site,  and  pa^for  it  out  of  the  appropriation  made  by 
the  river  and  harbor  act  of  August  5, 1886,  chapter  929;  and 
requests  that  if  such  proposed  purchase  can  be  legally  made 
under  the  provisions  of  the  last  mentioned  act,  the  United 
States  attorney  for  the  district  of  West  Virginia  be  instructed 
to  prepare  an  abstract  of  the  title  to  the  premises,  etc. 

I  have  the  honor  to  ad vjse  you  that  upon  examination  of 
the  act  of  August  6, 1886, 1  entertain  grave  doubt  whether 
the  proposed  purchase  is  authorized  thereby.  The  only  pro- 
vision made  by  it  for  the  Great  Kanawha  appears  to  be  this: 
"Improving  Great  Kanawha  River,  West  Virginia;  con- 
tinuing improvement,  one  hundred  and  eighty-seven  thous- 
and five  hundred  dollars.'^  And  unless  authority  to  purchase 
land  needed  for  the  improvement  is  here  necessarily  implied 
such  authority  does  not  exist. 

I  find  that  similar  provisions  have  been  regarded  by  Oon- 
rress  as  containing  no  imiilication  of  authority  to  make  pur- 
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chases  of  that  character.  Thus  in  the  river  and  harbor  act 
ofl88I  above  cited,  in  which  many  provisions  of  that  kind 
appear,  it  was  thought  necessary  t-o  provide  in  express  terms 
that  "  such  parts  of  the  money  appropriated  by  this  act  for 
any  particular  improvement  requiring  locks  and  dams  as 
may  be  necessary  in  the  prosecution  of  such  improvement 
may  be  expendetl  in  the  purchase,  voluntary  or  by  condem- 
nation, as  the  case  may  be,  of  necc  ssary  sites,"  etc.  So  ip  the 
river  and  harbor  act  of  July  6, 1^84,  chapter  229,  it  is  ex- 
pressly provided  **  that  out  of  the  money  herein  appropriated 
for  the  Kentucky  Kiver  the  sum  of  two  thousand  dollars,  or 
so  much  thereof  as  may  be  necessary,  may  be  expended  for 
the  purchase  of  land  for  the  construction  of  lock  and  dam  at 
Beattyville,  and  so  much  thereof  as  may  be  necessary  may 
also  be  expended  for  the  same  purpose  at  lock  number  six." 
These  provisions  of  the  acts  of  1881  and  1884  indicate  that 
legislation  such  as  that  of  the  act  of  188G  quoted  above  is  not 
meant  by  Congress  to  include  the  purchase  of  land,  and  that 
for  this  something  more  explicit  is  required. 

The  foregoing  considerations  seeming  to  me  to  render  un- 
necessary at  this  time  any  investigation  of  title  to  the  prop- 
erty which  it  is  proposed  to  purchase,  I  have  not  sent  any 
instructions  to  the  United  States  attorney  in  reference 
thereto. 

1  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 
The  Secbbtaby  op  War. 


KLAMATH  INDIANS. 

The  Klamath  River,  where  it  flows  through  the  Klamath  Indian  Reeer- 
vatiou,  is  a  navigable  stream,  in  which  the  Indians  occupying  that  res- 
ervation do  not  have  an  exclusive  right  to  fish,  but  only  a  right  in 
common  with  the  public  at  large. 

Department  of  Justice, 

Jwne  11, 1887. 
Sir:  The  question  presented  by  your  communication  of 
the  3d  June  instant  arises  upon  the  following  state  of  facts: 
On  the  16th  November,  1885,  the  President  of  the  United 
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States  set  apart  as  a  reservation  for  the  Klamath  Indians  ^^  a 
strip  of  territory  commencing  at  the  Pacific  Ocean  and  ex- 
tending 1  mile  in  width  on  each  side  of  the  Klamath  Kiver, 
for  a  distance  of  20  miles,  with  the  provision,  however,  that 
npon  a  survey  of  the  tract  a  sufficient  quantity  be  cut  oif 
from  the  upper  end  thereof  to  bring  it  within  the  limit  of 
25,000  acres  authorized  by  law.^  (Executive  orders  relating 
to  Indian  Reservations,  page  3037.) 

The  Klamath  Indians,  consisting  of  about 400,  are  self-sup- 
porting and  rely  for  subsistence  almost  exclusively  on  the 
salmon  with  which  the  Klamath  River  abounds. 

Within  less  than  a  month  past  sTsmall  steamer  from  Ellens- 
burg,  Oregon,  has  entered  the  Klamath  River  with  the  inten- 
tion of  fishing  in  that  part  of  it  flowing  within  the  limits  of 
the  reservation,  and  as  it  is  feared  the  Indians  may  resort  to 
violence  to  repel  what  they  regard  as  an  invasion  of  their 
rights,  an  opinion  is  asked  as  to  the  power  of  the  Oovern- 
ment  to  protect  these  Indians  in  the'enjoyment  of  what  they 
claim  to  be  "  fishing  privileges  in  the  Klamath  River  within 
the  limits  of  their  reservation." 

The  Klamath  River  has  been  declared  by  the  legislature  of 
California  to  be  <^  navigable  from  its  mouth  to  the  town  of 
Orleans  Bar,"  a  point  some  distance  above  the  eastern  and 
upper  limit  of  the  reservation. 

The  Klamath  River  being  a  navigable  stream,  the  public 
have  the  right  to  fish  there  and  use  it  in  any  other  way  that 
does  not  amount  to  an  interruption  of  or  interference  with 
interstate  or  foreign  commerce  or  navigation,  or  a  violation 
of  some  law  of  the  State  of  California. 

In  the  case  of  McCready  v.  Virginia  (94  U.  S.,  391, 394),  the 
Supreme  Court  says:  '*The  principle  has  long  been  settled 
in  this  court  that  each  State  owns  the  beds  of  all  tidewaters 
within  its  jurisdiction  unless  they  have  been  granted  away." 
(PollarWs  Lessee  v.  Bagan,  3  How.,  212;  Smith  v.  Maryland^ 
18  How.,  74 ;  Mumford  v.  Wardtrell,  6  Wall.,  436 ;  Weber  v. 
Harbor  Commissioners,  18  id.,  66.)  In  like  manner  the  States 
own  the  tide-waters  themselves,  and  the  fish  in  them,  so  far 
as  they  are  capable  of  ownership  while  running.  For  this 
purpose  the  State  represents  its  people,  aiid  the  ownership 
is  that  of  the  people  in  their  united  sovereignty.  (Martin  v. 
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Waddellj  16  Pet.,  400.)  The  title  thus  held  is  subject  to  the 
paramoant  right  of  navigation,  the  regnlation  of  which,  in 
respect  to  foreign  and  interstate  commerce,  has  been  granted 
to  the  United  States.  There  has  been,  however,  no  such 
grant  of  power  over  the  fisheries.  These  remain  under  the 
exclusive  control  of  the  State,  which  has  consequently  the 
right,  in  its  discretion,  to  appropriate  its  tide-waters  and 
their  beds,  to  be  used  by  its  people  as  a  common  for  taking 
and  cultivating  fish,  so  far  as  it  may  be  done  without  ob- 
structing navigation. 

It  follows,  then,  that  so  long  as  the  acts  of  persons  resort- 
ing to  these  waters  to  take  fish  fall  short  of  invading  the 
right  of  Congress  to  regulate  commerce  with  foreign  nations 
or  among  the  several  States,  no  case  for  Federal  interference 
cao  be  said  to  exist. 

Very  respectfully,  yours, 

A.  H.  GARLAl^D. 

The  Seobetaby  of  the  Intebiob. 


TELEPHONE  LINES. 

Telephone  companies  are  not  within  the  provisions  of  title  LXV  of  the  Re- 
vised Statutes,  or  entitled  to  avail  themselves  of  the  privileges  thereby 
granted. 

Department  of  Justice, 

June  21, 1887. 
SiB :  On  the  16th  instant  you  submitted  the  following : 
'^  The  owner  of  a  system  of  telephone  lines  reaching  from 
Ocear  d'Alene,  Idaho,  via  Spokane  Falls  and  other  towns  to 
Walla  Walla,  and  thence  to  Pendleton,  Oregon,  proffers  ac- 
ceptance of  the  conditions  prescribed  in  title  LXY  of  the 
Bevised  Statutes,  and  solicits  the  privileges  thereby  granted 
to  telegraph  lines ;  and  the  question  is  raised  whether  such 
a  telephone  company  or  line  is  within  the  category  of  the 
grantees  of  the  privileges  conferred  b^'  that  statute.  I  re- 
spectfully request  your  opinion  upon  the  point." 

The  subject  of  title  LXV  of  Bevised  Statutes  is  telegraphs. 
In  all  its  sections  the  words  '*  telegraph,"  **  telegraph  com- 
pany," and  "  telegram,"  define  and  limit  the  subject  of  the 
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legislation.  When  tbe  law  was  made  the  electric  telegraph, 
as  distinguished  from  the  older  forms,  was  what  the  law- makers 
had  in  view.  The  electric  telegraph,  when  the  law  was  made, 
as  to  the  general  public,  transmitted  only  written  communica- 
tions.  Its  mode  of  conduct  is  yet  substantially  the  same. 
This  transmission  of  written  messages  is  closely  analogous  to 
the  United  States  mail  service.  Hence  the  acceptance  of  the 
provisions  of  the  law  by  the  telegraph  company  was  required 
to  be  filed  with  the  Postmaster-General,  who  had  charge  of 
the  mail  service.  Under  the  several  sections  embraced  in 
the  title,  in  consideration  of  the  right  of  way  and  the  grant 
of  the  right  to  preempt  40  acres  of  land  for  stations  at  inter- 
vals of  not  less  than  15  miles,  certain  privileges  as  to  priority 
of  right  over  the  line,  also  the  right  to  purchase,  with  power 
annually  to  fix  the  rate  of  compensation,  were  secured  to  the 
Government.  Governmental  communications  to  all  distant 
points  are  almostall,  if  not  all,  in  writing.  The  useful  Govern- 
mental privileges  which  formed  an  important  element-in  the 
legislation  would  be  entirely  inapplicable  to  telephone  lines, 
by  which  oral  communications  only  are  transmitted.  A  pur- 
chase of  a  telephone  line  certainly  was  not  in  the  mind  of  the 
law-makers.  In  common  and  technical  language  alike,  tele- 
graphy and  telephony  have  different  significations.  Keilher 
includes  all  of  the  other.  The  science  of  telephony  as  now 
understood  was  little  known  as  to  practical  utility  in  1866, 
when  the  greater  part  of  the  law  contained  in  the  title  was 
passed.  Telephone  companies,  therefore,  are  not  within  the 
"  category  of  the  grantees  of  the  privileges  conferred  by  the 
statute."  If  similar  privileges  ought  to  be  granted  to  tele- 
phone companies,  such  a  grant  would  come  within  the  scope 
of  legislative  rather  than  administrative  power. 
I  am,  yours  respectfully, 

A.  H.  GARLAND. 
The  PostmastebGenesax. 
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Under  section  398,  Revised  Statutes,  the  Postmaster-General  has  power, 
with  the  approbation  of  the  President,  to  conclade  a  postal  convention 
with  a  foreign  country  for  admission  to  and  transmission  through  the 
mails  ezcbauged  with  such  foreign  country  of  parcels  of  mail  matter  of 
either  class  exceeding  4  pounds  in  weight.  The  limitation  as  to  weight 
of  mail  packages  in  section  3879,  Revised  Statutes,  applies  only  to  do- 
mesiic  mail  service. 

Department  op  Justice, 

June  30,  1887. 

Sir:  Yoar  letter  of  the  27th  instant  received.  Yon  request 
an  '*  opinion  and  advice  whether  the  Postmaster-General,  by 
and  with  the  advice  and  consent  of  the  President,  under  au- 
thority of  section  398  of  the  Revised  Statutes,  can,  by  a  postal 
convention  with  a  foreign  country,  provide  for  admission  to 
and  transmission  through  the  mails  exchanged  with  such  for- 
eign country  of  parcels  of  mail  matter  of  either  class  exceed- 
ing 4  pounds  in  weight."  And  you  call  my  attention,  in  this 
connection,  to  the  Postal  Union  Convention,  wherein  a  weight 
of  4  pounds  and  6  ounces  is  fixed  as  a  limit. 

Section  398  of  the  Bevised  Statutes  reads  as  follows : 

'^  For  the  purpose  of  making  better  postal  arrangements 
with  foreign  countries,  or  to  counteract  their  adverse  meas- 
ures affecting  our  postal  intercourse  with  them,  the  Post- 
master General,  by  and  with  the  advice  and  consent  of  the 
President,  may  negotiate  and  conclude  postal  treaties  or  con- 
ventions, and  may  reduce  or  increase  the  rates  of  postage  on 
mail  matter  conveyed  between  the  United  States  and  foreign 
countries." 

Theonly  interpretation  that  has  ever  been  given  to  the  above 
section  of  the  Revised  Statutes  will  be  found  in  15  Opinions, 
462,  where  Mr.  Attorney-General  Deveus,  in  passing  upon 
the  authority  of  the  Postmaster-Genef  al  to  negotiate  a  postal 
convention  providing  for  the  payment  of  indemnity  for  the 
loss  of  registered  letters,  says : 

'^  In  reply,  I  have  the  honor  to  say  that  the  authority  given 
to  the  Postmaster-General,  by  and  with  the  advice  and  con- 
sent of  the  President,  to  negotiate  and  conclude  treaties  or 
conventions  under  section  398  of  the  Revised  Statutes  is  a 
limited  one,  and  must  be  construed  in  connection  with  the  re- 
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maining  provision  of  thesection  that  he  may  reduce  or  iucrease 
the  rates  of  postage  on  mail  matter  between  the  United  States 
and  foreign  countries.  Undoubtedly,  by  such  a  convention, 
such  reduction  or  increase  may  be  agreed  upon,  and  all  mat- 
ters may  be  provided  for  which  are  appropriate  subjects  of 
regulation  by  the  Post-Office  Department." 

That  authority  has  been  conferred  on  the  Postmaster-Gen- 
eral under  section  398  of  the  Revised  Statutes  to  provide  by 
postal  convention  with  a  foreign  country  for  admission  to 
and  transmission  through  the  mails  exchanged  with  such 
foreign  country  of  parcels  of  mail  matter,  of  either  class,  ex- 
ceeding 4  pounds  in  weight,  can  not  be  doubted. 

These  matters  are  appropriate  subjects  of  regulation  by 
the  Post-Office  Department;  and,  inasmuch  as  the  statute 
in  any  case  is  paramount  to  any  postal  convention  or  treaty 
made  pursuant  thereto,  such  authority  has  not,  by  reason 
thereof,  been  abridged. 

An  examination  of  the  treaty  of  the  Postal  Union  Con- 
vention in  connection  with  section  398,  Revised  Statutes, 
does  not,  however,  disclose  any  contiict.  No  treaty  or  Postal 
Union  Convention  has  been  fonnil  subsequent  to  the  one  con- 
cluded June  1, 1878  (20  Stat.,  734).  By  article  23  of  said 
treaty — 

"All  stipulations  of  the  treaties,  conventions,  arrangements, 
*  *  *  in  so  far  as  those  stipulations  are  not  in  accordance 
with  the  terms  of  the  present  convention  are  abrogated, 
without  prejudice  to  the  rights  reserved  by  article  15  above." 

By  article  16  of  the  convention  of  the  Universal  Postal 
Union  (20  Stat.,  743)  certain  rights  are  reserved  to  the  coun- 
tries which  become  parties  to  the  same  by  the  signatures  of 
their  respective  representatives. 

The  article  reads  as  follows: 

"The  present  convention  involves  no  alteration  in  the 
postal  legislation  of  any  country  as  regards  anything  which 
is  not  provided  for  by  the  stipulations  contained  in  this  con- 
vention. 

"It  does  not  restrict  the  right  of  the  contracting  parties  to 
maintain  and  to  conclude  treaties,  as  well  as  to  maintain 
and  establish  more  restricted  unions,  with  a  view  to  the 
improvement  of  postal  relations." 
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If  I  understaud  tbe  question  presented  by  you  aright,  the 
postal  convention  or  treaty  now  under  consideration,  and 
which  raises  the  question  of  your  authority  under  the  sec- 
tion of  the  Revised  Statutes  referred  to,  is  for  the  purpose  of 
maintaining  and  establishing  a  more  restricted  union  with 
a  foreign  country,  which  is  a  party  to  the  Postal  Union  Con- 
vention, with  a  view  to  the  improvement  of  postal  relations. 

A  precedent  is  found  in  the  agreement  made  with  the  Ee- 
public  of  France,  November  13, 1880,  under  the  reservations 
and  in  the  exercise  of  power  contained  in  Article  XV  of  the 
convention  of  the  Universal  Postal  Union,  concluded  at 
Paris  on  the  Ut  June,  1878.    (21  Stat.,  786.) 

Unless  there  is  some  act  of  Congress  limiting  the  grant  of 
power  conferred  on  the  Postmaster- General  by  section  398 
of  the  Revised  Statutes,  your  proposition,  considered  in  con- 
nection with  such  section  and  the  Postal  Union  Convention, 
must  be  answered  in  the  affirmative. 

The  only  limitation  as  to  the  weight  of  mail  packages  is 
found  in  section  3879  of  the  Revised  Statutes,  which  pro- 
vides that  ^^  No  package,  weighing  more  than  four  pounds, 
shall  be  received  for  conveyance  by  mail,  except  books  pub- 
lished or  circulated  by  order  of  Congress." 

By  a  careful  examination  of  sections  398  and  3879  of  the 
Revised  Statutes  it  will  be  seen  that  they  were  enacted  for 
different  purposes,  and  the  latter  does  not  limit  the  provis- 
ions of  the  former.  The  former  relates  to  the  foreign  and 
the  latter  to  the  domestic  mail  service.  That  such  was  the 
intention  of  Congress  is  shown  by  the  manner  the  respective 
sections  were  originally  enacted,  as  well  as  by  the  manner 
of  their  transfer  into  the  revision  of  the  statute  laws. 

In  the  Revised  Statutes,  section  398  appears  in  Title  IX 
which  prescribes  the  general  powers  of  the  Postmaster-Gen- 
eral, as  well  as  the  duties  of  subordinate  officers  of  the  Post- 
Offi3e  Department,  but  section  3879  is  placed  in  chapter  3  of 
Title  XL VI  which  regulates  domestic  mail  matters.  This 
cleaxly  shows  the  distinct  objects  of  the  two  sections.  And 
this  view  of  the  intention  of  Congress  is  further  sustained  by 
examination  and  consideration  of  the  act  of  June  8,  1872, 
chapter  335  (17  Stat.,  301,  304).    ' 

Sections  134  and  167  of  the  act  of  June  8, 1872,  correspond 
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with  sections  398  aud  3879  of  the  Revised  Statutes.  The  re- 
spective positions  iu  which  the  two  sections  are  placed  in  the 
act  of  June  8, 1872,  show  that  it  was  not  intended  to  make 
the  one  limit  the  powers  granted  by  the  other,  or  that  there 
should  necessarily  be  any  material  connection  between  the 
same. 

Upon  careful  examination  of  the  question  I  have  reached 
the  conclusion  that  section  398  relates  to  the  foreign  and  sec- 
tion 3879  to  the  domestic  mail  service,  and  that  such  sections 
were  enacted  for  distinct  objects. 

This  construction  gives  full  force  and  operation  to  these 
sections  of  the  same  act,  which  is  one  of  the  elementary  rules 
of  construing  statutes. 

I  am  of  the  opinion,  therefore,  that  yon  have  the  i>ower, 
under  section  398,  Revise<l  Statutes,  by  and  with  the  advice 
and  consent  of  the  President,  to  conclude  a  postal  conven* 
tion  for  the  purpose  mentioned  in  your  communication. 
Bespectfnily, 

A.  H.  GARLAND. 

The  Postmasteu-Geneeal. 
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Under  the  act  of  June  1,  1886,  chapter  395,  authorizing  the  Kansas  and 
Arkansas  Valley  Railway  Company  to  construct  a  railroad  through 
the  Indian  Territory,  that  company  has  no  right  to  go  beyond  the  limits 
of  the  right  of  way  therein  prescribed  for  the  purpose  of  taking  timber 
or  other  materials  for  the  construction  of  such  railroad. 

The  courts  named  in  the  eighth  section  of  that  act  have  jurisdiction  oyer 
controversies  between  said  company  and  the  Cheroketi  Nation  growing 
out  of  the  taking  of  timber  and  other  materials  by  the  former  beyond 
said  limits.  But  the  riebt  of  the  Cherokees  to  go  into  court  does  not 
diminish  in  any  degree  the  duty  of  the  Executive  Department  of  the 
Qovernment  to  use  its  power  for  their  protection. 

Department  of  Justice, 

June  30, 1887. 

Sir:  The  questions  submitted  by  your  communication  of 

the  16th  instant,  growing  out  of  the  claim  of  the  Kansas  and 

Arkansas  Valley  Railway  Company  to  have  authority  to  go 

outside  of  the  limits  of  their  right  of  way  through  the  reser- 
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vation  of  the  Gberokee  Nation  of  Indians  and  take  from  the 
reservation  sach  timber  and  other  materials  as  may  be 
needed  for  the  construction  of  its  railway,  are  as  follows : 

"  Whether  nnder  the  grant  contained  in  the  act  the  com- 
pany is  anthorized  to  proceed  with  the  work  of  construction, 
taking  material  of  earth,  sand,  stone,  and  timber  for  that 
purpose  from  the  common  domain  outside  of  but  adjacent  to 
the  right  of  way,  or  whether  the  disputes  now  existing  be- 
tween the  company  and  the  nation  in  relation  thereto  are 
not  properly  referable  to  the  courts  under  the  eighth  section 
of  the  act  above  quoted ;  and,  if  so,  what,  if  any,  action  shall 
be  taken  by  the  Department  looking  to  permission  or  prohi- 
bition of  construction  pending  judicial  decision  on  the  point 
at  issue." 

The  Kansas  and  Arkansas  Valley  Railway  Company  is  a 
corporation  created  by  the  State  of  Kansas,  and  its  authority 
to  project,  build,  and  operate  a  railway  through  that  part  of 
the  Indian  Territory  reserved  for  the  use  of  the  Cherokee 
Nation  is  derived  Irom  an  act  of  Congress  approved  Ist  Juue^ 
1886,  chapter  395,  entitled  "An  act  to  authorize  the  Kansas 
and  Arkansas  Valley  Railway  to  construct  and  operate  a  rail- 
way through  the  Indian  Territory,  and  for  other  purposes.'^ 
(Pamphlet  laws,  1885-'86,  p.  73.) 

I  shall  first  address  myself  to  the  question  whether  it  was 
the  intention  of  Congress  by  the  act  referred  to  to  give  this 
company  authority  to  leave  the  limits  of  their  easement  over 
the  reservation  for  the  purposes  above  mentioned. 

As  it  will  be  foun<i  to  have  some  bearing  on  this  question, 
I  propose  to  begin  by  considering,  briefly,  the  character  of 
the  title  by  which  the  Cherokee  Nation  holds  the  country 
traversed  by  the  line  of  the  railway. 

The  Cherokees  were  among  the  most  powerful  of  the 
aboriginal  nations,  and  occupied  the  principal  part  of  the 
country  now  comprising  the  States  of  North  and  South  Caro- 
lina, Georgia,  Alabama,  and  Tennessee.  It  was  as  the  re- 
sult of  several  treaties  that  they  relinquished  that  great  do- 
main and  were  finally  seated  in  comparatively  limited  terri- 
tory now  occupied  by  them,  und  which  was  accepted  by  them 
as  an  exchange  for  the  territory  they  had  abandoned  and 
ceded  to  the  United  States. 
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The  territory  thus  accepted,  the  United  States,  by  repeated 
treaties,  pledges  its  faith  shall  be  a  "permanent  home" 
(treaty  28  May,  1828,  preamble,  7  Stat.,  311)  to  the  Gherokees, 
and  "  be  and  remain  theirs  forever"  (iWd.)*  and  guaranties 
them  ^^  the  quiet  and  peaceable  possession  of  their  country," 
and  that  it  shall  be  conveyed  to  them  by  patent  subject  to 
the  single  condition  that  the  lands  ceded  shall  ^^  revert  to 
the  United  States"  in  case  the  Indian  grantees  shall  become 
extinct  or  shall  abandon  them.  (Treaty  12th  April,  1834,  7 
Stat.,  414;  act  28  May,  1830,  sec  3,  4  Stat,  411.) 

It  was  in  the  state  of  things  produced  by  these  treaties 
that  Congress  passed  the  act  of  1st  June,  1886. 

The  first  section  provides  ^<  that  the  Kansas  and  Arkansas 
Valley  Railway,  a  corporation  created  under  and  by  virtue 
of  the  laws  of  the  State  of  Arkansas,  be,  and  the  same  is 
hereby,  invested  and  empowered  with  the  right  of  locating, 
constructing,  owning,  equipping,  operating,  using  and  main- 
taining a  railway  and  telegraph  and.  telephone  line  through 
the  Indian  Territory,"  and  then  goes  on  to  name  the  terminal 
points  and  courses  of  the  main  and  branch  lines. 

The  second  section  is  in  these  words: 

'<  That  said  corporation  is  authorized  to  take  and  use  for 
all  purposes  of  a  railway,  and  for  no  other  purpose,  a  right  of 
way  one  hundred  feet  in  width  through  said  Indian  Territory 
for  said  main  line  and  branch  of  the  Kansas  and  Arkansas 
Valley  Railway,  and  to  take  and  use  a  strip  of  land  two  hun- 
dred feet  in  width,  with  a  length  of  three  thousand  feet,  in 
addition  to  right  of  way,  for  stations  for  every  ten  miles  of 
road  with  the  right  to  use  such  additional  ground  where 
there  are  heavy  cuts  or  fills  as  may  be  necessary  for  the  con- 
struction and  maintenance  of  the  road-bed,  not  exceeding 
one  hundred  feet  in  width  on  each  side  of  said  right  of  way, 
or  as  much  thereof  as  may  be  included  in  said  cut  or  fill: 
Provided^  That  no  more  than  said  addition  of  land  shall  be 
taken  for  any  one  station :  Provided  further^  That  no  part 
of  the  lands  herein  authorized  to  be  taken  shall  be  leased 
or  sold  by  the  company,  and  they  shall  not  be  used  except 
in  such  manner  and  for  such  purposes  only  as  shall  be  neces- 
sary for  the  construction  and  convenient  operation  of  said 
railroad,  telegraph,  and  telephone  linos ;  and  when  any  por- 
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tion  thereof  shall  cease  to  be  so  nsed,  such  portioD  shall  re- 
vert to  the  natiou  or  tribe  of  Indiaus  from  which  the  same 
shall  have  been  taken.'' 

With  the  exception  of  the  eighth  section,  which  will  be 
considered  with  some  particnlarity  further  on,  the  other  sec- 
tions of  the  law  have  no  application  to  the  questions  sub- 
mitted, and  therefore  call  for  no  further  reference. 

It  appears,  then,  that  if  the  right  exists,  as  claimed,  of 
going  outside  of  the  limits  of  the  right  of  way  granted  for 
the  purpose  of  taking  timber  or  other  materials  for  the  con- 
struction of  the  railway,  it  must  be  found  somewhere  in  the 
first  or  second  sections  or  both  together. 

Looking  then  at  the  first  section,  I  do  not  think  it  possible 
to  infer  such  a  right  in  the  company  from  the  power  given  it 
to  locate,  construct,  own,  equip,  operate,  use  and  maintain  a 
railway  and  telegraph  and  telephone  line,  because  the  grant 
of  power  to  do  any  or  all  those  things  does  not  involve  a 
grant  by  implication  of  the  materials,  any  more  than  of  tbe 
money,  which  the  company  must  be  able  to  command  before 
it  can  put  in  operation  the  faculties  so  derived.  I  have 
never  understood  that  granting  a  license  to  do  a  thing  en- 
tailed the  further  duty  of  putting  the  licensee  in  a  condition 
to  enjoy  his  privilege.  As  well  might  it  be  said  that  the 
language  of  this  particular  section  afforded  ground  for  the 
claim  of  an  obligation  on  the  part  of  the  government  to 
indorse  the  bonds  of  the  company. 

Coming  now  to  the  second  section,  I  see  nothing  whatever 
that  looks  to  a  right  in  the  company  to  go  beyond  the  limits 
therein  designated;  on  the  contrary,  I  discover  a  plain  indi- 
cation of  purpose  that  the  company  shall  keep  within  those 
limits.  It  is  authorized  <<  to  take  and  use  for  all  the  purposes 
of  a  railway,  and  for  no  other  purpose,  a  right  of  way  one 
hundred  feet  in  width^^  with  an  additional  width  for  stations, 
etc.,  language  which,  to  my  mind,  is  quite  at  war  with  any 
co-existent  right  in  the  company  to  overstep  the  boundaries 
given  in  the  law. 

Indeed,  Congress,  as  if  to  prevent  implications  of  any  sort 
in  a  matter  so  delicate  as  that  of  giving  a  right  of  way 
through  lands  covered  by  a  government  patent  or  its  full 
equivalent,  a  treaty  operating  as  a  grant,  has  taken  care  to 
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be  express  iu  a  particular  where,  if  it  had  remained  silent,  an 
implication  of  a  right  in  the  company  to  cross  the  limits  of 
the  easement  might  possibly  have  been  raised ;  ior  it  has 
said  that  iu  cases  where  *'Leavy  cuts  and  fills"  require  more 
than  the  prescribed  width,  the  company  may  use  the  addi- 
tional land  necessary  ^^  not  exceeding  one  hundred  feet  in  width 
on  each  side  of  said  right  of  way?^  This  looks  very  much  like 
a  manifestation  of  purpose  that  nothing  shall  pass  to  the 
company  that  is  not  granted  by  express  language. 

I  am,  therefore,  unable  to  find  any  support  for  the  com- 
pany's claim  in  the  second  section. 

This  brings  me  to  the  second  question,  namely,  whether 
the  disputes  between  the  Cherokee  Nation  and  the  railway 
company,  growing  out  of  the  latter's  taking  timber  and  other 
materials  outside  the  limits  of  the  easement,  are  not  to  be 
compared  and  settled  by  the  courts  under  the  eighth  section 
of  the  act,  '^and,  if  so,  what,  if  any,  action  shall  be  taken  by 
the  Department  looking  to  permission  or  prohibition  of  con- 
struction pending  judicial  decision  on  the  point  at  issue." 

The  eighth  section,  to  which  you  refer,  is  as  follows : 

"That  the  United  States  circuit  and  district  courts  for  the 
western  district  of  Arkansas  and  the  district  of  Kansas, 
and  such  other  courts  as  may  be  authorized  by  Congress, 
shall  have,  without  reference  to  the  amount  in  controversy, 
ooncurreut  jurisdiction  over  all  controversies  arising  between 
said  Kansas  and  Arkansas  Valley  Bailway  and  the  nations 
anci  tribes  through  whose  territory  said  railway  shall  be  con- 
structed. Said  courts  shall  have  the  jurisdiction,  without  ref- 
erence to  the  amount  in  controversy,  over  all  controversies 
arising  between  the  inhabitants  of  said  nations  or  tribes  and 
said  railway  company ;  and  the  civil  jurisdiction  of  said  courts 
is  hereby  extended  within  the  limits  of  said  Indian  Territory, 
without  distinction  as  to  citizenship  of  the  parties,  so  far  as 
may  be  necessary  to  carry  out  the  provisions  of  this  acf 

The  language  of  this  section  is  so  broad  that  I  can  not 
doubt  it  was  the  purpose  of  Congress  to  give  the  courts 
therein  named  jurisdiction  over  such  a  controversy  as  the 
Cherokees  have  with  the  railway  company  for  trespassing 
on  their  domain;  but  I  do  not  understand  that  the  right  of 
the  Cherokees  to  go  into  court,  thus  conferred,  diminishes  in 


TO   THE   PRESIDENT.  47 


iBtersUte  CoHHeree  CohmIssIoii. 


auy  degree  the  duty  of  the  Executive  Department  of  the 
Uuited  States  to  use  its  authority  to  protect  them  agaiust 
what  the  Department  may  regard  as  violations  of  their  rights. 
And  to  this  eud  the  Department  has  the  remedies  at  haud 
that  are  provided  by  law  for  the  protection  of  the  Indians 
under  its  general  control  and  supervision. 

If  convinced  the  company  is  violating  the  rights  of  the 
Indians,  you  should  notify  it  to  desist,  and  to  make  repara- 
tion for  any  damage  it  may  have  already  done  ;  and  tailing 
to  do  this  according  to  your  notice,  and  the  facts  sent  to  this 
Department,  proper  steps  will  be  taken  in  the  premises. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

A.  H.  GAEL  AND. 

The  Segbetaby  of  the  Intebiob. 


INTEBSTATE  COMMERCE  COMMISSION. 

By  the  provisions  of  the  act  of  Febrnary  4,  1887,  chapter  104,  creating 
the  Interstate  Commerce  Commission,  the  terms  of  the  five  Commis- 
sioners first  appointed  thereunder  mast  be  computed  from  January  1, 
1887,  although  their  appointments  ^ere  made  March  22,  1887. 

But  they  are  entitled  to  draw  pay  only  from  the  time  they  entered  npon 
the  discharge  of  their  duties  respectively. 

Depabtment  OF  Justice, 

July  5,  1887. 

SiB :  Your  letter  of  the  28th  ultimo  submits  for  opinion 
two  questions:  (1)  "When,  under  the  interstate-commerce 
law,  the  terms  of  the  Commissioners  begin,"  and  (2)  "  from 
what  date  are  they  entitled  to  draw  their  salary  !  " 

The  eleventh  section  of  the  act  of  Congress  entitled  <*An 
act  to  regulate  commerce^^  approved  4th  February,  1887  (Acts 
Second  Session  Forty-ninth  Congress,  Pamplilet  Edition,  page 
379),  provides  *'That  a  commission  is  hereby  created  and 
established,  to  be  known  as  the  Interstate  Commerce  Com- 
mission, which  shall  be  composed  of  five  commissioners  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.  The  Commissioners  first  ap- 
pointed under  this  act  shall  continue  in  office  for  the  term  of 
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two,  three,  four,  five,  and  six  years,  respectively,  fi-om  the 
first  day  of  January,  auuo  Domini  eighteen  hundred  and 
eighty-seven,  the  term  of  each  to  be  designated  hy  the  Presi- 
dent ;  but  their  successors  shall  be  appointed  for  terms  of  six 
years,  except  that  any  person  chosen  to  fill  a  vacancy  shall 
be  appointed  only  for  the  unexpired  term  of  the  Oommis- 
siouer  whom  he  shall  succeed.'' 

On  the  22d  March,  1887,  the  President,  pursuant  to  this  law, 
appointed  five  Commissioneis  to  serve  respectively  for  the 
periods  of  two,  three,  four,  five,  and  six  years  from  the  1st 
January,  1887,  who  have  all  entered  on  the  duties  of  their 
office,  but  I  am  not  informed  when  they  did  so  respectively. 

As  the  law  provides  that  the  Commissioners  ^'  first  ap- 
pointed "  shall  continue  in  office  for  a  '<  term  "  to  be  computed 
from  the  1st  of  January,  1887,  and  that  ^'  the  term  of  each 
shall  be  designated  by  the  President,"  I  have  no  doubt  that 
reference  must  be  had  to  the  1st  of  January,  1887,  as  the  point 
from  which  to  reckon  the  official  term  of  each  of  these  first 
appointees,  although  his  appointment  did  not  take  place,  in 
fact,  until  the  22d  of  March,  1887,  for  such  is  the  clear  inten- 
tion of  Congress,  and  eftect  must  be  given  to  it.  It  is  true 
that  it  does  not  often  occur  that  the  term  of  a  civil  office 
covers  a  period  during  which  the  appointee  could  not  have 
performed  service,  but  such  a  thing  is  very  common  in  the 
military  and  naval  service,  where  increased  rank  is  frequently 
conferred  on  an  officer  from  a  date  sometimes  years  anterior 
to  the  appointment  that  conferred  it. 

Having  now  disposed  of  the  first  question,  I  am  brought 
to  the  second,  as  to  the  time  from  which  the  Commissioners 
are  entitled  to  draw  their  salaries. 

It  by  no  means  follows  that  because  their  term  of  office 
begins  on  the  1st  day  of  January,  1887,  the  Commissioners 
are  entitled  to  be  paid  from  that  day.  On  the  contrary,  it 
has  been  settled  by  a  long  and  unshaken  usage  of  the  Gov- 
ernment, supported  by  repeated  opinions  of  my  predecessors, 
that  when  Congress  is  silent  on  the  subject,  an  officer's  salary 
begins  only  from  the  time  when  he  commences  to  do  some 
official  act,  or,  in  some  cases,  particularly  in  the  Army  and 
Navy,  presents  himself  for  assignment  to  duty.  This  is  well 
illustrated  by  the  case  of  Judge  Brocchus,  who  was  appointed 
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a  Territorial  judge,  bat  baviug,  for  some  reason,  failed  to 
qualify,  was  superseded.  Hia  claim  for  pay  was  denied  on 
the  giouud  that  be  bad  not  taken  the  oath  of  office  or  en- 
tered upon  its  duties,  although  he  had  formally  accepted  the 
appointment.     (10  Opin.,  308.) 

This  practice  has  been  steadily  adhered  to  in  cases  arising 
in  the  Army  and  Navy  where  claims  have  been  made  for  the 
pay  of  an  increased  rank  during  the  interval  between  the 
date  from  which  the  rank  took  effect,  by  relation,  to  the  date 
of  the  appointment,  except  in  cases  where  the  officer  promoted 
has  in  fact  performed  the  duty  proper  to  the  increased  rank 
during  the  interval  and  was  legally  assignable  to  that  duty. 

So,  also,  when  an  officer  improperly  dismissed  from  the  serv- 
ice has  been  restored  with  the  rank  to  which  he  would  have 
been  entitled  had  the  injustice  not  been  committed,  it  has 
been  uniformly  held  that  a  claim  for  pay  during  the  time  he 
was  out  of  the  service  was  not  maintainable,  in  the  absence 
of  some  statute  to  that  effect. 

Said  Mr.  Attorney-General  Cliflford  in  Du  Barrtfs  ca^e  (4 
Opin.,  608) :  "  It  would  be  absurd  to  hold  that  the  pay  of  an 
officer  might  commence  before  he  was  appointed  or  commis- 
sioned, and  equally  so  to  allow  him  to  receive  compensation 
under  his  commission  when  no  service  had  been  rendered  to 
the  Government  for  a  period  of  time  before  it  was  in  exist- 
ence. The  rule,  if  adopted,  would  authorize  the  Executive 
to  bestow  gratuities  to  an  alarming  extent  without  the  con 
sent  of  the  House  of  fiepreseutatives,  and  that,  too,  as  it 
seems  to  me,  in  direct  violation  of  law  and  of  the  Constitu- 
tion." See  also  2  Opin.,  27, 638;  3  Opin.,  105, 124, 641 ;  4  Opin., 
123,250,318,348;  5  Opin.,  132;  7  Opin.,  304;  10  Opin.,  250, 
where  the  positions  above  taken  are  fully  sustained.  The 
opinion  of  Mr.  Attorney-General  Gushing  in  7  Opinions 
(supra)  would  seem  to  meet  the  question  directly. 

So  that-the  statute  creating  the  Commission,  for  certainty 
and  uniformity,  fixes  -the  period  at  which  the  terms  of  the 
Commissioners  shall  commence;  but  being  silent  as  to  when 
their  pay  shall  begin,  we  are  left  to  the  general  principle  upon 
which  such  question  has  heretofore  been  determined. 

It  follows,  then,  that  the  Commissioners  under  the  inter- 
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State-commerce  law  can  draw  pay  only  from  the  time  they 
entered  upon  their  duties  respectirely. 

I  have  the  honor  to  be,  sir,  your  most  obedient  servant, 

A.  H.  GARLAND. 

The  President. 


CHIRIQUI  improvement  COMPANY. 

The  inetrument  (set  out  iu  the  opiiiiou)  sigued  by  Ambrose  W.  Tbomp- 
Bon,for  biinself  and  the  Cbiriqni  Improvement  Company,  and  Isaac 
Toucey,  Secretary  of  the  Navy,  dated  May  21,  li?59,i8  in  no  sense  a 
contract  obligatory  upon  the  United  States. 

The  appropriation  of  $200,000,  made  by  the  act  of  March  3,  1881,  chap- 
ter 133,  *'To  enable  the  Secretary  of  the  Navy  to  establish  at  the  Isth- 
mus of  Panama  naval  stations  and  depots  of  coal  for  the  supply  of 
steam-ships  of  ^var,"  has  no  application  thereto. 

Department  of  Justice, 

JwZyT,  1887. 

Sir:  Your  communication  of  the  23d  June  last  presents 
for  opinion  the  following  case : 

By  an  act  approved  3d  March,  1881  (21  Stat,  448),  being 
the  sundry  civil  appropriation  act,  it  was,  amongst  other 
things,  provided  as  follows: 

"  To  enable  the  Secretary  of  the  Kavy  to  establish  at  the 
Isthmus  of  Panama  naval  stations  and  depots  of  coal  for  the 
supply  of  steamships  of  war,  two  hundred  thousand  dollars, 
to  be  available  for  expenditure  as  soon  as  suitable  arrange- 
ments can  be  made  to  the  proposed  end.'' 

The  money  thus  appropriated  has  never  been  applied  to  the 
object  mentioned  iu  the  law,  although  still  available  for  that 
purpose. 

It  is  claimed  by  the  Isthmus  Pacific  Railway  Company,  as 
the  representative  or  successor  of  the  Chiriqui  Improvement 
Company,  and  the  claim  is  pressed  witli  much  industry,  that 
this  appropriation  of  $200,000  was  intended  by  Congress  to 
be  paid  as  the  consideration  for  the  benefits  secured  to  the 
Government  by  an  alleged  contract  made  by  the  United 
States  through  Isaac  Toucey,  Secretary  of  the  Navy,  of  the 
first  part,  and  the  Chiriqui  Improvement  Company  and 
Ambrose  W.  Thompson,  of  the  second  part,  on  the  21st 
May,  1859,  which  is  in  the  following  words : 
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"  This  indenture,  made  this  twenty-first  day  of  May,  A.  D. 
1859,  between  the  United  States,  acting  by  and  through 
Isaac  Toucey,  Secretary  of  the  Navy  of  the  United  States, 
of  the  first  part,  and  the  Ghiriqui  Improvement  Company  and 
Ambrose  W.  Thompson,  of  the  second  part,  witnesseth : 

^^  That,  whereas,  the  said  Chiriqui  Improvement  Company 
and  the  said  Thompson  have  become  possessed  of  certain 
grants,  concessions,  privileges,  rights,  and  properties,  at  the 
isthmus  of  and  in  the  province  of  Chiriqui,  in  the  Republic 
of  New  Granada,  as  appears  by  the  original  title  thereto, 
copies  of  which  are  hereto  appended  ^  and,  whereas,  it  is 
desirable  that  the  United  States  on  the  one  part  should  have 
the  right  of  transit  over  the  roadway  granted  direct  to  said 
Ambrose  W.  Thompson  through  said  province  and  extending 
from  the  Caribbean  Sea  to  the  Pacific  Ocean,  and  the  further 
right  to  use  as  harbors  the  waters,  gulfs,  bays,  or  lagoons, 
sheltered  or  partially  surrounded  by  the  lands  of  the  said 
Thompson  orthe  said  improvement  company,  and  the  further 
right  to  use  the  coal  contained  in  portions  of  said  lands  for 
naval  purposes,  as  also  the  right  to  establish  coal  depots  and 
naval  stations. 

"  Therefore,  in  consideration  of  the  payments  and  cov- 
enants hereinafter  stipulated  and  set  forth,  it  is  mutually 
agreed  between  the  parties  aforesaid  as  follows : 

"  First.  The  United  States  for  the  consideration  herein- 
after named  shall  have  and  enjoy  a  right  of  way  or  transit 
over  said  right  which  is  hereby  granted  to  them  by  the  party 
of  the  second  part,  free  from  all  tolls  or  taxes  upon  officers, 
agents,  seamen,  landsmen,  mails,  munitions,  stores,  troops, 
or  any  direct  property  of  the  United  States  which  the  Gov- 
ernment thereof  may  transport  or  cause  to  be  transported 
over  the  said  road  during  the  continuance  of  the  present 
grant  made  by  the  said  Province  of  Chiriqui  to  the  said  Am- 
brose W,  Thompson. 

<»  Second.  It  is  hereby  agreed  by  and  between  the  said  par- 
ties of  the  first  and  second  part  that  there  shall  be  selected 
and  set  apart  such  lands,  not  exceeding  5,000  acres,  on  each 
side  of  the  Province  or  Isthmus  of  Chiriqui  as  may  be  neces- 
sary for  said  United  States  for  coal  depots  and  naval  sta- 
tions at  the  Lagoon  of  Chiriqui  and  the  Harbor  of  Gk)lfito, 
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the  same  to  be  located  at  such  points  as  will  secure  good 
and  sufficient  depots  and  stations  to  the  United  States 
without  impairing  the  general  value  of  any  site  for  city  or 
cities  which  may  be  laid  off  by  said  party  of  the  second  part 
on  any  of  said  lands.  The  said  lands  to  be  selected  and  de- 
signated either  on  the  main  land  or  island  or  both,  as  the 
United  States  may  determine,  and  within  twelve  months 
from  the  date  hereof;  and  the  said  party  of  the  second  part 
hereby  conveys  the  said  lands  to  be  so  selected  to  the  UniU'd 
States,  together  with  all  the  timber  thereon,  and  covenants 
to  execute  such  further  conveyances  as  may  be  necessary  to 
vest  in  them  a  good  and  sufficient  title  as  derived  from  the 
said  grants. 

"  Third.  The  United  States  shall  have  the  right,  and  the 
same  is  hereby  conveyed,  to  use  as  harbors  the  waters  of  the 
lagoons,  bays,  or  gulfs,  sheltered  or  partially  surrounded  by 
the  lands  of  the  said  Thompson  or  the  said  Chiriqui  Improve- 
ment Company  on  the  Atlantic  and  Pacific  sides  of  the  afore- 
said Isthmus,  and  in  the  bays  and  gulfs  wherever  the  lands 
of  the  said  Thompson  or  said  company  may  extend. 

"Fourth.  The  United  States  shall  have  the  right,  and 
the  same  is  hereby  conveyed,  to  all  coal  for  naval  purposes, 
at  or  near  the  points  selected  for  coal  depots  and  naval 
stations,  as  aforesaid,  but  if  coal  shall  be  found  of  supe- 
rior quality  for  steam  purposes  in  other  places  than  those 
so  selected,  Ihen  the  United  States  shall  have  the  right,  and 
the  same  is  hei-eby  conveyed,  to  use  the  same,  subject  only 
to  the  tax  of  one  dime  per  ton,  as  provided  to  be  paid  to  the 
provincial  authorities  of  Chiriqui,  in  the  grant  aforesaid,  and 
the  cost  of  mining  and  delivering  the  same. 

"Fifth.  The  United  States  hereby  agree,  in  consideration 
of  the  grant  of  a  right  of  way  and  free  transit  over  the  said 
road  and  for  the  harbors,  lands,  mines,  concessions,  privi- 
leges, rights  and  enjoyments,  hereby  made  and  conveyed  to 
them,  to  pay  to  the  said  Ambrose  W.  Thompson,  for  himself 
and  said  Chiriqui  Improvement  Company,  the  sum  of  three 
hundred  thousand  dollars ;  provided  Congress  shall  approve 
this  contract  and  make  the  necessary  appropriations  there- 
for at  its  next  session,  others  ise  this  contract  shall  be  void. 

"  In  witness  whereof,  the  said  Isaac  Toucey,  Secretary  of  the 
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Navy,  for  and  on  the  part  of  the  United  States  Government, 
and  the  said  Ambrose  W.  Thompson,  for  himself  and  as  the 
duly  authorized  attorney  in  fact  for  the  said  Ohiriqui  Im- 
provement Company,  have  signed,  sealed,  acknowledged, 
and  delivered  this  agreement  in  duplicate  the  day,  month, 
and  year  first  herein  written. 

"AMBROSE  W.  THOMPSON,    [l.  s.] 
"JV)r  himself  and  the  Chiriqui  Improvement  Company^ 
"ISAAC  TOUOEY,    fL.  s.] 
^^  Secretary  of  the  Navy. 
"  In  presence  of— 

"Chas.  W.  Welsh.^ 

On  the  22d  June,  1860  (12  Stat.  83),  Congress  appropriated 
$10,000  "  to  enable  the  President  to  send  some  competent 
person  or  persons  to  the  Isthmus  of  Chiriqui,  whose  duty  it 
shall  be  to  examine  into  and  report  upon  the  quality  and 
probable  quantity  of  coal  to  be  found  there,  upon  the  lands 
of  the  Chiriqui  Improvement  Company;  upon  the  character 
of  the  harbors  of  Chiriqui  Lagoon  and  Colfito;  upon  the 
practicability  of  building  a  railroad  across  said  isthmus,  so 
as  to  connect  said  harbors;  and  generally  upon  the  value  of 
the  privileges  contracted  for  in  a  conditional  contract  made 
on  the  twenty-first  day  of  May,  eighteen  hundred  and  fifty- 
nine,  between  Isaac  Toucey,  the  Secretary  of  the  Navy  of 
the  United  States,  tind  Ambrose  W.  Thompson  and  the 
Chiriqui  Improvement  Company:  Provided,  That  nothing 
herein  contained  shall  be  construed  as  a  ratification  of  the 
said  contract.^ 

After  the  passage  of  this  law,  to  wit,  on  4th  August,  1860, 
the  following  memorandum  was  made  as  supplemental  to  the 
alleged  contract. 

<'  It  having  been  agreed  during  the  last  session  of  Con- 
gress that  the  time  limited  by  this  contract  within  which 
Congress  should  approve  it  and  make  the  necessary  appro- 
priation therefor  should  be  extended  to  the  end  of  the  next 
session,  it  is  now  in  fulfillment  thereof  agreed  on  both  parts 
of  the  original  contract  that  such  extension  shall  take  place 
and  the  time  is  hereby  extended  accordingly.  And  it  is  fur- 
ther agreed  that  the  United  States  shall  have  the  full  bene- 
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fit  for  the  purposes  of  this  contract  which  the  said  Ambrose 
W.  Thompson  or  the  said  Ghiriqui  Improvement  (Co.)  has 
obtained  or  shall  obtain  from  the  Government  of  Costa  Bica 
for  a  railroad  between  the  Gulf  of  Golfito  Dulce  and  the 
Chiriqul  Lagoon  or  any  part  of  the  way  between  those  places 
or  between  any  other  points  on  the  Atlantic  and  Pacific. 
"August  4, 1860. 

"AMBROSE  W,  THOMPSON,    [l.  s.] 

"JPor  himself  and  the  Chriqui  Improvement  Co. 

"ISAAC  TOUCEY,    [l.  s.] 

"  Secretary  of  the  Navy. 

"In  presence  of  — 

"Chas.  W.  Welsh." 

Since  the  appropriation  of  the  22d  June,  1860,  there  has 
been  no  legislation  up  to  the  3d  March,  1881,  which  has  any 
relevancy  to  the  question  submitted,  which  is  in  these  wonis : 

"  Whether  the  contract  entered  into  May  21, 1859,  between 
the  United  States,  represented  by  Isaac  Toucey,  Secretary  of 
the  Favy,  of  the  one  part,  and  the  Chiriqui  Improvement 
Company,  represented  by  Ambrose  W.  Thompson,  of  the 
other  part,  for  the  acquisition  by  the  United  States  of  cer- 
tain lands,  rights,  and  privileges  therein  mentioned,  which 
contract  was  made  subject  to  the  condition  that  the  same 
should  be  approved  and  ratified  by  Congress  at  the  then  next 
session  thereof,  and  which  condition  was,  by  a  further  agree- 
ment, dated  August  4, 1860,  so  extended  as  to  include  the 
second  session  of  the  Thirty-sixth  Congress,  is  or  is  not  a 
valid  subsisting  contract !  " 

The  paper  writing  bearing  date  21st  May,  1859,  was  in  no 
sense  a  contract.  The  Secretary  of  the  Navy  had  no  author- 
ity to  pledge  the  United  States  in  any  such  way,  nor  did  he 
propose  to  do  so,  for  it  is  expressly  stated  in  the  paper  that 
it  is  conditioned  upon  the  approval  of  Congress  and  upon  its 
making  the  necessary  appropriation. 

I  see  nothing  in  the  legislation  on  the  subject  that  indi- 
cates an  intention  on  the  part  of  Congress  to  make  the  United 
States  a  party  to  the  scheme  or  proposition  made  to  Congress 
by  the  Secretary  of  the  Navy,  Mr.  Toucey,  and  the  Improve- 
ment Company  and  Mr.  Thompson. 
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The  language  in  which  is  made  the  appropriation  of  the 
act  of  the  3d  of  Mai^ph,  1881,  is  perfectly  clear  and  entirely 
free  from  ambiguity,  and  I  can  not  possibly  leave  the  plain 
words  of  the  law,  which  contain  no  reference  to  the  alleged 
contract,  and  resort  to  extraneous  matter  of  any  kind  for  the 
purpose  of  finding  a  pretext  for  making  the  law  applicable 
to  the  alleged  contract  and  giving  it  a  sense  which  its  lan- 
guage taken  by  itself  does  not  convey.  In  my  opinion  this 
would  be  legislation  J  and  not  interpretation. 

It  is  time  enough  to  look  outside  of  a  law  for  aid  in  getting 
at  its  meaning  when  a  doubt  arises  on  its  face ;  but  where 
the  language  of  the  law  is  '^  plain  and  unambiguous,"  say 
the  Supreme  Court  of  the  United  States  (0  Wall.,  479,  480), 
there  is  no  "  room  for  conatructionJ^ 

To  yield  to  the  argument  of  the  counsel  for  the  Isthmus  Pa- 
cific Railway  Company  would  be  to  deprive  the  Secretary  of 
the  Navy  of  the  wide  discretion  given  him  by  the  act  in  the 
matter  of  establishing  naval  stations  and  coal  depots,  by 
holding  his  function  to  be  simply  the  ministerial  one  of  pay- 
ing the  money  appropriated  for  the  fulfillment  of  a  binding 
contract,  and  that,  too,  in  the  face  of  the  language  that  the 
appropriation  is  to  be  available  for  expenditure  <^  as  soon  as 
suitable  arrangements  can  be  made  to  the  proposed  end^^  which 
does  not  look  much  like  Congress  considered  the  Secretary's 
bands  as  tied  by  a  contract. 

It  results,  then,  tbat  the  paper. writing  relied  on  as  a  con- 
tract has  never  possessed  that  element  in  the  lea^t  degree. 
Very  respectfully,  yours, 

A.  H.  GABLAND. 

The  Seobetary  of  the  Navy. 
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KLAMATH  INDIANS. 

The  Attorney- General  deems  it  inexpedient  to  express  an  opinion  upon 
certain  questions  proposed,  relating  to  a  right  of  fishery  in  the  Kla- 
math River,  California,  claimed  in  behalf  of  the  Klamath  Indians ;  such 
questions  being  justiciable  in  the  appropriate  courts  at  the  suit  of  the 
Indians  themselves  who  are  interested  in  them. 

Department  of  Justice, 

July  11, 1887. 

Sir  :  Your  commanication  of  the  7th  instant,  sabmits  for 
opinion  a  series  of  questions. 

The  first  relates  to  a  claim  to  a  right  of  fishery  by  prescrip- 
tion  in  the  Klamath  River  set  up  by  the  Indian  Bureau  in 
behalf  of  the  Klamath  Indians ;  the  second  asks  to  know 
whether  such  right,  if  established,  is  not  protected  by  the 
treaty  of  Guadalupe  Hidalgo ;  the  third  asks  if  the  legisla- 
tion and  executive  action  resulting  in  fixing  the  limits  of  the 
reservation  occupied  by  these  Indians  was  not  a  recognition 
of  their  exclusive  right  to  fishing  privileges  within  the  limits 
of  the  reservation ;  the  fourth  inquires  whether,  if  such  treaty 
and  prescriptive  rights  exist,  the  State  of  California  can 
divest  them ;  and  the  fifth  asks  whether  the  Indians  can  not 
be  protected  by  the  Department  of  the  Interior  in  these 
rights  if  they  should  appear  to  exist. 

The  matters  covered  by  these  questions  are  clearly  justi- 
ciable in  the  appropriate  courts  at  the  suit  of  the  Indians 
themselves  who  are  interested  in  them.  They  are  essentially 
judicial  in  their  character,  and  as  each  is  readily  resolvable 
into  a  case  at  law  or  in  equity,  I  do  not  see  how  it  can  be 
said  to  be  a  question  arising  in  a  course  of  executive  admin- 
istration. 

There  is  nothing  in  the  nature  of  the  protectorate  or  guar- 
dianship exercised  by  the  United  States  over  the  Indian 
tribes  that  warrants  the  Executive  Department  of  the  Gov- 
ernment in  assuming  to  determine  a  controversy  properly 
cognizable  by  the  Judicial  Department  of  the  Government, 
because  the  well-being  of  an  Indian  tribe  requires  that  such 
controversy  should  be  decided.  The  organic  distinctions 
between  the  three  great  divisions  of  Government  established 
by  the  Constitution  must  be  respected  or  collisions  and  dis- 
cords^ inimical  to  good  government  will  inevitably  take  place. 
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When  the  qaestions  arose  between  the  State  of  Kausas  and 
the  Shawnee  and  Miami  and  Wea  Indian  tribes  as  to  the 
power  of  the  State  to  tax  certain  lands  held  in  severalty  by 
individuals  of  these  tribes,  the  three  tribes  filed  bills  in  equity 
against  the  State  officials  seeking  to  enforce  the  right  to  tax, 
and  the  suits  thus  brought  were  finally  determined  in  favor 
of  the  Indians  by  the  Supreme  Court  of  the  United  States, 
{The  Kansast  Indians,  5  Wall,  737;  see  also  the  case  of  The 
New  York  Indians^  lb,  761.) 

My  predecessor,  Mr.  Butler,  declined  to  pass  upon  claims 
arising  under  a  treaty  with  the  Cherokee  Indians,  on  the 
ground  that  a  board  of  commissioners  had  been  established 
by  the  treaty  for  the  purpose  of  determining  <5ases  of  that 
kind,  saying  that  the  Attorney- General  had  <*no  power  to 
give  an  official  opinion,  on  the  request  of  a  head  of  a  depart- 
ment, except  on  matters  that  concern  the  official  powers  and 
duties  of  such  department^^^  (3  Opin.  369;  see  also  section  356 
Eev.  Stat.,  and  13  Opin.  160  and  11  Opin.  407.) 

It  seems  to  me,  therefore,  that  as  the  only  way  to  settle 
the  questions  submitted  is  by  judicial  proceedings  it  would 
be  hardly  proper  for  me  to  express  an  opinion  on  them,  while 
my  doing  so  might,  at  the  same  time,  be  regarded  as  an 
attempt  of  the  Executive  branch  of  the  Government  to  fore- 
stall such  proceedings. 

Very  respectfully,  your  obedient  servant, 

A.  H.  OAKLAND. 

The  Secretary  of  the  Interior. 


SURETIES  FOR  THE  PERFORMANCE  OF  CONTRACTS. 

Under  section  7  of  the  act  of  August  3,  1886,  chapter  849,  authoriziag 
proposals  for  certain  work  to  be  invited,  which  shall  be  subject  to 
"such  provisions  as  to  bonds  and  securit3'  for  the  quality  and  due 
completion  of  the  work  as  the  Secretary  of  the  Navy  shall  prescribe," 
the  Secretary  may,  in  his  discretion,  accept  as  surety  (instead  of  an 
individDal)  a  body  corporate  empowered  to  assume  that  relation. 

Department  of  Justice, 

July  15, 1887. 
Sir:  Your  commnnication  of  the  11th  instant  and  the 
inclosures  therein  mentioned  present  the  following  case : 
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By  an  act  of  Congress  approved  3d  August,  1886,  section 
7,  the  Secretary  of  the  Kavy  is  required,  before  making  con- 
tracts for  the  construction  or  completion  of  the  vessels  whose 
construction  or  completion  is  authorized  by  the  act,  to  invite 
proposals  for  the  work,  which  shall  be  subject,  amongst  other 
regulations,  to  such  *^ provisions  as  to  bonds  and  security  for 
the  quality  and  due  completion  of  the  work  om  the  Secretary  of 
the  Navy  shall  prescribe.^ 

Invitations  for  proposals  under  the  act  have  been  made,  and 
several  contracts  have  been  awarded  to  the  Bethlehem  Iron 
Company,  a  Pennsylvania  corporation,  which  offers  as  its 
surety  the  Guarantee  Company  of  North  America,  or  the 
American  Surety  Company,  corporations  existing  under  State 
authority,  and  empowered  to  contract  as  sureties  or  guar- 
antors. 

The  question  arising  upon  this  state  of  facts  is  presented 
by  you  in  the  following  words : 

"  Can  the  Secretary  of  the  Navy,  under  existing  law,  accept 
as  security  for  the  performance  of  a  contract  in  which  the 
United  States  are  concerned,  the  obligation  of  a  company 
incorporated  and  acting  under  State  law,  in  lieu  of  the  obli- 
gation of  an  individual  surety  or  sureties,  and,  if  so,  what 
conditions  are  necessary  to  be  observed  with  reference  to  a 
determination  of  the  question  whether  such  security,  when 
tendered,  is  or  is  not  to  be  deemed  adequate  and  sufficient 
for  the  protection  of  the  United  States  as  a  party  to  the  con- 
tract to  which  it  relates  ?  " 

I  prefer  to  answer  this  question  with  a  view  to  the  facts  of 
the  actual  case  before  me,  and  not  with  reference  to  contracts 
of  every  kind  in  which  the  Government  may  be  interested, 
which  is  understood  to  be  the  scope  of  the  question. 

Looking  at  the  wide  discretion  given  you  by  the  seventh 
section  of  the  law,  I  have  no  doubt  that  the  matter  of  security 
is  entirely  within  your  discretion,  unconflned  by  previous  law 
or  practice,  and,  consequently,  that  under  this  section  you  can 
accept  any  body  corporate  as  surety  that  may  be  empowered 
to  assume  that  relation  and  is  in  your  judgment  sufficient, 
the  sufficiency  of  such  body  corporate  to  be  determined  by 
you  after  proper  inquiry,  the  nature  and  extent  of  which  is 
lodged  by  the  law  in  your  sole  discretion. 
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It  occurs  to  me,  however,  to  say  that  it  uiay  be  worthy  of 
consideration  whether  the  possibility  that  the  more  onerous 
condition  impliedly  stated  in  your  advertisements,  that  suc- 
cessful bidders  should  furnish  individual  sureties,  might  not 
have  deterred  persons  from  bidding  who  might  have  bid  had 
they  known  that  security  or  guaranty  companies  would  be 
accepted  as  sureties. 

I  have  the  honor  to  be,  sir^  your  obedient  servant, 

A.  H.  GARLAND. 

The  Seobetaby  of  the  Kayy. 


CUSTOMS  DUTIES, 

Advised,  that  the  classiftoation  of  roU  paper  heretofore  adopted  ODder 
paragraph  392,  Tariff  Index,  new,  should  be  adhered  to. 

Department  of  Justice, 

August  4,  1887. 

Sib:  In  reply  to  your  letter  of  the  80tli  ultimo,  submitting 
the  inquiry  '^  whether  the  decision  of  the  court  in  the  cases  of 
the  Soaville  Manufacturing  Company  v.  Robertson^  and  Gottlieb 
Qennert  v.  Robertson^  should  be  acquiesced  in  and  accepted 
by  the  Department  as  determining  the  classification  of  roll- 
paper,  without  further  litigation,"  in  an  opinion  rendered 
on  the  4tb  of  April,  ultimo,  I  certified  that  no  appeal  would 
be  taken  in  the  first  case  mentioned,  and  as  the  verdict  and 
judgment  were  in  favor  of  the  collector  in  the  latter  case, 
that  judgment,  on  the  part  of  the  Government,  should  not 
be  questioned.  So  far  as  those  cases  are  concerned,  the 
judgment  should  be  accepted  as  final. 

The  substantial  inquiry  to  be  answered  is:  Should  the 
Department  accept  the  decision  of  those  cases  as  a  Unal  de- 
termination of  the  classification  of  roll  paper? 

In  the  case  of  Qennert  v.  RoberUon^  as  reported  by  the 
United  States  attorney,  the  real  question  of  classification 
submitted  in  yours  was  not  passed  upon.  With  reference  to 
the  case  of  the  Scoville  Manufacturing  Company  v.  Robertson^ 
my  opinion  of  the  4th  of  April,  ultimo,  concurred  with  that 
of  the  court  as  to  sensitized  and  albumeuized  paper.    The 
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coart  submitted  to  the  jury,  under  the  evidence,  the  question 
^^  as  to  whether  or  not  the  plaintiff  had  proven  the  roll  paper 
to  be  a  manufacture  of  paper.''  The  jury  found  for  the  plain- 
tiff on  this  question.  The  report  of  the  United  States  attor- 
ney in  that  case  does  not  furnish  the  evidence,  if  any  was 
given,  on  the  part  of  the  plaintiff,  nor  show  that  any  evidence 
was  offered  on  the  part  of  the  Government,  with  reference  to 
the  questions  submitted  and  passed  upon  by  the  jury.  The 
case,  therefore,  from  the  papers  before  me,  affords  no  real 
guide  as  to  the  construction  of  the  customs  acts  as  to  the 
classification  of  roll  paper.  The  two  paragraphs  to  be  con- 
strued in  determiuiug  the  classification  are  paragraph  388, 
Tariff  Index,  new,  as  follows :  "  Paper,  manufactures  of,  or  of 
which  paper  is  a  component  material,  notspecially  enumerated 
or  provided  for  in  this  act,  fifteen  per  centum  ad  valorem,''  and 
paragraph  No.  392,  Tariff  Index,  new,  ^^  Paper  hangings,  and 
papers  for  screens  or  fire  boards,  paper  antiquarian,  demy, 
drawing,  elephant,  foolscap,  imperial  letter,  note,  and  all 
other  paper  not  specially  enumerated  or  provided  for  in  this 
act,  twenty  five  per  centum  ad  valorem." 

The  fact  that  the  manufactured  material  is  subject  to  but  15 
per  centum  ad  valorem,  while  the  unmanufactured  is  charged 
25  per  centum,  in  the  paragraphs  quoted,  is  an  exception  to 
the  general  policy  of  the  tariff  laws.  That  such  exception 
exists  is  the  real  cause  of  the  complaint  of  the  manufacturers 
to  whom  you  refer.  The  policy  of  the  exception  has  been 
passed  upon  by  Congress  5  its  reason  or  propriety  we  can  not 
question.  The  report  of  the  assistant  appraiser  of  the  port 
of  New  York,  approved  by  the  appraiser,  finds  that  the  roll 
paper  submitted  is  "a  fine  quality  of  plain  paper,  which  has 
undergone  no  further  process  of  manufacture  than  various 
other  plain  papers  provided  for  under  paragraph  392,  Tariff* 
Index,  new."  Under  this  statement  of  fact,  the  classifica- 
tion of  roll  paper  heretofore  adopted  under  paragraph  392, 
Tariff  Index,  new,  should  be  adhered  to. 
I  am,  yours,  respectfuUy, 

G.  A,  JENKS, 
Acting  Attorney-QeneroL 

The  Seoeetary  of  the  Treasury. 
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DISTRIBUTION.  OF  ARMS  TO  THE  MILITIA. 

ProTisioDB  of  section  1661  Reyised  Statutes,  and  of  the  act  of  February 
12,  1887,  chapter  129,  touching  the  distribution  of  arms  to  the  militia 
of  the  several  States  and  Territories,  considered. 

Where  a  State  or  Territory  had  an  unexpended  balance  to  its  credit, 
under  the  old  law,  on  June  30,  1887,  which  still  remains  available, 
such  balance  can  be  drawn  upon  to  supply  ordnance  stores  to  it. 

But  where  the  quota  belonging  to  any  State  or  Territory,  under  the  old 
law,  has  been  overdrawn,  the  amount  overdrawn  is  not  to  be  charged 
to  such  State  or  Territory  under  the  new  law. 

Departmei^t  OP  Justice, 

August  9, 1887. 
Sir  :  Your  letter  of  the  6th  instant,  referring  to  section 
1661  of  the  Reyised  Statutes,  and  the  act  amending  it  of  the 
12th  of  Febrnary,  1887  (24  Stat.  401),  sabmits  the  following 
inquiries : 

(1)  '*  Whether  the  States  and  Territories  which  had  bal- 
ances to  their  credit  on  June  30, 1887,  under  the  old  law,  can 
draw  that  balance  in  ordnance  stores. 

(2)  "  Whether  the  amounts  which  certain  States,  Territo- 
ries, and  the  District  of  Columbia  have  overdrawn  under  the 
old  law,  shall  be  charged  to  them  under  the  new  law,  and  be 
transferred  from  their  respective  quotas  of  the  new  appro- 
priation to  liquidate  such  indebtedness.'' 

The  first  questioii  refers  to  balances  unexpended  under  the 
act  of  the  23d  of  February,  1808,  re-enacted  as  section  1661 
of  the  Bevised  Statutes.  This  section  is  a  permanent  annual 
appropriation  made  to  procure  arms  and  equipments  to  be 
distributed  by  the  United  States,  through  the  medium  of  the 
several  States  and  Territories,  to  the  whole  body  of  militia. 
By  the  act  of  1808  and  its  amendment  of  1855  the  quota  or 
proportion  of  arms  to  which  each  State  shall  be  entitled  is 
severally  fixed.  A  proportionate  part  of  the  annual  appro- 
priation is  provided  to  purchase  the  arms  for  each.  The  dis- 
tributiou  is  required  to  be  made  annually.  This  provision 
should  have  been  observed,  but  its  non-observance  does  not, 
of  itself,  cover  the  unexpended  quota  of  the  money  provided 
to  purchase  the  arms  into  the  Treasury.  The  act  of  the  12th 
of  February,  1887,  does  not  repeal  the  act  of  1808,  but  sup- 
plies its  place  as  to  appropriations  after  the  time  when  the 
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appropriatiou  provided  by  the  latter  act  becomes  effective, 
which  is  the  1st  of  Jaly,  1887.  If  there  is  available,  ander  the 
old  law,  an  uuexpended  balance  which  belongs  to  the  qaota  of 
any  particular  State  or  Territory,  which  has  not  been  or  is 
not  required  to  be  covered  into  the  Treasury,  it  may  be  drawn 
upon  to  supply  ordnance  to  such  State  or  Territory  to  the 
extent  of  such  unexpended  available  balance,  but  no  portion 
of  the  balance  of  one  State  or  Territory  can  be  applied  to  the 
use  of  another.  I  therefore  answer  your  first  inquiry  in  the 
affirmative. 

The  act  of  1808,  with  its  amendmentis,  contemplated  a  dis- 
tribution of  arms  to  the  militia  of  the  United  States.  By  its 
provisions  the  States  were  only  the  mediums  or  ageuts,  under 
their  own  laws  and  regulations,  to  effect  this  distribution. 
If  these  agents  faithfully  distributed  the  arms  furnished  to 
the  militia  for  the  purpose  intended  their  duty  was  performed. 
There  is  no  provision  for  accountability  or  return.  Under 
the  law  no  State  could  rightfully  receive  more  than  its  own 
annual  quota.  If  more  arms  were  received  by  any  State  than 
the  law  authorized,  it  was  done  wrongfully  or  without  law. 
If  such  arms,  wrongfully  received,  are  yet  in  the  possession 
of  any  State,  they  should  be  reclaimed.  If  they  have  been 
wrongfully  disposed  of  their  value  would  be  a  debt  owing 
to  the  United  States.  The  act  of  1887  does  not  appropriate 
any  money  to  the  several  States  which  could  be  retained 
against  money  owing  from  a  State.  It  only  authorizes  a  loan 
of  arms  to  the  State,  the  right  of  property,  and  absolute  own- 
ership of  which,  at  all  times,  remains  in  the  United  States. 
The  Department  would  not  be  justified  under  the  law  in  re- 
fusing this  loan  of  arms  to  such  State  or  States  as  might  be 
indebted  to  the  Government  for  unliquidated  amounts  aris- 
ing from  either  torts  or  contracts.  Tour  second  inquiry  is 
therefore  answered  in  the  negative. 
I  am,  yours,  resi)ectfully, 

G.  A.  JENKS, 
Acting  Attomey-OenerdL 

The  Seobetaby  of  Wab. 
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COMPENSATION  OF  DISTRICT  ATTORNEYS. 

Distriot  attorneys  are  entitled  to  special  compensation  for  their  services 
in  examining;;  titles  to  lands  purchased  by  the  United  States. 

The  Attorney-General  is  invested  with  sole  authority  to  employ  and  fix 
their  compensation  where  the  performance  of  such  services  by  them  is 
called  for. 

Expenses  thas  arising,  including  office  fees  for  searches,  copies  of  record, 
etc.,  being  incidental  to  the  purchase  of  the  land,  are  ordinarily  to  be 
paid  oat  of  the  appropriation  made  for  the  purchase. 

DEPARTMENT  OP  JUSTICE, 

November  1, 1887. 

Sir:  In  your  letter  of  the  16th  ultimo,  after  mentioning 
a  number  of  bills  of  diflterent  district  attorneys  (which  have 
been  referred  to  your  Department)  for  services  performed 
and  expenses  incurred  by  them  in  the  investigation  of  titles 
to  lands  authorized  to  be  acquired  for  sites  for  public  build- 
ings in  their  respective  districts,  you,  in  connection  therewith, 
direct  my  attention  to  the  provisions  of  sections  189, 355,  767, 
823,  835,  843,  1764,  and  1765,  Revised  Statutes,  and  inquire 
**  whether,  in  view  of  these  provisions,  the  Secretary  of  the 
Treasury  can  Ic:>wfully  pay  such  bills  out  of  any  appropria- 
tion which  is  under  his  control.'' 

I  beg  to  state,  in  reply,  that  the  question  whether  a  district 
attorney  is  entitled  to  special  compensation  for  his  services 
in  examining  titles  to  lands  proposed  to  be  purchased  by  the 
United  States  has  been  passed  upon  by  several  of  my  pre- 
decessors in  office,  and  they  have  uniformly  held  that  he  is 
entitled  thereto,  upon  the  ground  that  such  services  are  not 
covered  by  the  statutory  provisions  prescribing  his  fees,  etc. 
See  opinion  of  Mr.  Gushing,  dated  January  2.%  1855  (7  Opin., 
46);  of  Mr.  Speed,  dated  March  8,  1866  (11  Opin.,  431);  and 
of  Mr.  Browning,  dated  June  12, 1868  (12  Opin.,  416).  Those 
opinions^  it  is  true,  all  bear  date  prior  to  the  euactiQeiit  of  the 
Revised  Statutes,  but  at  the  time  they  were  given  the  law 
regulating  and  fixing  the  compensation  of  district  attorneys 
was  in  the  main  substantially  the  same  as  at  present.  Statir- 
tory  provisions  then  existed  corresponding  to  those  contained 
in  the  above-mentioned  sections  (excepting  section  189,  as  to 
which  see  below)  so  fur  as  the  latter  are  material  to  the  con- 
sideration of  the  subject  now  in  hand. 
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After  referring  to  the  act  of  February  26, 1853,  chapter  80, 
by  which  the  fees  of  district  attorneys,  etc.,  were  then  de- 
fined, Mr.  Oushiug,  in  his  opinion  above  cited,  observes: 
'*  That  act  provides  no  fee  for  this  duty,  although  it  is  required 
of  district  attorneys  to  make  such  examination  of  titles  and 
abstracts  thereof  for  the  information  of  the  Attorney-General 
to  enable  him  to  pass  on  titles  according  to  the  provisions  of 
the  joint  resolution  of  September  11, 1841  (5  Stat.,  468).  The 
duty  is  a  delicate  and  important  one,  requiring  legal  science 
and  much  care  and  personal  attention.  On  the  whole,  it 
seems  to  me  reasonable  to  consider  the  act  of  1853  as  provid- 
ing the  fees  only  of  the  duties  enumerated,  and  that  for  duties 
not  enumerated  he  is  to  have  a  fee  either  in  the  analogy  of 
those  fixed  by  the  act,  or  at  the  sound  discretion  of  the  head 
of  Department  ordering  the  service."  He  adds  that  the  fee, 
when  determined,  should  be  "charged  to  the  appropriation 
for  the  particular  purchase  of  which  there  may  be  question.^ 

Mr,  Browning,  in  the  opinion  above  referred  to,  remarks : 
"These  services  not  being  among  the  enumerated  duties  of 
those  officers  for  which  compensation  is  prescribed  in  detail 
by  the  statute  regulating  their  fees,  they  have  been  regarded 
as  extra  official  services,  to  be  paid  for  out  of  the  appropriate 
funds  of  the  Department  at  the  request  whereof,  or  in  con- 
nection with  whose  administration,  they  were  rendered." 

By  the  act  of  February  26, 1853,  already  cited,  it  was  pro- 
vided that  for  the  services  of  counsel,  rendered  at  the  re- 
quest of  a  head  of  a  Department,  the  compensation  should  be 
such  sum  as  might  be  stipulated  or  agreed  on.  This  provis- 
ion recognized  the  authority  of  heads  of  Departments  to  em- 
ploy counsel,  and  under  it  they  employed  district  attorneys 
to  examine  titles  and  prepare  abstracts  thereof  for  submis- 
sion to  the  Attorney-General,  and  allowed  them  special  com- 
pensation therefor.  But  it  was  repealed  by  a  clause  in  section 
17  of  the  Set  of  June  22, 1870,  chapter  150,  which  is  embod- 
ied in  section  189,  Revised  Statutes.  According  to  the  con- 
struction given  in  practice,  that  repeal  did  not  take  away  the 
right  of  a  district  attorney  to  compensation,  where,  acting 
under  competent  authority,  he  performs  services  of  the  char- 
acter above  mentioned,  but  it  only  altered  the  mode  of  his 
employment  and  payment ;  that  is  to  say,  it  in  effect  invested 
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the  Attorney-General  with  sole  authority  thereafter  to  em- 
ploy and  fix  the  compensation  of  district  attorneys  where 
the  performance  of  sach  services  by  them  is  called  for. 

Strongly  confirmatory  of  the  correctness  of  i^hat  view  is  the 
proviso  in  section  3  of  the  act  of  Jane  20,  1874,  chapter  328. 
This  section  reads :  "  That  no  civil  officer  of  the  Government 
shall  hereafter  receive  any  compensation  or  perquisites, 
directly  or  indirectly,  from  the  Treasury  or  property  of  the 
United  States  beyond  his  salary  or  compensation  allowed  by 
law  :  Provided^  That  this  shall  not  be  construed  to  prevent 
the  employment  and  payment  by  the  Department  of  Justice 
of  district  attorneys  as  now  allowed  by  law  for  the  perform- 
ance of  services  not  covered  by  their  salaries  or  fees."  The 
word  ''payment,"  as  here  used,  signifies  to  fix  or  determine 
the  compensation  for  the  services  referred  to ;  and  the  pro- 
viso is  a  virtual  recognition  of  the  practical  construction 
given  the  act  of  1870  (sec.  189,  Rev.  Stat)  above  adverted 
to. 

Upon  the  whole,  I  see  no  reason  to  differ  from  the  views 
of  my  predecessors  as  to  the  right  of  district  attorneys  to 
special  compensation  for  their  service  in  examining  titles,  or 
as  to  the  appropriations  properly  chargeable  therewith.  Ex- 
penses thus  arising,  including  office  fees  for  searches,  copies 
of  records,  etc.,  being  incidental  to  the  purchase  of  the  land, 
should  ordinarily  be  paid  out  of  the  appropriation  made  for 
such  purchase;  and  this,  I  understand,  has  been  the  general 
practice. 

I  am,  therefore,  of  the  opinion  that  you  can  lawfully  pay 
the  bills  in  question,  to  the  extent  that  they  have  been  ap- 
proved by  the  Attornoy-General,  out  of  the  appropriations 
for  the  acquisition  of  the  property  to  which  they  respectively 
relate. 

Very  respectfully,  your  obedient  servant, 

A.  H.  GARLAND. 

The  Secbetabt  op  the  Treasury. 
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AMERICAN  SURETY  COMPANY  OF  NEW  YORK. 

The  American  Surety  Company  of  New  York  has  power,  ander  the  laws 
of  New  York,  to  assume  the  relation  of  surety  npon  a  bond  to  the 
United  States  conditioned  for  the  faithful  x>erformance  of  a  contract 
to  furnish  steel  gun  forgings  to  the  latter. 

Department  of  Justice, 

November  7,  1887. 

Sir:  In  reply  to  your  communication  of  the  3l8t  O.  tober, 
ultimo,  asking  to  know  "  whether  the  Anmricau  Surety 
Company  of  New  York  is  empowered  to  assume  the  relation 
of  surety  upon  a  bond  to  be  given  to  the  United  States  by 
the  Bethlehem  Iron  Company  of  Pennsylvania,  conditioned 
for  the  performance  of  a  contract  to  furnish  steel  gun  forg- 
ings to  the  United  States,  I  have  the  honor  to  say  that  I  am 
of  opinion,  after  an  examination  of  the  laws  of  New  York 
submitted  to  me  in  connection  with  your  communication, 
that  the  American  Surety  Company  of  New  York  has  the 
power  to  become  a  surety  iu  the  bond  to  be  given  by  the 
Bethlehem  Iron  Company,  such  power  being  expressly  given 
by  the  first  section  of  the  act  of  the  legislature  of  New  York 
of  the  3d  of  June,  1885,  entitled  "  An  act  to  amend  chapter 
four  hundred  and  eighty-six  of  the  laws  of  eighteen  hundred 
and  eighty-one,  entitled  'An  act  to  facilitate  the  giving  of 
bonds  required  by  law.''' 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

A.  H.  GARLAND. 

The  Secretary  of  the  Navy. 


NO  MAN'S  LAND. 

The  strip  of  territory  known  as  "No  Man's  Land"  not  heing  within  any 
existing  judicial  district,  punishment  of  crime  committed  therein  will 
not  he  within  reach  of  the  criminal  law  of  the  United  States  (see  sixth 
article  of  amendments  to  the  Constitution)  until  legislative  action  is 
had  ascertaining  the  district  which  shall  emhrace  such  strip. 

Department  of  Justice, 

November  16, 1887. 
Sir  :  I  received  your  note  of  the  4th  instant,  relating  to 
the  administration  of  the  criminal  law  in  that  part  of  the 
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public  domain  commonly  called  **  No  Man's  Land.''  The  land 
so  designated  is  bounded  on  the  north  by  the  States  of  Kan- 
sas and  Colorado,  on  the  east  by  the  Indian  Territory,  on 
the  south  by  Texas,  and  on  the  west  by  New  Mexico.  Its 
length  north  and  south  is  about  35  miles ;  its  breadth  east 
and  west  is  about  165  miles.  The  title  to  it  became  vested 
in  the  United  States  by  cession  from  the  State  of  Texas,  in 
accordance  with  the  provisions  of  the  act  of  Congress  of  the 
^th  day  of  September,  1850  (9  Stat.,  446).  By  the  same  act 
a  Territorial  government  is  provided  for  the  Territory  of  New 
Mexico.  By  the  act  of  the  30th  of  May,  1854  (10  Stat,  277), 
the  Territory  of  Kansas  was  organized.  By  an  act  of  the 
28th  of  February,  1861  (12  Stat,  172),  a  Territorial  govern- 
ment was  provided  for  Colorado.  In  the  organization  of 
these  three  Territories  the  land  referred  to  wm  excluded 
from  their  several  boundaries.  In  the  establishment  of  the 
courts  of  the  United  States  for  the  States  of  Texas,  Kansas, 
and  Colorado,  and  the  Territory  of  New  Mexico,  the  State 
and  Territorial  lines  limit  the  judicial  districts,  except  that 
the  United  States  district  court  for  Kansas  and  for  the  north- 
ern district  of  Texas,  by  the  second  and  third  sections  of  the 
act  of  the  6th  of  January,  1883  (22  Stat,  400),  are  extended 
over  portions  of  the  Indian  Territory.  The  land  referred  to, 
then,  is  not  embraced  in  any  district  established  by  law  of 
the  United  States. 

The  sixth  article  of  the  amendments  to  the  Constitution  of 
the  United  States  provides :  *'  In  all  criminal  prosecutions 
the  accused  shall  enjoy  the  right  to  a  speedy  and  public  trial 
by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have 
been  previously  ascertained  by  law."    •    •    • 

It  therefore  appears  that,  without  legislative  action  ascer- 
taining the  district  within  which  this  public  strip  shall  be 
embraced,  the  punishment  of  crime  therein  is  beyond  the 
reach  of  the  criminal  law  of  the  United  States. 
I  am,  very  respectfully, 

A.  H.  GARLAND. 

The  Pbbsident. 
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ADJUSTMENT  OF  RAILROAD  LAND  GRANTS. 

Tho  terms  ''  bona  fido  parcbasers  of  said  nnclaimed  land/'  as  used  in  tbe 
tbird  proviso  of  section  3  of  tbe  act  of  Marcb  3,  1887,  cbapter  376, 
mean  tbose  persons  wbo,  withont  knowledge  of  wrong  or  error,  bave 
pnrcbased  from  the  railroad  company  lands  wbich  bad  been  previ- 
onsly  entered  by  a  pre-emption  or  bomestead  settler,  wbere  entry  bad 
been  erroneously  canceled  as  described  in  tbe  first  clause  of  tbat  sec- 
tion; and  wbicb  land  tbe  pre-emption  or  bomestead  settler  did  not  elect 
to  claim  after  tbe  recovery  by  tbe  proceedings  prescribed  by  tbe  sec- 
ond section  of  tbe  act. 

Patents,  tbe  issue  wbereof  is  provided  for  in  tbe  fourth  section  of  the 
same  act,  are  only  intended  to  be  issued  after  it  shall  have  been  le- 
gally determined,  in  tbe  mode  prescribed  in  tbe  second  section,  tbat 
the  certification  or  patent  to  tbe  railroad  company  had  been  ^errone-- 
ously  issued. 

Tbe  word  "  grant,'*  in  tbe  fifth  section,  should  be  construed  to  include 
(as  it  does  in  the  preceding  sections  of  the  act)  both  the  primary  and 
the  indemnity  limits. 

Department  op  Justice, 

November  17, 1887. 

Sir  :  By  your  letter  of  October  — ,  1887,  yoa  submit  three 
questions  for  my  opinion.  They  arise  upon  the  construction 
of  sections  3, 4,  and  oof  the  act  of  the  3d  of  March ,  1887,  which, 
as  shown  by  its  title,  as  a  whole,  was  passed  "  to  provide  for 
the  adjustment  of  land  grants  made  by  Congress  to  aid  in 
the  construction  of  railroads,  and  for  the  forfeiture  of  un- 
earned lands,  and  for  other  purposes."    (24  Stat.,  656.) 

The  first  section  of  the  act  directs  the  adjustment  of  the 
grants.  The  second  section  provides  for  the  restoration  of 
title  to  the  United  States  where  lands  have  been  errone- 
ously certified  or  patented  to  the  railroads.  The  third  sec- 
tion is,  "That  if,  in  the  adjustment  of  said  grants,  it  shall 
appear  that  the  homestead  or  preemption  entry  of  any  bona 
fide  settler  has  been  erroneously  canceled  on  account  of  any 
railroad  grant,  or  the  withdrawal  of  public  lands  from  market, 
such  settler,  upon  application,  shall  be  reinstated  in  all  his 
rights  and  allowed  to  perfect  his  entry  by  complying  with 
the  public-land  laws;  provided,  that  he  has  not  located  an- 
other claim  or  made  an  entry  in  lieu  of  the  one  so  erroneously 
canceled;  and  provided  also,  that  he  did  not  voluntarily 
abandon  said  original  entry ;  and  provided  further,  that  if 
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any  of  said  settlers  do  not  renew  their  application  to  be  re- 
instated within  a  reasonable  time,  to  be  fixed  by  the  Secre- 
tary of  the  Interior,  then  all  such  nnclaimed  lands  shall  be 
-disposed  of  under  the  public-land  laws,  with  priority  of  right 
given  to  bona  fide  purchasers  of  said  unclaimed  land,  if  any, 
and  if  there  be  no  such  purchasers,  then  to  bona  fide  set- 
tlers residing  thereon.'' 

The  question  submitted  under  this  section  is : 

*'  What  class  of  purchasers  is  referred  to  by  the  expression 
*  bona  fide  purchasers  of  said  unclaimed  lands  f ' " 

Three  classes  of  persons  are  provided  for  under  this  sec- 
tion : 

First.  Bona  fide  settlers  whose  homestead  or  pre-emption 
entries  have  been  erroneously  canceled  on  account  of  a  rail- 
road grant  or  withdrawal. 

Second.  Bona  fide  purchasers  of  such  unclaimed  lands. 

Third.  Bona  fide  settlers  residing  thereon. 

The  rights  of  the  several  claj^ses  to  the  lands  referred  to 
in  the  section  are  successive,  in  the  order  stated  in  the  sec- 
tion. The  first  in  right  is  the  homestead  or  pre-emption  set- 
tler whose  entry  has  been  wrongfully  canceled.  If  he  elects 
to  assert  his  right,  and  has  not  been  disqualified  by  locating 
another  claim,  or  making  another  entry  in  lieu  of  the  entry 
erroneously  canceled,  his  right  is  absolute,  and  the  success- 
ive rights  of  the  remaining  two  classes  can  not  attach  if  he 
lawfully  asserts  his  claim.  If  he  fails  to  claim  the  land,  or  is 
disqualified  under  the  act,  the  rights  of  the  second  class  of 
persons,  who  are  the  bona  fide  purchasers  of  the  land  un- 
claimed by  him,  attach  and  have  precedence  over  those  of  the 
third  class.  The  bona  fide  purchasers  here  referred  to  are  those 
who,withoutknowledgeof  wronger  error,  have  purchased  from 
the  railroad  company  lauds  which  had  been  previously  en- 
tered by  a  pre-emption  or  homestead  settler,  whose  entry  had 
been  erroneously  canceled,  as  described  in  the  first  clause  of 
the  third  section,  and  which  land  the  pre-emption  or  home- 
stead settler  did  not  elect  to  claim  after  the  recovery  by  the 
proceedings  prescribed  by  the  second  section  of  the  act. 

The  second  question  submitted  by  you  is : 

*'Can  the  Department,  after  adjustment  of  the  grant  by 
the  Department,  issue  a  patent  to  the  purchaser  of  such  land 


70  HON.   A.   H.   GARLAND 

AdjMtttment  of  Bsllroad  land  eraats. 

before  the  said  land  has  been  reconveyed  by  the  road  or  title 
recovered  by  jadicial  proceedings?'* 

This  question,  as  shown  by  your  letter,  refers  to  patents 
whose  issue  is  provided  for  in  the  fourth  section  of  the  act. 
The  fourth  section  is  a  part  of  a  general  scheme  for  the  dis- 
position of  lands  which  have  been  erroneously  certified  or 
patented  to  the  railroads,  which  certification  or  patenting 
has  been  set  aside  and  the  title  restored  to  the  United  States^ 
as  provided  for  in  the  second  section.  The  language  of  the 
section  "That  as  to  all  lands  ♦  •  •  which  have  been  so 
erroneously  certified  or  patented  as  ^foresaid''  in  the  fourth 
section  refers  to  the  same  lands  described  in  the  second  sec- 
tion as  follows :  "  That  if  it  shall  appear  •  •  •  that 
lands  have  been  from  any  cause  heretofore  erroneously  certi- 
fied or  patented,"  etc. 

The  second  section  declares  that  the  mode  to  finally  deter- 
mine whether  the  lands  shall  have  been  so  erroneously  certi- 
fied or  patented  shall  be  by  the  admission  of  the  company 
and  reconveyance,  or,  in  case  of  dispute,  by  judicial  proceed- 
ing. Until  the  land  shall  have  been  legally  determined  to 
belong  to  the  United  States  the  right  to  issue  patents  under 
the  fourth  section  does  not  arise.  If  patents  should  issue 
under  the  fourth  section  before  re-conveyance  or  judicial  re- 
covery under  the  second,  and  proceedings  should  then  be 
instituted  to  cancel  the  patent  issued  to  the  railroad,  in  case 
of  a  decision  adverse  to  the  Government  in  the  proceeding 
instituted  two  patents  would  be  outstanding  at  the  same 
time  for  the  same  land.  The  express  words  of  the  section 
with  reference  to  the  time  when  the  patent  shall  issue  are: 
"The  person  or  persons  so  purchasing  in  good  faith  •  •  * 
shall  be  entitled  to  the  land  so  purchased  •  •  •  after 
the  grants,  respectively,  shall  have  been  adjusted."  As  the 
adjustment,  then,  must  be  completed  first,  the  patents  under 
the  fourth  section  are  only  intended  to  be  issued  after  it  shall 
have  been  legally  determined  in  the  mode  prescribed  in  the 
second  section  that  the  certification  or  patent  to  the  railroad 
had  been  erroneously  issued. 

The  third  question  is  as  follows : 

"  Third.  The  fifth  section  of  said  act  provides  that  where 
a  railroad  company  has  sold  to  citizens  of  the  United  States, 
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or  persons  who  have  declared  their  intention  to  become  such, 
lands  not  conveyed  to  or  for  the  nse  of  such  company,  the 
same  being  the  numbered  sections  prescribed  in  its  grant 
and  coterminous  with  the  constructed  part  of  its  road,  and 
where  such  lands  are  for  any  reason  excepted  from  the  oper- 
ations of  the  grant  to  said  company,  it  shall  be  lawful  for 
the  bona  fide  purchaser  thereof  irom  said  company,  to  make 
payment  to  the  United  States  for  said  land,  at  the  ordinary 
Government  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  or  his  heirs  or 
assigns.  The  question  submitted  under  this  section  is 
whether  the  provision  last  above  quoted  is  confined  in  its  ap- 
plication to  lands  within  the  primary  granted  limits,  or 
whether  it  applies  to  lands  within  the  indemnity  limits  of 
which  the  company  has  made  selection,  but  which  has  not 
been  approved  to  it." 

The  first  section  of  the  act,  in  the  use  of  the  word  "  grant," 
must  have  necessarily  included  both  the  primary- and  in- 
demnity limits  in  the  adjustment,  as  it  was  doubtless  intended 
that  the  adjustment  should  be  a  full  and  final  one.  The  lands 
which,  under  the  adjustment,  were  found  not  to  be  the  prop- 
erty of  the  railroad,  were  intended  to  be  free  from  the  cloud 
of  claim  by  the  railroad,  and  restored  to  the  public  domain 
for  disposition  according  to  law.  The  intent  of  the  act  shows 
that  to  carry  out  its  purposes  the  word  "grant"  wherever 
used  in  the  second,  third,  and  fourth  sections,  must  include 
the  lands  in  both  the  primary  and  indemnity  limits,  as  each 
directly,  or. by  necessary  implication,  refers  to  the  adjust- 
ment provided  for  in  the  first  section. 

The  protection  aflforded  and  redress  granted  the  settler  by 
each  of  the  sections  is  fully  as  important  in  the  indemnity 
as  in  the  primary  limits.  The  limitation  on  further  certifi- 
cation or  patenting  contained  in  the  seventh  section  is  fuUy 
as  important  as,  and  of  more  practical  value,  when  applied 
to  the  indemnity  limits,  than  to  the  primary  limits  of  the 
grant.  The  fifth  section  is  a  part  of  the  same  scheme  as  the 
residue  of  the  act.  The  wrong  done  the  settler,  who  in  good 
faith  shall  have  purchased  lands  of  the  railroad  company,  to 
which  the  company  by  the  adjustment  is  shown  to  have  no 
legal  right,  is  identical,  whether  the  purchasers  are  in  the 
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indemnity  or  primary  limits.  The  hardship  ho  may  be  sub- 
jected to  by  loss  of  his  land,  improvements,  and  labor, 
is  the  same  in  either  case.  The  whole  scope  of  the  law  from 
the  second  to  the  sixth  section  inclusive  is  remedial.  Its 
intent  is  to  relieve  from  loss  settlers  and  bona  fide  purchasers 
who,  through  the  erroneous  or  wrongful  disposition  of  the 
lands  in  the  grants  by  the  officers  of  the  Government,  or  by 
the  railroad,  have  lost  their  rights  or  acquired  equities  which 
injustice  should  be  recognized.  That  the  selection  sold  by 
the  railroad  company  shall  have  been  approved,  is  not  re- 
quired by  the  fifth  section,  nor  that  it  shall  have  been  pat- 
ented. That  the  land  shall  have  been  approved  to  the  com- 
pany, before  the  purchasers  shall  be  entitled  to  the  benefit 
of  the  sixth  section,  is  not  required.  By  the  words  of  the 
act,  the  only  requisite  established  to  entitle  those  wronged 
to  its  benefit,  is  that  they  shall  be  citizens  of  the  United 
States,  or  shall  have  declared  their  intention  to  become  citi- 
zens ;  that  it  shall  have  been  sold  to  them  by  a  railroad  com- 
pany as  a  part  of  its  grant ;  that  the  land  shall  not  have  been 
conveyed  to  or  for  the  use  of  the  company ;  that  the  lands 
shall  be  of  the  numbered  sections  prescribed  in  the  grant, 
and  coterminous  with  constructed  parts  of  the  road,  and  that 
the  purchasers  shall  have  bought  in  good  faith.  It  was  not 
intended  to  limit  the  redress  to  cases  in  which  the  railroad 
could  rightfully  have  sold  the  lands.  The  whole  remedial 
part  of  the  law  was  passed  with  a  recognition  of  the  fact  that 
the  railroad  companies  had  sold  lands  to  which  they  had 
a  just  claim.  The  fifth  section  expressly  refers  to  such  lands 
as  had  been  sold,  which  had  not  been  convej'ed  *' to  or  for 
the  use  of  such  companies."  It  is  not  required  that  the  sale 
by  the  railroad  companies  shall  have  been  made  on  its  part 
in  good  faith,  but  only  that  the  purchaser  shall  have  bought 
in  good  faith.  That  it  was  sold  under  a  claim  of  the  grant 
to  another  in  good  faith  is  the  ground  of  his  equity.  In 
order  that  the  remedy  may  be  adequate  to  redress  the  wrong, 
the  word  "  grant''  in  the  fitth  section  must  be  construed  to 
include,  as  it  does  in  the  preceding  sections  of  the  act,  both 
primary  and  indemnity  limits. 

Very  respectfully,  ^   j^    GARLAND. 

The  Secretary  of  the  Interior. 


TO   THE   SECRETARY   OF   WAR.  73 

Boatli  Boston  Iroa  Works. 


SOUTH  BOSTON  IRON  WORKS. 

Upon  the  statement  of  facts  sabmitted :  Advised  that  the  right  of  the 
South  Boston  Iron  Works  to  the  possession  and  ase  of  certain  property 
(two  lathes  and  a  crane)  belonging  to  the  United  States,  derived  under 
an  agreement  with  the  latter,  dated  January  21,  1885,  has  terminated, 
and  that  the  right  to  the  possession  of  the  property  is  now  in  the 
United  States  exclusively. 

Department  of  Justice, 

November  18, 1887. 

SiB:  I  have  coDsidered  the  qaestion  preseDted  in  your 
letter  to  me  of  the  26th  of  July  last,  as  to  whether  'Hhere  is 
any  right  of  possession  in  the  South  Boston  Iron  Works  "  to 
two  lathes  and  a  crane  (used  in  the  manufacture  of  guns) 
therein  mentioned. 

It  appears  by  the  papers  submitted  that  on  the  21st  of 
January,  1885,  the  South  Boston  Iron  Works  entered  into 
an  agreement  with  the  United  States  on  the  following  terms: 

*«  Whereas  the  South  Boston  Iron  Works,  a  corporation 
organized  under  the  laws  of  the  Commonwealth  of  Massa- 
chusetts, doing  business  in  the  city  of  Boston  and  county  of 
Suffolk,  in  said  Commonwealth,  being  in  possession  of  certain 
property  belonging  to  the  United  of  America,  specified  and 
described  as  follows,:''  (Here  follows  a  description  of  the 
lathes  and  crane  above  referred  to.) 

"And  whereas  permission  has  been  given  by  proper  and 
competent  authority  that  the  said  South  Boston  Iron  Works 
shall  continue  in  possession  and  have  the  use  of  the  property 
hereinbefore  described  in  the  manufacture  of  certain  guns 
for  the  United  States  under  the  terms  and  provisions  of  cer- 
tain contracts  between  the  said  South  Boston  Iron  Works 
and  the  United  States,  represented  by  Brig.  Gen.  S.  V.  Beu^t, 
Chief  of  Ordnance  U.  S.  Army,  existing  and  in  force  at  this 
present  date. 

"It  is  agreed  by  the  said  South  Boston  Iron  Works  that  it 
will  relinquish  possession  of  and  deliver  up  to  the  United 
States,  on  demand  made  by  such  officer  or  agent  as  the  Sec- 
retary of  War  shall  designate  for  that  purpose,  the  property 
hereinbeiore  referred  to  and  described  after  the  terms  of  said 
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existing  contracts  shall  have  been  fulfilled  by  the  said  South 
Boston  Iron  Works." 

Yon  state  that  ^^on  the  date  of  the  execution  of  this  agree- 
ment there  were  in  existence  between  the  United  States  and 
the  South  Boston  Iron  Works  three  contracts  for  the  manu- 
facture of  materials  and  guns,  which  were  eitered  into  under 
the  provisions  of  the  act  of  Congress  approved  March  3^ 
1883  (22  Stat.,  471),  on  the  24th  of  September,  1883,  and  the 
30th  of  June,  1884.  One  of  the  contracts  of  the  last  named 
date,  after  having  been  extended  to  the  extreme  limit,  was 
not  completed  until  after  the  close  of  the  fiscal  year  ld85-'86, 
when  the  appropriation  therefor  was  no  longer  available ; 
the  other  two,  dated  respectively  September  24, 1883,  and 
June  30, 1884,  involving  the  construction  of  one  12-inch  cast 
iron  breech-loading  rifle  with  wire-wrapped  steel  tube,  al- 
though  extended  from  time  to  time  for  a  period  of  nearly 
two  years,  and  until  June  20,  1886,  were  never  fulfilled,  and 
the  appropriation  reverted  to  the  Treasury  on  June  30, 1886* 
under  the  operation  of  section  3691,  Kevised  Statutes.'' 

I  understand  that  the  two  contracts  last  above  mentioned 
have  not  been  fulfilled  through  the  fault  of  the  contractor^ 
and  are  now  regarded  as  no  longer  subsisting.  The  other 
contract,  having  been  fulfilled,  as  it  seems,  is  also  deter- 
mined. 

Upon  the  foregoing  state  of  facts  I  am  of  opinion  that  the 
right  which  was  derived  by  the  South  Boston  Iron  Works, 
under  the  permission  referred  to  in  the  aforesaid  agreement 
of  January  21, 1885,  to  the  possession  and  use  of  the  property 
in  question,  ceased  on  the  termination  of  the  three  contracts 
as  above. 

The  ownership  of  the  property  remaining  in  the  United 
States,  such  right  was  simply  that  of  a  bailee,  and  the  en- 
joyment thereof  depended  solely  upon  the  purpose  of  the 
bailment  and  the  time  limited  for  its  accomplishment,  the 
latter  being,  by  necessary  implication,  restricted  to  the  du- 
ration of  said  contracts.  On  the  failure  of  the  bailee  (the 
South  Boston  Iron  Works)  to  accomplish  that  purpose  within 
the  time  contemplated,  the  bailment  terminated  by  its  own 
limitation,  and  with  it  the  bailee's  right  to  possess  and  use 
the  property.    Agreeably  to  this  view,  the  right  to  the  pos- 
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session  of  the  property  now  mast  be  deemed  to  be  in  the 
United  States  alone. 

I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 
The  Seoretary  of  War. 
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Coriander  seed  phoold  be  classified  uDder  paragraph  No.  636,  Tariff  Index, 
as  "seeds,  aromatic,  which  are  not  edible,''  etc. 

DEPARTMENT  OF  JUSTICE, 

November  26, 1887. 

Sir  :  Tonr  letter  of  the  19th  instant  submits  for  my  opin- 
ion whether  coriander  seed  should  be  classed  under  Schedule 
N,  465,  or  in  the  free  list  under  paragraph  No.  636,  Tariff 
Index. 

No.  465  is :  **  Garden  seeds,  except  seed  of  the  sugar-beet, 
twenty  per  centum  ad  valorem." 

Paragraph  No.  636,  so  far  as  applicable,  is :  "  Seeds,  aro- 
matic, which  are  not  edible,  and  are  in  a  crude  state,  free.'^ 

"  Garden  seeds,"  as  used  in  the  first  paragraph  cited,  is  a 
generic  term,  and  as  such  might  be  construed  to  include 
almost  all  aromatic  seeds;  but  this  could  not  have  been  the 
construction  intended  by  the  legislature,  for  it  would  be  sub- 
stantially destructive  of  the  second  paragraph  quoted.  Even 
if  coriander  is  a  garden  seed,  if  it  is  also  aromatic  and  not 
edible  it  should  be  classed  under  paragraph  No.  636.  Your 
letter  states  it  is  aromatic,  and  that  the  seed  itself  is  not 
edible,  but  is  used  on  account  of  its  aromatic  qualities  as  a 
flavor  for  food  products.  The  last  fact  stated  is  not  of  such 
a  character  as  to  have  a  preponderating  weight  over  the  fact 
that  it  is  aromatic,  and  not  edible.  The  almost  sole  value 
of  the  seed  is  derived  from  its  aroma.  The  true  construction 
of  the  two  clauses,  in  my  opinion,  under  the  facts  stated^ 
requires  that  coriander  seed  should  be  classified  under  para- 
graph No.  636.  I  therefore  recommend  a  modification  of  the 
classification  to  conform  with  this  opinion. 
Very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  the  Treasury. 
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UNION  PACIFIC  AND  CENTRAL  PACIFIC  COMPANIES. 

The  qaeotion  conBidered  whether,  on  the  facts  presented,  an  action  could 
be  maintained  by  the  United  States  against  the  Union  Pacific  Railroad 
Company,  the  Central  Pacific  Railroad  Company,  and  the  Western 
Union  Telegraph  Company,  to  recover  back  certain  moneys  paid  for 
the  transmission  of  Government  dispatches  over  the  bonded  lines  of 
said  railroad  companies. 

Department  of  Justice, 

Novefnber  30,  1887. 

Sir  :  By  your  letter  of  the  23d  instant  you  ask : 

"  Whether  on  the  facts  presented  in  the  brief  submitted  by 
the  Comptroller,  and  other  papers  therewith,  an  action  could 
be  maintained  aggtiust  the  Western  Union  Telegraph  Com- 
pany and  the  Union  Pacific  and  Central  Pacific  Railroad  Com- 
panies to  recover  back  the  mone^  s  paid  to  the  Western  Union 
Company  for  the  services  rendered  over  the  bonded  lines  of 
the  said  railroad  companies." 

The  Union  Pacific  Eailroad  Company  and  the  Central 
Pacific  Railroad  Company,  by  accepting  the  benefits  of  the 
acts  of  1862  and  1864,  which  called  them  into  life,  each,  for  a 
valuable  consideration,  obligated  itself  to  construct  and  main- 
tain a  telegraph  line  along  its  route,  and  thereon  at  all  times 
to  transmit  dispatches  for  the  Government,  and ''that  all 
compensation  for  such  services  rendered  for  the  Government 
should  be  applied  to  the  payment  of  the  bonds  and  interest 
until  the  whole  amount  is  fully  paid." 

The  brief  of  the  Comptroller  states  that  $12,495.42  have 
been  paid  for  the  transmittal  of  Government  dispatches  over 
the  bonded  lines  of  the  Union  Pacific  Railroad  Company,  and 
$5,665.24  for  like  dispatches  over  the  bonded  lines  of  the  Cen- 
tral Pacific  Railroad  Company.  This  money  has  been  paid 
by  the  Government,  and  has  not  been  applied  by  the  said 
companies  as  it  was  agreed  it  should  be.  The  Government 
guarantied  the  payment  of  the  interest  on  the  bonds  referred 
to  in  the  acts  and  has  paid  it,  and  has  not  been  re-imbursed 
by  the  companies.  It  has  been  damnified  to  the  amount  of 
the  money  not  applied.  The  fact  that  the  Government  might 
have  retained  the  money  but  did  not  exercise  the  right  does 
not  relieve  the  companies  from  the  obligation  of  their  con- 
tracts that  it  should  be  applied.    The  money,  therefore,  if  it 
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has  not  been  paid  into  the  Treasury,  is  owing  from  the  com* 
panies  severally  to  the  Government.  The  statement  of  the- 
Comptroller  alleges  the  money  was  paid  to  the  Western  Union 
Telegraph  Company ;  bat,  in  connection* with  this  statement,, 
sets  forth  a  summary  of  the  contracts  between  the  railroad 
companies  and  the  telegraph  company,  in  pursuance  of  which 
the  payments  of  the  moneys  is  claimed  to  have  been  made  to 
the  telegraph  company.  These  contracts  are  unlike  in  their 
terms  and  require  a  separate  consideration. 

By  the  contract  between  the  Central  Pacific  Eailroad  Com- 
pany and  the  Western  Union  Telegraph  Company,  "The 
Central  Pacific  Railroad  Company  agreed  to  transmit  all  the 
telegraphic  business  of  the  Western  Union  Company  at  each 
railroad  station  where  one  agent  shall  be  competent  to  per- 
form.all  the  duties  of  railroad  agent  and  telegraph  operator, 
and  if  an  assistant  operator  should  be  required  at  any  time 
it  should  be  furnished  by  the  Western  Union  Company." 
In  consideration  of  this  covenant,  the  Western  Union  Com- 
pany  agreed  to  furnish  certain  material,  books,  and  em- 
ployes, over  which  the  railroad  company  was  to  furnish  a 
superintendent.  The  Western  Union  Company  agreed,  as  a 
part  of  the  consideration,  to  pay  the  railroad  company 
$80,000  for  the  first  year;  $85,000  for  the  second  year; 
$90,000  for  the  third  year,  and  $100,000  for  each  year  there- 
after during  the  continuance  of  the  agreement.  Under  this 
contract,  dispatches  delivered  at  the  offices  on  the  bonded 
lines  of  the  railroad  company  would  be  delivered  to  the 
agents  of  the  railroad  company.  The  money  received  by 
these  agents  will  be  received  by  the  railroad  company.  If 
the  agents  diverted  it,  and  paid  it  to  the  Western  Union 
Telegraph  Company,  if  the  Western  Union  Telegraph  Com- 
pany knew  of  such  diversion,  it  might  be  made  responsible, 
on  the  principle  that  a  trust  fund  may  be  followed  in  the 
hands  of  any  one  who  receives  it  with  knowledge  of  the  trust. 
(National  Bank  v.  Insurance  Company ^  104  U.  S.  R.,  54.)  But 
no  sufficient  facts  are  stated  in  yours  to  warrant  the  conclu- 
sion that  the  telegraph  company  received  the  money  or  knew 
of  a  wrongful  diversion  of  the  fund.  If  this  fact  can  be 
established  it  might  be  liable. 

As  to  such  moneys  as  were  received  by  the  Western  Union 
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Telegraph  Oompany  at  points  of  the  bouded  lines  of  the  rail- 
road company  for  the  dispatches  which  were  to  be  trans- 
mitted in  part  over  the  railroad  company's  bonded  lines,  it 
was  the  doty  of  the  agents  of  the  railroad  company  to  collect 
from  the  telegraph  company  the  pro  rata  compensation  for 
sach  dispatches ;  but  the  failure  of  the  railroad  company  to 
-do  so  would  not  justify  an  action  by  the  Government  against 
the  Western  Union  Company  for  the  money  thus  received. 
It  would  be  a  matter  of  account  between  the  railroad  com- 
pany and  the  telegraph  company  in  which  the  Government 
should  not  be  involved. 

As  to  the  Central  Pacific  Bailroad  Company,  the  action 
may  be  sustained  against  it  for  the  money  stated  in  the  brief 
of  the  Comptroller  to  be  owing  by  that  company,  if  it  has  not 
been  paid  or  applied ;  but  in  the  absence  of  evidence  that 
the  money  was  paid  to  any  others  than  agents  on  the  bonded 
lines  of  the  railroad  company,  no  sufficient  facts  are  set  forth 
to  justify  joint  action  against  the  railroad  and  telegraph  com- 
panies as  to  that  money. 

The  contract  between  the  Union  Pacific  Railroad  Company 
and  the  Western  Union  Telegraph  Company  is  of  a  different 
character.  It  provides  that  the  lines  of  the  railroad  company 
shall  form  a  part  of  the  general  system  of  the  Western  Union 
Telegraph  Company;  that  the  Government  messages  shall 
be  transmitted  at  rates  to  be  fixed  by  the  railroad  company 
on  the  railroad  company's  lines,  with  the  proviso  "  that  the 
local  receipts  of  the  railway  company  on  such  dispatches 
should  be  divided  between  the  parties  in  the  same  manner 
as  are  provided  in  the  tenth  clause  of  the  agreement."  The 
provisions  of  this  contract  for  a  division  of  the  profits  and 
expenses  impress  upon  it  the  characteristics  of  a  partnership. 
The  contract  further  declares  that  it  is  made  "  for  the  pur- 
pose of  providing  telegraphic  facilities  for  the  parties  hereto, 
and  for  maintaining  and  operating  the  lines  of  telegraph 
along  the  railway  company's  railroads  in  the  most  economicsd 
manner,  in  the  interest  of  both  parties,  and  for  the  purpose 
of  fulfilling  the  obligations  of  the  railway  company  to  the  Oov- 
ernment  of  the  United  States^  and  the  public^  in  respect  to  the 
telegraphic  service  required  by  the  act  of  Congress  of  July  1, 
1862,  and  the  amendments  thereto,^ 
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This  shows  that  at  the  making  of  the  agreement  the  par- 
ties to  it  had  in  view  the  act  of  1862,  and  the  obligation  that 
the  railroad  company  was  bound  to  apply  the  compensation 
for  Government  dispatches  as  provided  in  that  act.  The 
obligation  to  apply  is  substantially  an  assignment  in  ad- 
vance of  such  compensation  for  the  uses  provided  in  the  act, 
and  would  impress  upon  the  fund  the  character  of  a  trust. 
That  trust  was,  among  other  things,  for  the  payment  of  the 
interest  on  the  bonds.  That  interest  has  been  paid  by  the 
Government.  The  Government  has  a  right  to  follow  that 
fund  info  the  hands  of  any  one  who  has  received  it  with 
knowledge  of  the  trust  (104  U.  S.  E.,  supra).  For  this  fund, 
then,  the  United  States  can  sustain  an  action  against  the 
Union  Pacific  Railroad  Company,  if  it  has  not  been  paid  to  or 
retained  by  the  Government.  It  may  also  be  followed  into 
the  hands  of  the  Western  Union  Telegraph  Company  and 
the  railroad  company,  who,  by  their  joint  agents,  received  it. 

It  must  be  remembered  that  the  views  expressed  in  this 
opinion  are  based  upon  the  facts  stated  by  tde  Comptroller, 
between  whom  and  the  other  parties  in  interest  there  is  a 
disagreement  of  fact,  which  is  not  in  my  province  to  decide. 

The  papers  with  yours  transmitted  are  herewith  returned. 
Very  respectfully, 

A.  H.  GAELAND. 

The  Secretary  of  the  Treasury. 


PURCHASE  OF  LAND. 

The  appropriation  made  by  the  act  of  March  3,  1887,  chapter  362,  "  for 
the  erection  of  monuments  or  memorial  tablets  for  the  purpose  of  mark- 
ing the  position  of  each  of  the  commands  of  the  regular  army  engaged 
at  Gettysburg/'  is  not  applicable  to  the  purchase  of  land  for  the  sites 
of  such  monuments  or  tablets. 

Department  op  Justice, 

December  2, 1887. 

Sm:  With  your  letter  of  the  2l8t  of  November,  1887,  you 

transmitted  a  letter  received  by  you  from  Col.  John  M.  Wil- 

^8on  '<  relative  to  the  erection  of  monuments  or  tablets  to  mark 

the  position  of  commands  of  the  regular  army  engaged  at 
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Gettysburg,  for  which  purpose  $15,000  was  appropriated  by 
the  sundry  civil  bill  of  March  3,  1887,"  and  asking  my  opin- 
ion "  as  to  whether  land  for  the  sites  of  such  monuments  or 
tablets  can  legally  be  purchased  out  of  said  appropriation.'' 

Section  3736  of  the  Revised  Statutes  declares:  "No  land 
shall  be  purchased  on  account  of  the  United  States  except 
under  a  law  authorizing  such  purchase." 

When  the  actual  dominion  and  ownership  of  the  land  is 
the  direct  purpose  of  the  expenditure  of  the  money  of  the 
Government,  no  such  expenditure  can  be  made,  according  to 
the  language  of  the  section  quoted,  unless  under  a  law  au- 
thorizing the  purchase.  The  appropriation  referred  to  in 
your  letter  is  as  follows : 

*'  Monuments  or  tablets  at  Gettysburg :  For  the  erection  of 
monuments  or  memorial  tablets  for  the  purpose  of  marking 
the  position  of  each  of  the  commands  of  the  regular  army 
engaged  at  Gettysburg,  fifteen  thousand  dollars,  to  be  ex- 
pended under  the  direction  of  the  Secretary  of  War."  (24 
Stat.,  535.) 

The  appropriation  is  specifically  for  the  erection  of  monu- 
ments or  memorial  tablets.  There  is  no  express  authority  in 
the  law  to  purchase  land.  The  specific  language,  that  the 
money  is  for  the  erection  of  monuments  or  tablets,  applies  it 
to  that  use,  and  rebuts  the  implication  that  it  may  be  applied 
to  any  other  purpose.  The  appropriation  under  considera- 
tion is  found  in  the  sundry  civil  bill.  In  the  same  act,  ten 
different  appropriations  are  made  for  the  erection  of  struct- 
ures, and  a  much  larger  number  for  the  continuance  or  com- 
pletion of  buildings  already  commenced.  In  the  former, 
where  the  site  is  to  be  purchased  before  the  erection  can  be 
commenced,  the  appropriation  specifically  provides  for  the 
purchase  of  the  site.  When  the  legislature  thus,  in  the  same 
act,  makes  the  distinction  by  recognizing  that  the  appropria- 
tion for  an  erection  does  not,  by  implication,  embrace  the 
purchase  of  the  site,  it  would  be  an  unwarranted  construc- 
tion of  a  later  clause  in  the  same  act  to  imply  that  which  so 
much  care  had  been  taken  to  express  in  like  cases  in  previous 
clauses  of  the  same  enactment.  In  an  opinion  rendered  by 
Attorney-General  Mason  on  the  18th  of  September,  1846  (4 
Opin.,  533),  on  a  strictly  analogous  question,  the  conclusion 


TO   THE    SECRETARY   OF   STATE.  81 

Notary  Public. 


was  reached  that  an  appropriation  could  not  be  extended  for 
the  purchase  of  land  for  the  improvements  provided  for  in 
the  appropriation,  although  the  fact  appeared  from  the  esti- 
mates that  the  purchase  of  the  land  entered  into  and  formed 
a  part  of  the  estimate  on  which  the  appropriation  was  made, 
and  the  appropriation  was  for  the  full  amount  of  the  esti- 
mate. I  therefore  answer  the  question  submitted  by  you  in 
the  negative. 

Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  of  War. 


NOTARY  PUBLIC. 

a  notary  public  appointed  for  the  District  of  Columbia  has  no  power  to 
take  acknowledgments  of  deeds  in  foreign  countries  (where  he  may 
at  the  time  be)  for  property  situated  in  said  District. 

Department  of  Justice, 

December  3,  1887. 

Sir:  By  your  letter  of  November  26,  1887,  you  ask  my 
opinion  "As  to  whether  a  notary  public  appointed  by  the 
President  of  the  United  States  for  the  District  of  Columbia 
has  power,  under  the  acts  of  Congress  relative  to  his  office, 
to  take,  in  foreign  countries  where  he  may  at  the  time  be^ 
acknowledgments  of  deeds  for  property  in  the  District  of 
Columbia." 

By  the  act  of  Congress  of  the  7th  of  June,  1878  (Supp. 
Rev.  Stat.  337),  the  President  is  authorized  to  appoint  for 
the  District  of  Columbia  such  notaries  public,  residents  of 
the  District,  as  tbe  business  of  the  District  may  require.  The 
taking  of  acknowledgments  of  deeds  is  a  judicial  act.  The 
office  is  local.  When  the  officer  goes  to  a  foreign  country, 
being  outside  of  the  limits  for  which  he  is  appointed,  he  is  not 
there  a  notary  public,  but  a  private  citizen.  His  powers  are 
confined  to  the  locality  for  which  he  is  commissioned,  unless, 
by  exceptional  legislation,  his  official  functions  are  extended 
beyond  the  locality  for  which  he  is  appointed.  Section  442 
of  the  Revised  Statutes  relating  to  the  District  of  Columbia 
prescribes  a  form  for  certificates  of  acknowledgment  of  deeds 
274— VOL  XIX 6 
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for  lands  in  the  district.  That  certificate  requires  the  oflScer 
to  certify  that  he  is  an  officer  in  and  for  the  district  where 
the  venue  of  the  acknowledgment  is  laid,  and  that  the  person 
by  whom  the  deed  is  acknowledged  apjieared  before  him  in 
that  district  and  acknowledged  the  deed.  The  law  conclu- 
sively intends  that  the  officer  who  signs  the  certificate  shall 
only  certify  to  the  tnith.  If  a  notary  public  for  the  District 
of  Columbia,  at  any  place  outside*  the  District,  should  certify 
that  he  is  an  officer  in  and  for  that  place  his  certificate  would 
be  false.  The  notary,  therefore,  as  he  can  not  in  a  foreign 
country  truthfully  certify  according  to  the  statutory  form, 
can  not  there  take  an  acknowledgment.  The  notaries  public 
referred  to  in  section  444  of  the  Revised  Statutes  for  the 
District  of  Columbia,  before  whom  deeds  made  in  foreign 
countries  may  be  acknowledge.!,  are  foreign  notaries  for  the 
country  in  which  the  acknowledgment  is  taken.  This  is 
shown  by  the  fact  that  the  official  character  is  required  to 
be  certified  to,  in  conformity  to  section  443,  which  requires 
the  attestation  of  the  official  character  of  the  officer  who 
takes  the  acknowledgment,  anil  applies  only  to  such  officers 
as  may  be  foreign  to  the  District.  I  find  no  authority  given 
by  the  law  to  notaries  public  for  the  District  of  Columbia  to 
take  acknowledgments  in  foreign  countries  for  deeds  to  lands 
in  the  District.  I  therefore  answer  the  question  asked  by 
you  in  the  negative. 

Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  of  State. 


FORT  BROWN  MILITARY  RESERVATION. 

The  deed  of  conveyance  to.  the  United  States  fron*  James  Stillmaa  and 
Thomas  Carson,  administrator,  etc.,  dated  October  14,  1887,  which  is 
ofiered  for  the  acceptance  of  the  Government  (together  with  the  quit- 
claim deed  of  S.  Josephine  Allen,  dated  October  24,  1887,  the  quitclaim 
deed  of  Francis  J.  Hale  ti  a/.,  dated  November  15, 1887,  the  quitclaim 
deed  of  William  H.  Hale,  dated  December  3,  1887,  and  the  qaitolaim 
deed  of  Thomas  Curson,  dated  December  12,  1887,  mentioned  in  the 
opinion),  are  sufficient  to  pass  a  valid  title  to  the  tract  of  land  known 
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as  the  Fort  Brown  military  reseryation  in  Texas,  and  to  extinguish 
all  claims  for  the  use  and  oooapancy  of  said  reservation  by  the  United 

States. 

Department  of  Justice, 

December  22, 1887. 

Sir:  I  herewith  return  all  the  papers  which  were  trans- 
mitted to  me  by  yonr  Department  under  cover  of  letters 
<lated  the  Ist  and  4th  of  October,  1887,  relating  to  the  pro- 
posed transfer  to  the  United  States  of  title  to  the  tract  of 
land  (said  to  contain  about  358  acres)  known  as  the  Fort 
Brown  military  reservation,  situated  in  Cameron  County, 
Tex.  Accompanying  them  are  also  some  additional  papers, 
since  filed  in  this  Department,  which  relate  to  the  same 
matter. 

Among  the  papers  first  above  referred  to  is  a  deed  dated 
September  17,  1887,  executed  by  James  Stillman,  of  New 
York,  and  Thomas  Carson,  of  Brownsville,  Tex.,  administra- 
tor with  the  will  annexed  of  Maria  Josefa  Cavazos,  deceased, 
granting  to  the  United  States  the  whole  of  said  tract:  and 
in  one  of  the  aforesaid  letters  request  is  made  for  an  opinion 
'  as  to  whether  such  deed  is  sufficient  to  vest  the  title  to  the 
premises  in  the  United  States. 

I  had  occasion  to  consider  the  title  to  this  property  in  two 
opinions  heretofore  addressed  to  you  dated  respectively,  Jan- 
uary 16, 1886,  and  May  20, 1886.  The  result  there  arrived  at 
was,  that  a  part  of  the  premises  (which  is  used  for  a  national 
cemetery),  containing  about  25  acres,  already  belonged  to  the 
United  States,  the  same  having  been  acquired  by  condemna- 
tion proceedings  instituted  in  1872  under  the  act  of  Con- 
gress of  February  22,  1867,  chapter  61,  and  that  to  acquire 
a  valid  title  to  the  remainder  of  the  premises  by  voluntary 
transfer,  deeds  from  a  number  of  persons  mentioned,  includ- 
ing both  the  grantors  in  the  aforesaid  deed,  would  be  neces- 
sary, in  view  of  the  existence  of  adver^p  claims  of  ownership 
by  them  involving  disputed  questions  of  fact  which  could  not 
be  satisfactorily  determined  without  a  judicial  investiga- 
tion. 

Susequently  all  these  persons  became  parties  to  a  suit  in 
trespass  to  try  title,  etc.,  which  was  originally  instituted  in 
the  district  court  for  Cameron  County,  Tex.,  in  June,  1886, 
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by  the  heirs  of  Miguel  Salinas  against  William  L.  Kellogg, 
an  officer  of  the  army  then  on  duty  at  Fort  Brown  as  post 
commander,  and  which  was  afterwards,  on  application  of  the 
United  States  attorney  for  the  western  district  of  Texas 
(who  appeared  for  said  Kellogg,  under  instrnctions  from  this 
Department)  removed  into  the  United  States  circuit  court 
for  said  District,  where  such  of  the  persons  above  referred  to 
as  were  not  plaintiffs  were  brought  into  the  suit  as  defend- 
ants; and  a  trial  was  had  in  the  latter  court  in  July,  1887. 

The  record  of  the  proceedings  therein  shows  that  the  cause 
was  heard  upon  pleas  in  reconvention  filed  by  the  different 
defendants ;  that  the  jury  found  in  favor  of  two  of  the  latter^ 
namely,  the  said  James  Stillman  and  the  said  Thomas  Carson, 
administrator,  etc.,  of  Maria  Josefa  Gavazos,  deceased,  for  the 
property  claimed  by  their  pleas  in  reconvention,  in  the  pro- 
portion of  one  undivided  half  of  the  premises  to  each,  and 
that  the  court  thereupon  adjudged  that  they  recover  the 
premises  in  equal  moieties,  together  with  the  rents  and  dues 
for  the  past  use  and  occupation  thereof. 

It  is  understood  that  all  the  parties  to  the  suit  acquiesce  in 
this  judgment;  so  that  the  controversy  over  the  ownership 
of  the  premises  and  the  right  to  the  issues  and  profits  there- 
of, previously  existing  between  them,  may  now  be  regarded 
as  judicially  determined  in  favor  of  the  grantors  in  the  di»ed 
iu  question,  and  their  title  fully  established  as  against  the 
other  litigants. 

But  a  cloud  upon  this  title  recently  appeared,  which  was 
not  cleared  away  by  that  judgment,  it  being  a  claim  in  behalf 
of  persons  who  were  not  parties  to  said  suit.  In  the  latter 
part  of  June,  1886,  a  certified  copy  of  a  deed  fix)m  Rafael 
Garcia  Gavazos  and  Maria  Josefa  Gavazos,  his  wife,  to  Eben- 
ezer  Allen  and  William  G.  Hale,  dated  December  12, 1849, 
but  not  recorded  until  April  7,  1886,  was  transmitted  to  the 
Secretary  of  War,  whp  subsequently  sent  it  to  this  Depart- 
ment. By  this  deed  an  undivided  one-tenth  interest  in  cer- 
tain land,  including  the  premises  (to  all  of  which  the  said 
Maria  Josefa  Gavazos,  under  whom  the  said  Stillman  and 
Garson  afterwards  derived  their  title,  then  claimed  the  ex- 
clusive ownership)  is  granted  to  the  said  Allen  and  Hale. 

It  appears  that  both  the  grantees  are  dead,  and  that  the 
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entire  interest  of  Allen  in  the  premises  has  devolved,  by  test- 
amentary disposition,  upon  his  widow,  Mrs.  S.  Josephine 
Allen,  while  the  entire  interest  of  Hale  therein  has  passed, 
by  inheritance,  to  his  six  surviving  children,  viz,  William  H  , 
Francis  J.,  Susan  B.,  Louisa  H.,  Alice  S.,  and  Richard  K. 
Bale.  To  remove  the  cloud  above  adverted  to,  deeds  from 
Mrs.  Allen  and  the  Hale  heirs  have  been  obtained  as  follows : 

(1)  A  deed  from  S.  Josephine  Allen  by  her  attorney  in  fact, 
Thomas  Carson,  to  the  United  States,  dated  October  24, 1887, 
granting  the  premises,  and  releasing  and  discharging  the 
United  States  from  all  claims  and  demands  whatsoeverfor  or 
in  respect  of  the  use  and  occupancy  thereof.  (See  deed  ac- 
companied by  power  of  attorney  herewith  marked  A  and  B.) 

(2)  A  similar  deed  from  Francis  J.,  Susan  B.,  Louisa  H., 
Alice  S.,  and  Richard  K.  Hale,  to  the  United  States,  dated 
November  15, 1887.  (See  deed  herewith  marked  0.)  (3)  A  simi- 
lar deed  from  William  H.  Hale  to  Thomas  Carson  and  James 
Stillman,  dated  December  3, 1887.  (See  deed  herewith  marked 
D.)  This  instrument  was  recorded  in  Cameron  County,  Texas, 
December  6,  1887.  In  addition  to  these  deeds,  a  similar  one 
has  been  executed  by  Thomas  Carson  in  favor  of  the  United 
States,  dated  December  12,  1887  (see  deed  marked  E),  the 
object  of  which  is  to  convey  to  the  Government  such  interest 
in  the  premises  as  he  may  have  acquired  in  his  own  right 
under  the  said  deed  of  William  H.  Hale.  The  interest  which 
James  Stillman  may  have  acquired  under  tue  same  deed  will 
pass  on  delivery  of  the  deed  made  by  him  jointly  with  said 
Carson  as  administrator,  etc.  In  my  judgment,  the  deeds 
of  the  Hale  heirs,  together  with  that  of  Mrs.  Allen,  and  also 
the  deed  of  Carson,  mentioned  above,  are  sufficient  to  remove 
the  cloud  hereinbefore  referred  to. 

As  the  deed  of  James  Stillman  and  Thomas  Carson,  ad- 
ministrator, etc.,  dated  September  17,  1887,  which  accom- 
panied your  request  for  an  opinion,  only  purports  to  convey 
the  proi>erty  described  therein,  and  contains  no  release  of 
claims  for  use  and  occupation,  it  does  not  fully  meet  the  re- 
quirements of  the  act  of  March  3, 1885,  chap.  360,  in  regard 
to  such  claims. 

The  attention  of  the  grantors  being  called  to  this,  they 
have  executed  anew  deed,  dated  October  14, 1887,  conveying 
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the  same  property  (o  the  United  States  and  also  '^  releasing 
and  discharging  the  latter  from  all  claims  and  demands 
whatsoever  for  the  use  and  occupancy  thereof."  (See  deed 
herewith  marked  A  A.)  This  deed  is  offered  by  them  in  lien 
of  the  other.  I  may  here  add,  that  by  an  order  of  the  county 
court  of  Gameron  County,  made  at  its  August  term,  1885^ 
Thomas  Carson  as  administrator,  etc.,  was  authorized  for  and 
in  behalf  of  the  estate  of  said  Maria  Josefa  Cavazos,  deceased, 
to  unite  with  the  other  claimants  to  said  Fort  Brown  reser- 
vation in  a  sale  of  the  land,  embraced  in  said  Fort  Brown  res- 
ervation, to  the  United  States,  and  to  make,  execute,  and 
deliver  to  the  said  United  States  full  and  complete  acquit- 
tances, releases,  and  conveyances  of  all  and  singular,  the  right^ 
title,  and  estate  which  he,  the  said  Thomas  Carson,  now  has 
and  holds  as  administi'ator  of  the  estate  of  Maria  Josefa 
Cavazos,  deceased,  in  and  to  the  land  embraced  within  said 
Fort  Brown  reservation,  and  in  and  to  all  sums  of  money  due 
by  the  United  States  as  rents  for  the  use  and  occupancy 
of  the  same." 

Upon  the  whole,  I  am  of  the  opinion  that  the  aforesaid 
deed  of  James  Stillmau  and  Thomas  Carson,  administrator, 
etc.,  dated  October  14,  1887,  together  with  the  said  deeds  of 
Mrs.  Allen,  the  Hale  heirs,  and  Thomas  Carson,  dated  re- 
spectively October  24,  Nov  ember  15,  and  December  12, 1887,. 
is  sufficient  to  vest  in  the  United  States  a  good  and  valid 
title  to  the  tract  of  land  known  as  the  Fort  Brown  reserva- 
tion, in  Texas  (excluding,  of  course,  that  part  of  the  premises 
which  already  belongs  to  the  Government,  whereof  mention 
is  hereinbefore  made),  and  also  to  extinguish  all  claims  for 
the  use  and  occupancy  of  said  reservation  by  the  United 
States. 

This  opinion  assumes  that  the  premises  are  now  free  from 
tax  or  other  liens.  Should  the  proposed  transfer  take  place^ 
it  is  advised  that  proi>er  searches  therefor  be  made  before 
the  purchase  money  is  paid  over ;  the  above-mentioned  deeds 
and  power  of  attorney  (marked  A,  B,  C,  E,  and  A  A)  being 
in  the  mean  time  put  on  record. 

In  connection  with  the  abgve  matter  several  communica- 
tions were  received  from  you,  dated  October  15, 1887,  and 
November  3,  4,  5,  and  7, 1887,  inclosing  and  calling  my  atten- 
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tiou  to  a  number  of  letters  addressed  to  you  by  Mr.  Pedro  G. 
Cavazos,  also  a  copy  of  a  letter  addressed  to  you  by  the  Mex- 
ican minister,  and  a  letter  addressed  to  you  by  William 
Brady,  esq.,  of  New  York.  Upon  examination  of  these  letters, 
however,  I  do  not  find  that  they  in  any  manner  affect  the 
validity  of  the  title  to  the  property  proposed  to  be  conveyed. 

Mr.  Gavazos  was  a  party  defendant  in  said  suit,  and  put 
in  a  plea  in  reconvention,  claiming  title  to  an  undivided  one- 
half  of  the  premises,  etc.,  as  executor  and  trustee  under  the 
will  of  his  mother  Maria  Josefa  Gavazos,  deceased.  This 
claim  was  antagonized  by  the  claim  of  Thomas  Garson  as 
administrator,  with  the  will  annexed,  of  the  estate  of  the  said 
Maria  Josefa  Gavazos,  which  was  also  pleaded  in  reconven- 
tion. The  verdict  and  judgment  went  against  the  former, 
and  in  favor  of  the  latter  claimant.  The  only  interest  which 
Mr.  Gavazos  has  is  that  of  a  distributee,  in  common  with  the 
olher  heirs  of  said  Maria  Josefa  Gavazos,  of  the  proceeds 
arising  from  the  sale  of  the  land  and  of  the  receipts  for  use 
and  occupancy  thereof;  and  it  is  not  to  be  doubted  that  both 
his  and  their  rights  will  be  adequately  protected  by  the  local 
court  having  jurisdiction  of  the  administration  and  distribu- 
tion of  the  said  estate.  This  remark  is  applicable  to  the  let- 
ter of  the  Mexican  minister,  which  is  in  relation  to  the  inter- 
ests of  the  same  heirs.  The  letter  of  Mr.  Brady  relates  to  a 
claim  for  his  services  as  attorney  for  James  Stillman  and 
others,  owners  of  the  property  aforesaid,  and  does  not  con- 
cern the  title  tliereto.  A  notice  of  such  claim  was  also 
received  here  (which  I  transmit  herewith),  wherein  the  claim- 
ant asserts  a  lien  upon  the  fund  appropriated  for  the  pur- 
chase. There  is  no  foundation  for  the  lien  asserted,  nor  has 
the  claimant,  as  I  conceive,  any  equitable  interest  in  the 
fund  which  your  Department  is  bound  to  protect  in  the  dis- 
bursement thereof. 

Very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  War. 
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NORTHERN  PACIFIC  LAND  GRANT. 

The  joint  resolation  of  May  31,  1870  (IG  Stat.,  378),  added  a  second  in- 
demnity belt  to  the  land  f^^rant  made  to  the  Northern  Pacific  Railroad 
Company  by  the  act  of  Jaly  2, 1864,  chapter  217,  such  grant  thus  having 
two  indemnity  belts. 

Indemnity  selections  within  the  first  belt  (i.  e.,  that  originally  created  by 
the  act  of  1864)  are  not  restricted  to  the  limits  of  the  particular  State 
or  Territory  in  which  the  granted  lands  were  lost,  but  may  be  made 
outside  of  those  limits. 

Department  of  Justice, 

January  17, 1888. 
Sir  :  Your  predecessor,  by  his  letter  of  the  7th  of  Decem- 
ber, 1887,  asked  my  opiDion  on  the  following  points: 

(1)  ''  Did  the  joint  resolntiou  of  May  31, 1870,  create  a  sec- 
ond indemnity  belt  beyond  and  in  addition  to  the  indemnity 
belt  created  by  the  granting  act  of  1864  ! 

(2)  "  If  you  answer  the  first  proposition  in  the  affirmative, 
and  find  that  there  are  two  indemnity  belts,  can  selections  be 
made  within  the  first  belt  for  losses  outside  the  particular 
State  or  Territory  in  which  the  same  occurred  t" 

The  granting  act  referred  to  in  your  first  inquiry  was  passed 
on  the  2d  day  of  July,  1864  (13  Stats.,  305).  Its  thinl  section 
granted  to  the  N'orthern  Pacific  Kailroad  Company  "every 
alternate  section  of  public  land,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per 
mile,  on  each  side  of  said  railroad  line,  as  said  company  may 
adopt,  through  the  Territories  of  the  United  States,  and  ten 
alternate  sections  of  land  per  mile  on  each  side  of  said  rail- 
road whenever  it  passes  through  any  State,  and  whenever 
on  the  line  thereof  the  United  States  have  full  title,  not  re- 
served, sold,  granted,  or  otherwise  appropriated,  and  free 
from  preemption  or  other  claims  or  rights  at  the  time  the 
line  of  said  road  is  definitely  fixed  and  a  plat  thereof  filed 
in  the  office  of  the  Coramiasioner  of  the  General  Land  Office; 
and  whenever,  prior  to  said  time,  any  of  said  sections  or  parts 
of  sections  shall  have  been  granted,  sold,  reserved,  occupied 
by  homestead  settlers,  or  preempted,  or  otherwise  disposed 
of,  other  lands  shall  be  selected  by  said  company  in  lieu 
thereof,  under  the  directions  of  the  Secretary  of  the  Interior, 
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in  alternate  sections,  and  designated  by  odd  numbers,  not 
more  than  ten  miles  beyond  the  limits  of  said  alternate  sec- 
tions." 

This  section  thus  provided  for  a  limit  or  boundary  on  each 
side  of  the  road,  to  run  i^arallel  to  the  course  of  its  line,  along 
the  outside  lines  of  the  alternate  sections  granted,  and  another 
limit  or  boundary  10  miles  beyond  that,  to  which  last  limit 
the  compauy  was  granted  the  right  to  select  for  lands  lost  in 
the  first  in  cousequence  of  prior  rights  having  attached 
thereto.  These  limits  have  been  known  as  the  **  primary  " 
and  "  secondary,"  or  the  "  granted  "  and  "  indemnity  "  limits. 
Both  are  clearly  the  boundaries  of  rights  or  privileges  granted 
by  the  section.  On  the  6th  of  March,  1865,  the  president  of 
the  company  presented  a  map  of  the  general  route  of  the 
line  to  the  proper- oflBcers  of  the  Interior  Department,  and 
asked  a  withdrawal  from  sale  of  the  public  lands  along  its 
course.  This  map  was  adjudged  insufficient  and  withdrawal 
refused.  The  map  thus  filed  accomplished  no  good  pur- 
pose for  the  company,  but  aflForded  the  public  a  general 
knowledge  of  the  probable  location  of  the  prospective  road. 
The  knowledge  thus  furnished  inspired  activity  in  the  settle- 
ment, pre-emption,  and  purchase  of  lands  along  the  probable 
line  indicated  by  it.  The  nineteenth  section  of  the  act  de- 
clared the  act  should  be  null  and  void  unless  $2,000,000  of 
the  stock  of  the  company  should  be  taken  and  10  per  cent. 
thereof  paid  in  within  two  years.  Other  provisions  of  the  act 
showed  the  intent  of  Congress  to  impose  on  the  company  a 
speedy  completion  of  the  line.  Before  the  Slst  of  May,  1870, 
the  date  of  the  resolution  referred  to  in  your  inquiry,  little 
had  been  done  by  the  company  to  comply  with  that  intent. 
The  necessity  for  relief  from  the  effect  of  the  supiueness  of 
the  company,  and  its  inability  to  proceed  successfully  without 
additional  powers,  gave  rise  to  the  resolution  under  consid- 
eration, which  declares  (16  Stats.,  378) : 

"  That  the  Northern  Pacific  Railroad  Company  be,  and 
hereby  is,  authorized  •  •  •  to  locate  and  construct,  under 
the  provisions,  and  with  the  privileges,  grants,  and  duties 
provided  for  in  its  act  of  incorporation,  its  main  road  to  some 
point  on  Puget  Sound,  via  the  valley  of  the  Columbia 
Biver,    •    •    •    and  in  the  event  of  there  not  being  in  any 
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State  or  Territory,  in  which  said  main  line  or  branch  may 
be  located  at  the  time  of  the  final  location  t  hereof,  the  arywunt 
of  land  per  mile  granted  by  Congress  to  said  company  within 
the  limits  prescribed  by  its  charter,  then  said  company  shall  be 
entitled,  under  the  directions  of  the  Secretary  of  the  Interior, 
to  receive  so  many  sections  of  land  belonging  to  the  United 
States,  and  designated  by  odd  numbers,  in  such  State  or  Terri- 
toryy  within  ten  miles  on  each  side  of  said  road  beyond  the 
limits  prescribed  in  said  charter^  as  will  make  up  such  defi- 
ciency on  said  main  line  or  branch,  except  mineral  or  other 
lands,  as  excepted  in  the  charter  of  said  company  of  eighteen 
hundred  and  sixty-four,  to  the  amount  of  the  lands  that  have 
been  granted,  sold^  reserved,  occupied  by  homestead  settlers, 
preempted,  or  otherwise  disposed  of  subsequent  to  the 
passage  of  the  act  of  July  2,  eighteen  hundred  and  sixty- 
four.  " 

The  first  clause  in  the  resolution  quoted  expressly  declares 
the  company  is  authorized  to  construct  "  under  theprovisions 
and  with  the  privileges,  grants,  and  duties  provided  for  iu  its 
act  of  incorporation.  "  This  language  clearly  indicates  an 
intent  to  confirm  all  the  benefits,  privileges,  and  grants  em- 
braced in  the  original  act,  and  rebuts  any  interpretation  of 
the  resolution  which  woqld  diminish  or  curtail  them.  Amopg 
those  privileges  was  the  right  of  the  company  to  select  lieu 
lands  for  those  that  had  been  disposed  of  by  the  United 
States  at  any  time  prior  to  the  date  of  the  definite  location  of 
the  road.  If  this  indemnity  grant  be  construed  to  cover  the 
same  ground  embraced  in  the  original  indemnity  limit,  and  not 
extend  beyond  it,  it  would  deprive  the  company  of  the  lieu  lands 
for  any  lands  tbat  had  been  taken  up  by  settlers  or  purchasers 
before  the  passage  of  the  act  of  1864.  Congress  could  not 
have  intended  to  provide  for  indemnity  of  lands  lost  to  the 
company  after  the  passage  of  •  the  act  of  1864,  and  take  from 
it  all  indemnity  for  those  which  had  been  lost  before  that 
date,  in  an  enactment  whose  clear  purpose  was  to  increase 
the  inducements  to  build  the  road  by  strengthening  the  credit 
of  the  company.  The  probability  that  many  of  the  most  val- 
uable lands  which  the  company  would  have  received  had  the 
lands  been  withdrawn  on  the  6th  of  March,  1865,  within  the 
original  primary  and  secondary  limits,  had  been  appropriated 
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by  settlers  and  purchasers  between  the  passage  of  the  original 
act  and  the  resolatiou  of  the  3lst  of  March,  1870,  suggested 
the  necessity  that  an  additional  indemnity  limit  should  be 
established  for  lands  which  had  been  lost  between  those  dates. 
This  probable  necessity  was  provided  for  by  the  provision  in 
the  resolution  that — 

"In  the  event  of  there  not  being  in  any  State  or  Territory 
in  which  said  main  line  or  branch  may  be  located  at  the  time 
of  the  final  location  thereof  the  amount  of  lands  per  mile 
granted  by  Congress  to  said  company  within  the  limits  p^:e- 
scribed  by  its  charter,  then  the  said  company  shall  be  enti- 
tled, under  the  directions  of  the  Secretary  of  the  Interior,  to 
receive  so  many  sections  of  h\nd  belonging  to  the  United 
States,  and  designated  by  odd  numbers,  in  such  State  or  Ter- 
ritory, within  ten  miles  on  each  side  of  said  road,  beyond  the 
limits  prescribed  in  said  charter,  as  will  make  up  such  defi- 
c.ency." 

This  clause  seems  to  be  suflBciently  clear  to  be  its  own  in- 
terpreter. "  Beyond  the  limits  prescribed  in  said  charter'^ 
certainly  means  outside  of  the  limits.  It  does  not  declare  it 
is  to  be  outside  of  the  granted  or  primary  limits  only,  but 
beyond  the  limits,  without  restriction  to  either  primary  or 
secondary.  Interpretation  does  not  authorize  the  interpohi- 
tion  of  the  words  "  primary"  or  "  granted  "  into  the  statute. 
To  add  the  words  **  granted  ^  or  "  primary  "  after  the  word 
"limits"  would  diminish  the  right  of  indemnity  by  exclud- 
ing the  company  from  indemnity  for  such  lauds  as  prior  to 
the  passage  of  the  original  act  had  been  disposed  of  by  the 
Government,  and  would  restrict  the  right  of  selection  for 
lands  lost  to  the  particular  State  or  Territory  in  which  the 
lands  lost  were  located.  The  company  would  thus  be  deprived 
of  a  part  of  the  "  privileges  and  grants  provided  for  in  its 
jK5t  of  incorporation."  That  the  resolution  should  not  be  thus 
restricted  is  corroborated  by  the  uniform  interpretation  of 
both  the  Land  Bureau  and  the  Department  of  the  Interior 
in  their  administration  of  it.  Commissioner  Drummond,  on 
the  26th  of  December,  1871,  issued  orders  to  the  registers  and 
receivers  along  the  line  of  the  road  as  follows : 
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"Department  of  the  Interior, 

^<  General  Land  Office, 
"  Washington^  D.  C,  December  26, 1871. 
"  Gentlemen  :  Eeferring  to  my  letter  to  you  of  the  15th 
of  September,  1870,  and  map  of  designated  line  and  20-mile 
limit  of  the  land  grant  to  the  Northern  Pacific  Railroad  Com- 
pany and  directing  a  withdrawal  of  lands  therefor,  I  now 
inclose  yon  a  map  showing  the  line  of  the  road  as  constructed, 
together  with  the  definite  20mile  limits  of  the  grant  and  the 
additional  10-mile  indemnity  limits  as  granted  under  the 
original  act  of  July  2,  1864,  and  also  the  additional  10  inile 
indemnity  limit  granted  by  the  joint  resolution  May  31,  1870. 
These  limits  are  respectively  designated  as  the  20,  30,  and  40 
mile  limits.  I  have  also  designated  the  limits  fixed  in  my 
letter  of  the  15th  of  September,  1870 ;  and  you  are  now  di- 
rected to  withhold  from  sale  or  location,  pre-emption  or 
homestead  entry,  all  the  odd-numbered  sections  within  the 
limits  designated  on  the  map  herewith  and  not  heretofore 
withdrawn.  •  •  * 
'^  Eespectfully  submitted. 

"WILLIS  DBDMMOND, 

"  Co^nmissionerP 
Register  and  Eeceiver, 

Alexandria^  Minn  : 

On  the  31st  of  July,  1885,  Commissioner  Sparks,  in  the 
case  of  the  United  States  v.  Ouiiford  Miller  (3  Brainerd's 
Precedents,  214)  referring  to  this  resolution,  together  with 
the  indemnity  provisions  of  the  original  act,  uses  the  follow- 
ing language: 

"The  indemnity  provision  is  as  follows: 

'^And  whenever  prior  to  said  time  any  of  said  sections  or 
parts  of  sections  shall  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  or  pre-empted,  or  otherwise 
disposed  of,  other  lands  shall  be  selected  by  such  company 
in  lieu  thereof,  under  the  directions  of  the  Secretary  of  the 
Interior,  in  alternate  sections,  and  designated  by  odd  num- 
bers, not  more  than  ten  miles  beyond  the  limits  of  said  alter- 
nate sections. 

"The  act  of  May  31,  1870  (16  Stat.,  276),  extended  these 
limits  farther,  in  the  event  that  deficiencies  could  not  be  sup- 
plied within  the  first  10  miles  within  the  granted  limits." 


TO   THE   SECRETARY   OF   THE   INTERIOR.  93 


Northern  Pftciflc  Land  Grant. 


The  interpretation  thus  illustrated  has  been  the  rule  of 
administration  both  in  the  Land  Bureau  and  in  the  Interior 
Department  without  exception  ever  since  the  passage  of  the 
resolution  of  1870.  Many  property  rights  must  doubtless 
have  vested  upon  the  construction  adopted.  Contemporane- 
ous and  uniform  interpretation  is  entitled  to  weight  in  the 
construction  of  the  law,  and  in  case  of  doubt  ought  to  turn 
the  scale.  {Brown  v.  United  States,  113  U.  S.,  570).  As, 
therefore,  the  circumstances  surrounding  the  passage  of  the 
resolution  of  1870,  the  language  of  the  resolution  itself, 
and  the  contemporaneous  and  uniform  interpretation  adopted 
by  the  Land  Bureau  and  Interior  Department  all  concur  in 
the  conclusion  that  the  resolution  of  1870  '<  creates  a  second 
indemnity  belt  beyond  and  in  addition  to  the  indemnity  belt 
created  by  the  granting  act  of  1864,''  your  first  inquiry  is 
answered  in  the  affirmative. 

In  reply  to  your  second  inquiry,  the  first  section  of  the  act 
of  the  2d  of  July,  1864  (13  Stat.,  366),  declares  : 

^'And  said  corporation  is  hereby  authorized  and  empow- 
ered to  lay  out,  locate,  construct,  furnish,  maintain,  and  en- 
joy a  continuous  railroad  and  telegraph  line^  with  the  appur- 
tenances, namely,  beginning  at  a  point  on  Lake  Superior,  in 
the  State  of  Minnesota  or  Wisconsin,  thence  westerly  by 
the  most  eligible  railroad  route,  as  shall  be  determined  by 
said  company,  within  the  territory  of  the  United  States  on 
a  line  north  of  the  torty-fifth  degree  of  latitude,  to  some  point 
on  Puget's  Sound," 

By  this  a  ox)ntinuous  line  is  provided  for.  No  State  or 
Territory  is  even  named  in  it,  except  as  the  starting  point 
and  terminus  of  that  line.  State  and  Territorial  lines  are  not 
mentioned  nor  in  any  way  recognized  as  constituting  divis- 
ions which  break  the  continuity.  On  this  unbroken  line 
alternate  sections  are  granted  to  the  amount  of  ten  per  mile 
on  each  side  within  the  States  and  twenty  within  the  Terri- 
tories. Whenever  lands  shall  have  been  lost  to  the  company 
from  the  amount  granted  within  the  primary  limits  by  pre- 
vious settlement  or  purchase  the  act  declares : 

*'  Other  lands  shall  be  selected  by  said  company  in  lieu 
thereof,  under  the  directions  of  the  Secretary  of  the  Interior, 
in  alternate  sections,  and  designated  by  odd  numbers,  not 
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more  than  ten  miles  beyond  the  limits  of  said  alternate  sec- 
tions."   (13  Stats.,  368.) 

This  claase  as  a  whole  provides  for  an  indemnity  for  lands 
lost  out  of  the  amount  granted.  The  conditions  of  this  in- 
demnity, set  forth  in  detail,  under  which  the  right  or  privi- 
lege of  selection  vests  in  the  company,  are:  lands  shall  have 
been  lost  out  of  the  amount  granted ;  selections  must  be 
made  by  the  company  of  other  lands  in  lieu  of  them ;  those 
selections  must  be  made  under  the  directions  of  the  Secretary 
of  the  Interior ;  selections  shall  only  be  of  alternate  odd-num 
be  red  sections,  and  they  must  not  be  more  than  10  miles  be- 
yond the  limits  of  the  granted  sections.  These  are  all  the 
limitations  or  conditions  provided  for  by  the  act  of  1864,  sub- 
ject to  which  the  right  to  select  is  granted.  Interpretation 
will  not  warrant  the  adding  of  another  limitation  that  the  lieu 
lauds  must  be  selected  iii  the  same  State  or  Territory  in  which 
the  lands  were  lost.  To  annex  such  an  additional  limitation 
to  the  words  of  the  grant  would  be  legislation  and  not  con- 
struction. In  the  resolution  of  the  31st  of  May,  1870  (16 
Stat,  379),  in  which  Oongress  intended  to  limit  the  selection 
of  the  lieu  lands  to  the  same  State  or  Territory  in  which  the' 
lands  were  lost,  the  language  used  to  so  limit  the  grant  is : 

"Then  said  company  shall  be  entitled,  under  the  direc- 
tions of  the  Secretary  of  the  Interior,  to  receive  so  many  sec- 
tions of  land  belonging  to  the  United  States,  and  designated 
by  odd  numbers,  in  siich  State  or  Territory^  within  ten  miles 
on  each  side  of  said  road,  beyond  the  limits  prescribed  in 
said  charter." 

The  language,  "  in  such  State  or  Territory,"  or  some  equiv- 
alent language,  would  doubtless  have  been  found  in  the 
original  act  of  1864,  had  it  been  the  intent  of  Congress  to 
limit  the  selection  to  the  State  or  Territory  in  which  the 
lands  were  lost.  In  the  absence  of  any  such  words,  I  do  not 
feel  authorized  to  interpolate  them  as  an  additional  limita- 
tion to  the  law  as  enacted.  , 

I  therefore  answer  your  second  inquiry  also  in  the  aflBrma- 

tive. 

I  am,  yours,  respectfully, 

A.  H.  GARLAND. 
The  Seobetaey  of  the  Interior. 
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PURCHASE  OF  INDIAN  SUPPLIES. 

The  third  section  of  the  aotof  March  2, 1887,  chap.  320,  permits  purchases 
not  exceeding  $3,000  in  amount  to  be  made  in  open  market  without 
advertisement,  in  the  discretion  of  the  Secretary  of  the  Interior,  as 
often  as  a  ''case  of  exigency '^  exists,  so  that  the  gross  purchases 
keep  within  the  sum  appropriated. 

Department  of  Justice, 

January  27,   .888. 

Sir:  Tonr  iDquiry  of  the  19tb  instaDt  is  whether  the 
Aggregate  expenditure  from  the  appropriation  for  Indian 
supplies  (sec.  3,  24  Stat.,  46  >)  is  limited  to  a  sum  not  ex- 
ceed! np:  $3,000  for  tbe  annual  total  expenditures,  or  for  a 
single  expenditure  at  any  one  time,  in  cases  of  exigency. 

Section  three  authorizes  purchases  out  of  the  appropria- 
tion for  Indian  supplies  in  an  aggregate  of  $500  in  value  at 
any  one  time;  and  when  cases  of  exigency  exist  purchases 
may  be  made  in  tbe  discretion  of  the  Secretary  of  tbe  In- 
terior in  open  market  in  amount  not  exceeding  $3,000; 
the  latter  purchases,  in  sums  not  exceeding  $3,000,  are  re- 
stricted by  official  record  of  facts  constituting  tbe  exigen- 
cies and  by  a  report  tbereof  to  Congress. 

The  prevailing  words  of  the  section  are :  "  That  no  pur- 
chase of  supplies  for  which  appropriations  are  herein  made, 
exceeding  in  tbe  aggregate  five  hundred  dollars  in  value  at 
any  one  time,  shall  be  made  without  first  giving  at  least 
three  weeks'  public  notice  by  advertisement,  except  in  cases 
of  exigency,  when,  in  the  discretion  of  the  Secretary  of  the 
Interior,  who  shall  make  official  record  of  tbe  facts  consti- 
tuting tbe  exigency  and  shall  report  the  same  to  Congress 
at  its  next  session,  be  may  direct  that  purchases  may  be 
made  in  open  market  in  amount  not  exceeding  three  thou- 
sand dollars.     •    •    • 

The  above  interpretation  assumes  that  section  3  does  not 
appropriate  money,  but  is  a  proviso  explaining  how  tbe 
appropriation  may  be  used.  Under  tbia  rule  of  interpreta- 
tion tbe  whole  section  must  be  read  together,  and  tbe  parts 
must  interpret  each  other,  so  that  the  intention  of  tbe  legis- 
lature may  be  ascertained. 
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Iq  the  first  part  there  is  a  prohibition,  in  the  second  part 
an  exception.  Both  deal  with  one  subject  matter ;  the  pro- 
hibition, with  sams  over  $500;  the  exception,  with  sams 
under  $3,000.  The  phrase  "  at  any  one  time  "  in  the  former 
has  a  continuing  and  pertinent  force  in  the  latter  clause ; 
a  conclusion  that  is  strengthened  by  the  words  **  except  in 
cases  of  exigency,"  which  imply  a  plurality  of  exigencies, 
when  purchases  under  $3,000  may  be  made.  Construed 
together,  then,  the  exception  permits  us  many  purchases  of 
$3,000  as  the  prohibition  permits  of  $500,  so  that  the  gro8& 
purchases  keep  within  the  sum  appropriated. 
Very  respectfully, 

A.  H.  GARLAND. 

The  Seceetaby  op  the  Interior. 


CONGRESSIONAL  LIBRARY  BUILDING. 

The  words  *'  proper  advortisements,^'  as  used  in  the  act  of  April  15, 1886, 
chap.  50,  mean  advertisements  for  proposals  in  such  cases  as  the  gen- 
eral provisions  of  law  concerning  public  contracts  require. 

The  Commission  created  by  that  act  may,  in  the  construction  of  the  Con- 
gressional Library  Building,  contract  for  personal  services  without 
previous  advertisement;  and  within  that  description  of  services  come 
those  rendered  by  mechanics  and  laborers  who  may  be  employed  to 
place  the  stone  properly  in  the  wall  directly  nnder  the  control  and 
supervision  of  the  Commission,  its  architect,  or  superintendent  of  con- 
str  action. 

Department  of  Justice, 

February  21, 1888. 

Sir:  In  your  letter  to  me  of  the  17th  inst.,  at  tbe  request 
of  the  Commission  created  by  the  act  of  April  15,  1886,  en- 
titled "An  act  authorizing  tbe  construction  of  a  building  for 
the  accommodation  of  the  Congressional  Library,"  you  in- 
quire : 

"Whether,  under  said  act  or  other  existing  statutes,  the 
Commission  is  authorized  to  contract,  after  proper  advertise- 
ment and  the  reception  of  bids,  for  the  necessary  stone,  ce- 
ment, lime,  sand,  and  other  materials  required  for  the  con- 
struction of  the  foundation  walls  of  the  Library  Building,  and 
then  to  employ  the  necessary  mechanics,  by  the  day,  to  place 
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the  stone  properly  in  the  wall,  directly  under  the  control  antl 
supervision  of  the  Commission,  its  architect,  or  su[>erintend- 
ent  of  construction,  or  whether  it  is  oblig^atory  upon  the 
Commission  to  contract  for  such  labor  only  after  advertise- 
ment and  reception  of  bid^*,  either  in  connection  with  the 
furnishing  of  materials  or  separately." 

Having  carefully  considered  this  inquiry,  I  have  now  the 
honor  to  submit  the  following  in  reply : 

The  act  of  1886,  mentioned  above,  authorizes  the  said 
Commission  to  make  contracts  for  the  construction  of  the 
Library  Building  "after  proper  advortisements  and  the  recep- 
tion of  bids."  The  words  "  proper  advertisements,"  as  there 
used,  I  think,  mean  nothing  more  than  advertisements  for 
proposals  in  such  cases,  as  the  general  provisions  of  law  con- 
cerning 'puhiie  contracts  require.  To  ascertain,  then,  wherein 
it  is  or  is  not  incumbent  upon  the  Commission  to  advertise 
for  proposals  previous  to  making  contracts,  recourse  must  be 
had  to  these  provisions,  which  are  contained  in  section 
3709,  Revised  Statutes.  See  also  in  connection  therewith 
section  238  of  the  Revision  relating  to  the  District  of  Co- 
lumbia. 

By  the  former  section  all  "contracts  for  supplies  or  services 
in  any  of  the  departments  of  the  Government,  except  for  per- 
sonal services,  shall  be  made  by  advertising  a  suflBcient  time 
previously  for  proposals  respecting  the  same,"  etc.,  while  by 
the  latter  section  "all  contracts  for  buildings  and  other  pub- 
lic works  of  the  United  States  in  the  District  of  Columbia 
shall  be  advertised  at  least  sixty  days  before  letting." 

It  will  be  observed  that  section  3709  expressly  excepts 
contracts  for  "personal  services"  from  the  requirement  of 
previous  advertisement  for  proposals.  Section  2.{8  prescribes 
the  duration  of  the  advertisement,  where  the  proposed  con- 
tract relates  to  public  buildings  or  works  in  the  District  of 
Columbia,  but  does  not  otherwise  modify  section  3709. 

The  conclusion  reached  is  that  the  Commission  may,  in 
the  construction  of  the  Library  Building,  contract  for  "  per- 
sonal services  "  without  previous  advertisement.  And  within 
that  description  of  services  would  obviously  come  those  ren- 
dered by  mechanics  and  laborers  who  may  be  employed  by 
the  Commission  "to  place  the  stone  properly  in'tbe  wall 
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directly  under  the  control  and  supervision  of  the  Commis- 
sion, its  architect,  or  superintendent  of  construction." 
I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 
Hon.  Wm.  F.  Vilas, 

Secretary  of  the  Interior j  and  Cliairman  of  the 

Commission  for  the  Construction  of  the  Con- 
gressional Library  Building. 


TAX  ON  NOTES  USED  FOR  CIRCULATION. 

The  tickets  issaud  by  certain  ice  compaDies  (copies  of  T7hich  are  given  in 
the  opiDion)  are  not  ''  notes"  within  the  meaning  of  that  term  as  used 
in  section  19  of  the  act  of  February  8,  1875,  chapter  36,  and  therefore 
are  not  subject  to  the  10  per  centum  tax  imposed  by  that  section. 

Where  a  com)Mny  or  corporation  made  and  paid  out  its  own  notes  in  the 
ordinary  course  of  it.i  business,  not  intending  them  to  be  used  for  cir- 
culation as  money  or  currency,  their  use  as  such  by  other  persons  after 
they  were  paid  out,  without  approval  by  the  maker  of  such  use,  would 
not  subject  the  maker  to  the  tax. 

No  tax,  as  such,  is  imposed  ou  those  notes  which  are  prohibited  by  sec* 
tion  3583,  Revised  Statutes.  The  violation  of  this  section  is  vindi- 
cated by  fine  or  imprisonment,  or  both. 

Department  of  Justice, 

February  23,  1888. 

Sir  :  By  your  letter  of  the  28th  of  January,  1888,  after  re- 
ferring to  ice  tickets  issued  by  a  number  of  ice  companies 
upon  the  Hudson  River,  and  submitting  three  specimen 
copies,  you  inquire, 

First,  **Are  these  so-called  ice-tickets,  or  any  of  them,  and 
if  only  some  of  them  which,  notes  within  the  meaning,  pur- 
pose, and  intent  of  that  word  a«  employed  in  section  19  of  the 
act  of  February  8,  1875  (18  Stat,  311)  ?" 

Second,  "  Is  a  company  or  corporation  relieved  from  tax 
on  the  amount  of  its  own  notes  used  for  circulation  by  others, 
and  paid  out  by  it,  provided  it  itself  did  not  intend  them  for 
circulation  and  does  not  use  them  for  circulation,  except  in  so 
far  as  it  is  done  by  paying  them  out  ? " 

Third,  *'  Is  the  Government  precluded  from  collecting  from 
a  corporation  a  tax  ou  the  corporation's  own  notes  used  for 
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circulation  ami  paid  out  by  it  by  tbe  fact  tbat  the  notes  fall 
witbiu  tbe  prohibition  of  section  3583  of  the  Revised  Statutes 
of  tbe  United  States  ¥  " 

Fourth,  <^Are  these  issues,  or  any  of  them,  and  if  so  what 
ones,  taxable  under  said  section  19  of  the  act  of  February  8 1" 

The  three  copies  of  ice  tickets  submitted  are  as  follows : 

J0II7  Island. 

Good  for  12}  cents. 

Knickerbocker  Ice  Company. 

Robert  Maclay,  Prest. 

Consumers'  Ice  Company. 

S1.50. 

R.  French,  Prest. 

New  Jersey  Ice  Company. 

West  Camp. 

Good  for  SI. 75. 

No.  474.    Henry  L.  Newkirk,  Treas. 

(Indorsed  on  back) :  "E.  A.  Stevens." 

The  law  imposing  the  tax  is  tbe  nineteenth  section  of  the 
act  of  the  8th  of  February,  1875  (18  Stat,  311),  which  pro- 
vides : 

"  That  every  person,  firm,  association,  other  than  national 
bank  associations,  and  every  corporation,  State  bank,  or 
State  banking  association,  shall  pay  a  tax  of  ten  per  centum 
on  the  amount  of  their  own  notes  used  for  circulation  and 
paid  out  by  them." 

This  section  imposes  a  tax  on  notes.  It  is,  therefore,  indis- 
l>ensable  that  the  instrument  taxed  should  be  a  note.  The 
statute  does  not  include  every  note  given  by  a  debtor  to  his 
creditor.  In  the  case  of  Hollister  v.  Mercantile  Association 
(111  U.  S.  R.,  65)  the  notes  taxable  under  the  statutes  are 
limited  to  negotiable  promissory  notes,  in  the  following  lan- 
guage: 

"  From  this  review  of  the  legislation  on  the  general  sub- 
ject, and  the  apparently  studied  use  by  Congress  of  words  of 
appropriate  signification  whenever  it  was  intended  to  cover 
anything  else  than  promissory  notes  in  the  commercial  sense 
of  that  t^erm,  we  are  led  to  the  conclusion  that  only  such 
notes  as  are  in  law  negotiable,  so  as  to  carry  title  in  their 
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circulatiou  from  haud  to  hand,  are  the  subjects  of  taxation 
under  the  statute." 

Neither  are  all  negotiable  promissory  notes  taxable  under 
the  statute.  One  of  the  chief  purposes  of  the  tax  is  to  re- 
strain or  repress  the  issuing  of  such  notes  as  are  intended  to 
be  subjected  to  the  tax.  Congress  did  not  intend  to  clog  the 
business  of  the  country  by  repressing  the  giving  of  negotiable 
promissory  notes,  nor  impose  an  additional  indebtedness  of 
10  per  cent,  upon  a  debtor  who,  in  the  ordinary  course  of 
business,  gives  his  creditor  a  promissory  note  for  the  amount 
he  owes.  The  additional  limitation  of  tUe  taxable  notes  is 
found  by  considering  the  words  of  the  enactment  in  connec- 
tion with  other  existing  legislation  on  the  same  subject^ 
which  may  be  found  in  sections  3583,  5182,  3408,  3412,  and 
3413  of  the  Eevised  Statutes.  The  words  used,  *^for  circula- 
tion  and  paid  out  by  them,"  as  found  ifi  the  enactment,  when 
construed  in  connection  with  like  language  and  intent  shown 
in  other  parts  of  the  same  system,  establishes  another  limi- 
tation upon  the  taxable  notes.  The  making  and  paying  out 
of  the  note  are  the  acts  of  the  maker.  The  character  of  the 
note  must  be  impressed  upon  it  by  him  in  those  acts.  If  the 
maker,  in  the  ordinary  conduct  of  a  lawful  business  (other 
than  that  of  banking),  for  the  purpose  of  that  business  gives 
his  negotiable  promissory  note  without  intent  that  it  shall  be 
used  as  currency  in  competition  with  the  national  currency, 
such  a  note  would  not  be  taxable.  If  the  maker  did  not 
intend  the  note  to  be  used  as  a  substitute  for  money,  the 
fact  that  others,  without  consulting  him,  so  used  it,  should 
not  subject  him  to  the  tax;  nor  will  the  fact  that  those  into 
whose  hands  the  paper  may  come  may  assign  or  transfer  it 
render  him  liable  to  a  tax  for  which  he  would  not  have  been 
liable  when  it  left  his  hands  in  the  ordinary  course  of  a  legiti- 
mate business.  The  subject  matter  of  taxation,  therefore, 
intended  by  the  act  is  negotiable  promissory  notes  paid  out 
with  the  intent  at  the  time  of  their  ivssue  that  they  shall  be 
used  as  a  currency  or  circulating  medium. 

In  your  letter  you  state  you  inclose  "a  sample  of  the 
tickets  issued  by  each  of  five  companies."  I  find  but  the 
three  samples  above  set  forth  among  the  inclosures. 

In  reply  to  your  first  and  fourth  inquiries :  None  of  those 
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tickets  are  notes  within  the  meaning,  purpcort,  and  intent  of 
that  word  as  employed  in  section  nineteen  oftthe  act  of  Feb- 
ruary 8, 1875.  '''•'. 

In  reply  to  your  second  inquiry:  If  the  compQ^ny  or  cor- 
poration made  and  paid  out  its  own  notes  in  ^flie  ordinary 
course  of  its  business,  and  did  not  intend  them  to'  b^  used 
for  circulation  as  money  or  currency,  their  use  as*  «o^h  by 
other  persons  after  they  were  paid  out,  without  the  apj^^ical 
by  the  corporation  of  such  use,  would  not  subject  the  ma^e; 
to  the  tax,  aiid  the  mere  fact  that  the  maker  paid  the  tickets 
when  presented  would  not  be  such  an  approval  as  would  im-. 
pose  the  liability. 

In  reply  to  your  third  inquiry:  Section  3583  of  the  Revised 
Statutes  absolutely  prohibits  the  issuiug  of  noces,  intended 
for  circulation  as  currency,  of  less  denomination  than  $1. 
The  violation  of  this  section  is  vindicated  by  fine  or  imprison- 
ment, or  both.  It  is  not  to  be  presumed  Congress  contem- 
plated a  general  disregard  of  its  own  (nactment,  and  imposed 
a  tax,  as  such,  for  acts  prohibited  by  it.  This  principle  is 
recognized  in  thecase  ofMcLain  v.  The  United  Slates (6  PetevSj 
427).  •  An  examination  of  tlie  existing  statutes  does  not  show 
that  Congress  intended  to  imi)Ose  a  tax  on  that  which  by  law 
was  forbidden,  and  as  to  such  notes  as  are  prohibited  by 
section  3583  no  tax  as  such  is  imposed. 

I  herewith  return  the  inclosures,  as  requested. 
Very  respectfully, 

A.  H.  GARLAiTD. 

The  Secretary  of  the  Treasury. 


ATTACHMENT  OF  IMPORTED  MERCHANDISE. 

Imported  merchnDdisey  while  in  the  custody  of  the  customs  officers,  is 
not  subject  to  attachment  at  the  suit  of  private  parties ;  and  those 
officers  should  pay  no  attention  to  process  of  that  kind  against  such 
merchandise  when  served  on  them. 

Department  op  Justice, 

February  2i,  18H8. 
Sir  :  I  received  your  letter  of  the  9th  of  February,  1888, 
inclosing  copies  of  three  monitions  issued  from  the  district 
court  of  the  United  States  for  the  southern  district  of  New 
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York,  and  served>jb(S^  the  marshal  on  tho  collector  of  cus- 
toms of  the  port'9f  New  York.  You  ask,  *^  Whether  or  not 
customs  officeH]6hould  pay  any  attention  to  these  pretended 
attach men/d*Qlr  imported  merchandise  in  the  custody  of  the 
United^fltatfes." 

The  mcmitions  command  the  marshal  <'  to  attach  the  said 
meriShaftdise,  and  detain  the  same  in  his  custody  until  the 
fufCHftJf  order  of  the  court  respecting  the  same."  The  cus- 
iotfjfl  laws  command  the  officers  of  the  customs  to  take  pos- 

';.si^siou  of  merchandise  imported  by  virtue  of  the  laws  of  the 
*JCnited  States,  and  retain  the  goods  in  accordance  with  law 

'  until  tho  duties  (if  subject  to  duty)  shall  be  paid.  The  lien 
of  the  United  States,  and  the  right  to  the  possession  of  the 
goods  for  its  enforcement,  have  precedence  over  every  other 
lien  and  right.  When  the  collector  of  customs,  in  the  dis- 
charge of  his  official  duty  in  obedience  to  law,  t^ikes  posses- 
sion of  merchandise,  his  possession  is  the  possession  of  the 
United  States.  Until  the  right  of  the  United  States  to  the 
possesbion  shall  have  terminated,  the  marshal  can  not  law- 
fully seize  the  goods,  or  interfere  with  the  possession  of  the 
officers  of  the  customs.  The  collector  can  not  recognize  or 
hold  a  concurrent  possession  with  the  marshal.  The  law  is 
declared  as  follows  in  the  case  of  Harris  v,  Dennie  (3  Peters, 
304): 

**  From  the  moment  of  their  arrival  in  port  the  goods  are, 
in  legal  contemplation,  in  the  custody  of  the  United  States ; 
and  every  proceeding  which  interferes  with  or  restricts  or 
controls  that  custody  is  a  virtual  violation  of  the  provisions 
of  the  act.  Now,  an  attachment  of  such  goods  by  a  State 
officer  presupposes  a  right  to  take  possession  and  custody 
of  those  goods  and  to  make  such  possession  and  custody  ex- 
clusive. If  the  officer  attaches  upon  mesne  process,  he  has 
a  right  to  hold  possession  to  answer  the  exigency  of  that 
process;  if  he  attaches  on  execution,  he  is  bound  to  sell,  or 
may  sell,  within  a  limited  period,  and  thus  virtually  displace 
the  custody  of  the  United  States.  The  act  of  Congress  re- 
cognizes no  such  authority  and  admits  of  no  such  exercise 
of  right." 
This  statement  of  the  principle  is  quoted  with  approval 
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and  enlarged  upon  in  the  case  of  Taylor  v.  Carryl  (20  How., 
596). 

The  law  does  not  contemplate  that  the  ofiQcers  of  the  cus- 
toms shall  be  involved  in  the  litigation  of  private  persons 
with  reference  to  their  debts  against,  or  their  rights  in,  mer- 
chandise imported ;  nor  can  they  be  required  to  hold  the 
goods  after  the  right  of  the  United  States  shall  have  been 
discharged.  In  a  single  instance,  section  2981  of  the  Re- 
vised Statutes  permits  the  chief  officer  of  customs  to  retain 
the  goods  for  a  purpose  other  than  the  enforcement  of  the 
public  right.  This  exception  in  favor  of  private  parties 
goes  far  by  implication  to  forbid  him  to  retain  the  import 
for  any  other  i>urpose,  not  public,  beyond  the  one  excepted. 

Four  inquiry  is  therefore  answered  in  the  negative. 
I  am  yours,  respectfully, 

A.  H.  GARLAND. 

The  Secbetaby  of  the  Treasury. 


IRON-BAR  ENDS. 

Adviud  that  iron-bar  ends,  coDsistiogof  the  crop  ends,  from  1  to  4  iDchcs 
loDg,  cut  off  from  SwediHh  bar-irou  in  the  process  of  mauufacturiug  the 
bars,  have  not  been  "  in  actual  use^'  so  as  to  justify  their  classification 
as  scrap-iron  under  Schedule  '*C  '^  of  the  act  of  March  3, 1863,  chapter 
121. 

Department  op  Justice, 

February  24, 1888. 

Sir:  Your  letter  of  the  31st  of  January,  1888,  submits  for 
my  opinion  whether  certain  charcoal  iron-bar  ends,  consist- 
ing of  the  crop  ends  from  1  to  4  inches  long,  cut  off  from 
Swedish  bar-iron  in  the  process  of  mawufacturing  the  bars, 
**  have  been  in  actual  use"  so  as  to  justify  their  classification 
as  scrap-iron  under  Schedule  0  of  the  tariff  act  of  1883. 

That  which  is  a  part  of  the  process  in  the  manufacture  of 
an  article  is  not  an  actual  use  of  the  article.  The  cutting  off 
of  the  bar  ends  under  the  facts  stated  in  your  letter  is  apart 
of  the  process  of  manufacturing  the  bar-iron.  They  have  not, 
therefore,  been  in  actual  use,  as  contemplated,  to  entitle  them 
to  be  classified  as  scrap-iron  uuder  the  definition  of  scrap-iron 
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contained  in  tlie  statute,  \rhieh  is  that  ^<  nothing  shall  be 
deemed  Kcrapiron  or  scrap-steel  except  waste  or  refase  iron 
or  Rteel  that  has  been  in  actual  wte  and  is  fit  only  to  be  re-man- 
ufactured." 

This  view  is  not  inconsistentwith  the  ruling  of  the  Supreme 
Court  in  the  case  of  Schleninger  v.  Beard  (120  U.  S.  R.,  267). 
In  that  case  the  cuttings  and  clippings  were  waste,  cut  off 
rods  and  plates  which  were  used  for  the  making  of  boilers 
and  the  erection  of  bridges.  The  clippings  were  cut  so  as  to 
fit  the  rods  and  plates  for  that  particular  use.  The  court 
ruled  that  "  The  plates,  rods,  and  beams  were  made  to  be 
used  in  a  particular  way.  They  have  been  so  used,  and  these 
cuttings  and  clippings  are  the  waste  of  that  use.  Conse- 
quently they  are,  in  our  opinion,  wrought  scrap  iron,  and  duti- 
able as  such." 

The  bar-iron  referred  to  in  yours  is  not  of  any  particular 
use,  but  for  the  general  market.  No  parts  of  the  process  of 
manufacture  of  it  can  be  properly  called  "  an  actual  use;" 
therefore  the  ends  described  in  j'ours,  cut  oflf  in  the  process 
of  mauufacuire,  should  not  be  classified  as  scrap-iron. 

Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  of  the  Treasury. 


CLASSIFICATION  OF  CARRIAGE-ROBES. 

Jdnsed  that  if  certain  lap-robes  or  carriage-robeSi  Bometimee  called 
railway  or  traveling  rugs,  were  commercially  known  at  the  time  of 
the  passage  of  the  act  of  March  3, 1883,  chapter  121,  as  matft  or  rngs, 
they  should  be  classlHed  under  a  certain  clause  of  Schedule  K  of  that 
act,  providing  for  •*Caq)et8aud  carpetings  of  wool,  etc.,  and  mats, 
rugs,*'  ^tc. ;  but  that  if  not  so  known,  nor  by  nny  other  designation 
provide<l  for,  they  should  be  classified  according  to  the  component 
material.  ^ 

Department  of  Justice, 

February  25,  1888. 
Sir:  I  received  j'our  letter  of  the  17th  of  February,  1888, 
"  relative  to  the  classificatiou  under  the  tariff  laws  of  certain 
lap-robes  and  carriage  robes,  which  are  sometimes  called  rail- 
way or  traveling  rugs,"  also  a  ^^  copy  of  a  decision  rendered 
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by  the  Secretary  of  the  Treasury  on  the  18th  of  January, 
1870  (S»,  543),  on  certain  railway  rugs,  which  are  believed  to 
be  the  same  class  of  articles." 

You  state  the  importers  claim  the  merchandise  should  be 
classified  under  the  clause  of  Schedule  K  of  the  act  of  1883 
(22  Stat.,  610),  which  provides : 

"  Carpets  and  carpetings  of  wool,  flax,  or  cotton,  or  parts 
of  either  or  other  material,  not  otherwise  herein  specified, 
forty  per  centum  ad  valorem;  and  mats,  rugs,  screens, 
covers,  hassocks,  bedsides,  and  other  portions  of  carpets 
or  carpetings  shall  be  subjected  to  the  same  rate  of  duty 
herein  imposed  on  carpets  or  carpeting  of  like  description ; 
and  the  duty  on  all  other  mats,  not  exclusively  of  vegetable 
material,  screens,  hassocks,  and  rugs,  shall  be  forty  per 
centum  ad  valorem." 

Ton  ask  for  "  an  expression  of  my  opinion  under  section  2 
of  the  act  of  March  3,  1875,  as  to  whether  the  decision  (S., 
543)  referred  to  should  be  modified  to  accord  with  the  claim 
of  the  importers."  To  answer  the  question  unqualifiedly 
would  involve  the  decision  of  a  question  of  fact  which  is  not 
within  my  province;  but  if  it  be  assumed  the  goods  were 
known  commercially  at  the  time  of  the  passage  of  the  act  of 
1883  as  mats  or  rugs,  they  should  be  classified  under  the 
clause  quoted  in  accordance  with  the  views  of  the  importer, 
because  in  that  event  they  are  specially  provided  for.  If 
they  were  not  known  at  the  time  of  the  passage  of  tlie  act 
referred  to  in  trade  and  commerce  as  mats  or  rugs,  nor  by 
any  other  commercial  designation  provided  for,  they  should 
be  classified  according  to  the  component  material.  The  de- 
cision (Synopsis,  No.  543)  referred  to  should  be  modified  to 
correspond  with  these  views. 
I  am  yours,  respectfully, 

A.  H.  GARLAND. 

The   SBCBteTARY  OF  THE  TREASURY. 
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-  COURT  MARTXAL— PARDON. 

An  officer  who  is  authorized  to  order  a  general  oourt-martial  has  no 
power  under  the  112th  article  of  war  to  pardon  or  mitigate  the  panish- 
ment  adjudged  by  it  after  confirmation  by  him  of  the  sentence. 

Department  of  Justice^ 

February  27, 1888. 

Sir  :  The  papers  transmitted  with  your  letter  of  the  24th 
of  February,  1888,  call  Cor  an  interpretation  of  the  oue<hun- 
dredth  and  twelfth  article  of  war  (Rev.  Stat.,  sec.  1342),  which 
provides : 

"Every  officer  who  is  authorized  to  order  a  general  court- 
martial  shall  have  power  to  pardon  or  mitigate  any  punish- 
ment adjudged  by  it,  except  the  punishment  of  death  or  of 
dismissal  of  an  officer.  Every  officer  commanding  a  regiment 
or  garrison  in  which  a  regimental  or  garrison  court-martial 
shall  be  held  shall  have  power  to  pardon  or  mitigate  any 
punishment  which  such  court  may  adjudge." 

The  question  presented  is  whether  an  officer  authorized  to 
order  a  general  court-martial,  after  the  final  approval  by  him 
of  the  punishment  adjudged  by  the  court,  has  power  to  par- 
don the  oflfender. 

The  second  section  of  Article  II  of  the  Constitution  of  the 
United  States  provides: 

"  The  President  ♦  ♦  ♦  shall  have  power  to  grant  re- 
prieves and  pardons  for  offenses  against  the  United  States, 
except  in  cases  of  impeachment." 

This  grant  of  power  to  pardon  offenses  against  the  United 
States  to  the  President  alone  forbids  the  exercise  of  it  by 
any  one  else.  The  crimes  or  misdemeanors  forbidden  by  the 
Articles  of  War  are  offenses  against  the  United  States.  The 
Constitution,  therefore,  forbids  any  one  but  the  President  lo 
pardon  those  who  commit  such  offenses.  If  the  power  to 
pardon  provided  for  in  article  112  is  an  absolute  grant  of 
power  to  pardon  an  offense  against  the  United  States,  vested 
in  an  officer  authorized  to  order  a  general  court-martial,  the 
enactment  as  to  such  power  is  void.  But  it  is  to  be  pre- 
sumed Congress  passed  the  law  in  subservience  to  and  not 
in  violation  of  the  Constitution.    If,  then,  the  enactment  is 
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fairly  capable  of  a  construction  that  will  render  it  consistent 
with  the  Gonstitution,  that  construction  should  be  adopted 
as  ezpressinpf  the  intent  of  the  legislative  power.  To  dis- 
cover that  intent,  the  context  and  subject-matter  may  be 
resorted  to. 

Article  109  provides:  "All  sentences  of  a  court-martial 
may  be  confirmed  and  carried  into  execution  by  the  officer 
ordering  the  court." 

This  establishes  that  the  action  is  not  final  until  the  officer 
ordering  the  court  shall  confirm  it.  His  confirmation  is  the 
judgment  of  the  law.  That  confirmation  is  an  act  distinct 
from  the  action  or  judgment  of  the  court,  and  is  the  action 
of  the  officer  ordering  the  court  after  t<  shall  have  exhausted 
its  jurisdiction  over  the  alleged  offense.  Article  112  clearly 
recognizes -the  distinction  between  the  final  judgment  of  the 
law  as  pronounced  by  the  officer  who  ordered  the  court  and 
that  of  the  court-martial  submitted  to  him  for  judgment. 
The  verdict  of  a  jury  bears  a  close  analogy  to 'the  judg- 
ment of  a  court-martial.'  The  sentence  pronounced  on  that 
verdict  by  the  court  bears  a  like  analogy  to  the  confirmation 
of  the  officer  who  ordered  the  court. 

The  language  of  article  112  is: 

*'  Every  officer  who  is  authorized  to  order  a  general  court- 
martial  shall  have  power  to  pardon  or  mitigate  any  punish- 
ment adjudged  by  it." 

The  pronoun  "  it"  refers  to  *'  general  court-martial "  as  its 
antecedent.  It  is  only  the  judgment  of  a  court-martial  that 
the  officer  may  pardon  or  mitigate.  The  enactment  does  not 
give  him  power  to  pardon  or  mitigate  the  punishment  of  au 
offense  finally  adjudged  and  confirmed  by  himself.  Had 
Congress  so  intended,  it  had  the  free  use  of  the  whole 
English  language  to  so  say.  To  express  such  an  intent,  it 
would  have  added  after  the  word  ''  it "  the  words  "  or  him^^^ 
so  that  the  enactment  would  have  read  <<any  punishment 
adjudged  by  it  or  UimP  A  fair  interpretation  of  the  act  does 
not  require  the  addition  of  these  words.  For  a  construction 
of  the.article  which  shall  give  the  officer  any  other  power 
over  the  punishment,  except  the  power  to  pardon  or  mitigate 
the  punishment  adjudged  and  reported  to  him  by  the  courts 
adds  to  the  power  granted  by  the  statute.    Before  he  shall 
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have  confirmed  the  action  of  the  court  article  112  permits 
him  to  mitigate  the  pnnishment  or  remit  it ;  bat  after  the 
final  judgment  of  confirmation — which  is  the  judgment  of 
the  law — shall  have  conclusively  established  the  offense  and 
the  guilt  of  the  offender,  the  law  gives  him  power  neither  to 
mitigate  nor  remit.  It  is  only  the  punishment,  by  the 
language  of  the  article,  and  not  the  offense,  that  he  may 
mitigate  or  remit.  Until  the  final  judgment  the  charge 
against  the  alleged  offender  is  not  conclusively  or  legally  es- 
tablished as  an  offense,  and  until  so  established  Congress 
intended  to  authorize  the  officer  to  suspend  further  prosecution 
of  the  alleged  crime.  But  when  the  law  has  finally  pro- 
nounced its  judgment,  it  could  not  and  did  not  intend  to 
grant  the  power  to  pardon  the  offense  against  the  United 
States. 

Any  other  interpretation  of  the  article  would  be  a  dis- 
regard of  the  constitutional  limitation  of  the  pardoning 
power,  which  is  vested  in  the  President  alone.  After  the 
final  sentence  of  the  law  is  pronounced  by  the  superior  officer, 
the  charge  has  passed  conclusively  into  an  offense  beyond 
dispute,  for,  as  is  ruled  in  the  case  of  Ex  parte  Reed  (100  U. 
S.  R.,  13),  Keyes  v.  United  States  (109  U.  S.  R.,  336),  and 
H  Opin.,  19,  the  judgment  of  a  court-martial  is  conclusive  in 
its  effect  as  to  the  truth  of  the  charge,  and  as  a  judicial  de- 
cree is  a  bar  to  further  proceeding. 

It  is  declared  in  Branson  v.  Schulten  (104  U.  S.  R.,  416) :  -"It 
is  a  ruleequally  well  established  thatafterthe  term  has  ended 
all  final  judgments  and  decrees  of  the  court  pass  beyond  its 
control,  unless  steps  be  taken  during  that  term,  by  motion  or 
otherwise,  to  set  aside,  modify,  or  correct  them ;  and  if  errors 
exist,  they  can  only  be  corrected  by  such  proceeding  by  a 
writ  of  error  or  appeal  as  may  be  allowed  in  a  court  which,  by 
law,  can  review  the  decision.  So  strongly  has  this  principle 
been'upheld  by  this  court,  that  whiierealizing  that  there  is  no 
court  which  can  reviewitsdecisions,  it  has  invariably  refused 
all  applications  for  rehearing  made  after  the  adjournment  of 
the  court  for  the  term  at  which  the  judgment  was  rendered ; 
and  this  is  placed  upon  the  ground  that  the  case  has  passed 
beyond  the  control  of  the  court." 


TO   THE   SECRETARY   OP   WAR.  109 

Laws  of  the  ChoetAw  Na(1oi. 

Tiie  coDseqaeDces  that  might  follow  any  other  interpreta- 
tion would  be  obnoxioas  to  the  constitutional  principle  that 
forbids  any  person  to  be  twice  put  in  jeopardy  for  the  same 
offense;  for  the  power  of  the  officer  to  pardon  is  limited  b> 
the  statute  to  the  pardon  of  the  punishment.  After  such 
a  pardon  the  offense  would  still  remain  unpardoned  against 
the  offender.  If  the  power  of  the  officer  to  pardon  existed 
at  any  time  after  the  final  judgment,  and  should  beexercisi^l 
after  the  offender  had  paid  a  large  part  of  the  penalty  of  tlie 
law,  he  might  be  again  prosecuted,  convicted,  and  twice  pun- 
ished for  the  same  offense.  Such  a  consequence  was  not  in- 
tended. 

The  latter  part  of  the  opinion  of  Attorney-General  Brews- 
ter, rendered  February  11, 1884,  which  seems  to  be  incon- 
sistent herewith,  does  not  appear  to  have  been  essential  to 
the  determination  of  thequestion  submitted  to  him,  and  there- 
fore may  not  have  been  maturely  considered,  nor  intended 
as  an  authoritative  answer  to  the  question  now  under  consid- 
eration. 

In  reply  to  your  inquiry,  therefore,  after  the  final  approval 
by  the  officer  ordering  the  court-martial,  he  has  no  power  to 
pardon  the  offense  or  mitigate  the  punishment  under  article 
112. 

I  am  yours,  respectfully, 


A.  H,  GARLAND. 


The  Secretary  op  War. 


LAWS  OF  THE  CHOCTAW  NATION. 

The  seventh  sectioD  of  the  Choctaw  intermarriage  act  of  November  9, 
1^5,  is  not  inconsistent  with  the  Constitution,  laws,  or  treaties  of  the 
United  States. 

That  section  is  valid  and  binding  on  all  citizens  of  the  Choctaw  Nation, 
bat  affects  only  their  rights  acquired  under  said  act. 

The  fact  that  a  white  luaii  was  divorced  from  his  Indian  wife,  upon  her 
petition,  is  evidence  tliat  he  parterl  from  her  without  just  provocation, 
ftnd  brings  the  case  within  the  provision  of  the  Choctaw  act  of  October, 
1840,  declaring  that  any  white  man  jiarting  from  his  wife  without  Just 
provocation  shall  be  deprived  of  citizenship. 
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Department  op  Justice, 

March  1, 1888. 
Sir  :  Your  letter  of  the  27th  of  January,  1888,  submits  for 
my  consideratiou  the  following  questions : 

(1 )  '^  Does  the  seventh  section  of  the  Choctaw  intermarriage 
act,  approved  November  9,  1875,  conflict  with  the  Constitu- 
tion, laws,  or  treaties  of  the  United  States  f  and,  if  not, 

(2)  '<  Is  said  section  valid  and  binding  as  to  persons  who  be- 
came citizens  by  intermarriage  contracted  before  the  9th  of 
November,  1875,  and  who  married  aliens  subsequent  to  said 
datef 

(3)  ^^  Does  the  fact  that  the  claimant  was  divorced  from  his 
wife,  upon  her  petition,  bring  him  within  the  provision  of 
the  act  of  October,  1810  (Choctaw),  that  any  white  man  part- 
ing from  his  wife  without  just  provocation  shall  be  deprived 
of  citizenship!" 

The  seventh  section  of  the  Choctaw  intermarriage  act 
referred  to  provides : 

<<  Be  it  further  enacted^  That  should  any  man  or  woman,  a 
citizen  of  the  United  States  or  of  any  foreign  country,  become 
a  citizen  of  the  Choctaw  Nation  by  intermarriage,  and  he  or 
she  be  left  a  widow  or  widower,  he  or  she  shall  continue  to 
enjoy  the  riglits  of  citizenship,  unless  he  or  she  shall  marry 
a  white  man  or  woman,  or  person,  as  the  case  may  be,  having 
no  rights  of  Choctaw  citizenship  by  blood ;  in  that  case  all 
his  or  her  rights  acquired  under  the  provisions  of  this  act 
shall  cease." 

The  Choctaw  Indians,  having  kept  up  their  tribal  organiza- 
tion, are  a  dependent  domestic  nation  within  the  boundaries 
of  the  United  States.  Without  naturalization,  they  are  not 
•citizens  of  the  United  States  within  the  meaning  of  the  four 
teenth  amendment  to  the  Constitution  (Elk  v.  Wilkins^  112 
U.  S.  R.,  103.)  By  the  fourth  article  of  the  treaty  between 
the  Choctaws  and  the  United  States  of  the  27th  of  Septem- 
ber, 1830  (7  Stat.,  333),  it  is  stipulated  : 

''  The  Government  and  people  of  the  United  States  are 
hereby  obliged  to  secure  to  the  said  Choctaw  Nation  of  red 
people  the  jurisdiction  and  government  of  all  the  persons 
and  property  that  may  be  within  their  limits,  west    •    •    •  • 
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but  the  United  States  shall  forever  secure  said  Choctaw 
Nation  from  and  against  all  laws,  except  such  as  from  time 
to  time  shall  be  enacted  in  their  own  national  councils,  not 
inconsistent  with  the  Constitution,  treaties,  and  laws  of  the 
United  States." 

The  seventh  section  of  the  treaty  of  the  22d  of  June,  1855 
(11  Stat.,  G12),  stipulates : 

^'  So  far  as  may  be  compatible  with  the  Constitution  of  the 
United  States  and  the  laws  made  in  pursuance  thereof,  regu- 
lating trade  and  intercourse  with  the  Indian  tribes,  the  Choc- 
taws  and  Chickasaws  shall  be  secured  in  the  unrestiicted 
right  of  self-government  and  full  jurisdiction  over  persons 
and  property  within  their  respective  limits ;  •  ♦  •  and 
all  persons,  not  being  citizens  or  members  of  either  tribe, 
found  within  their  limits  shall  be  considered  intruders,  and 
be  removed  from  and  kept  out  of  the  same  by  the  United 
States  agent." 

These  treaty  stipulations  reserved  to  the  Choctaws  full 
legislative  powers,  only  limited  by  the  Constitution,  the 
laws,  and  treaties  of  the  United  States.  Section  1839  of  the 
Revised  States  excludes  regularly  organized  tribes  of  Indians 
from  the  effect  of  legislation  by  Congress  with  reference  to 
the  Territories.  I  am  not  aware  of  any  statute  of  the  United 
States  inconsistent  with  the  section  referred  to  in  your  letter, 
nor  has  any  been  brought  to  my  notice  by  those  denying  the 
validity  of  it.  Article  26  ofthe  treaty  ofthe  28th  of  April, 
18G6  (14  Stat.,  777),  is  claimed  to  deprive  the  Choctaw  Nation 
of  the  power  to  make  the  enactment  referred  to.  That  article 
stipulates : 

"  The  right  here  given  to  Choctaws  and  Chickasaws  re- 
spectively shall  extend  to  all  persons  who  have  become  citi- 
zens by  adoption  or  marriage  with  said  nations  or  who  may 
hereafter  become  such." 

The  right  referred  to  in  this  article  is  the  right  to  make 
selections  of  land  in  severalty,  as  set  forth  in  detail  in  the 
treaty  from  article  11  to  article  25  inclusive.  Article  10  of 
the  same  treaty  expressly  reaffirms  the  treaties  previously 
existing,  except  as  nioditied  by  the  treaty  of  1866.  Article 
26,  above  quoted,  establishes  no  rule  as  to  who  are  or  who  in 
the  future  shall  become  Choctaw  citizens,  nor  does  it  define 
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or  prescribe  what  shall  cousstitute  the  rights  of  Choctaw 
citizens  beyond  the  one  referred  to  in  it.  Article  38  of  the 
same  treaty  is  relied  upon  as  restrictive  of  the  powers  of  the 
Choctaws  to  legislate  with  reference  to  the  granting  or  with- 
holding of  citizenship  to  whites.    This  article  stipulates: 

''Every  white  person  who,  having  married  a  Choctaw  or 
Chickasaw,  resides  in  the  said  Choctaw  or  Chickasaw  Nation, 
or  who  has  been  adopted  by  the  legislative  authorities,  is  to 
be  deemed  a  member  of  said  nation,  and  shall  be  subject  to 
the  laws  of  the  Choctaw  and  Chickasaw  Nations  according  to 
his  domicile,  and  to  prosecution  and  trial  before  their  tri* 
bunals,  and  to  punishment  according  to  their  laws,  in  all 
respects  as  though  he  was  a  native  Choctaw. or  Chickasaw.'* 

The  language  of  the  treaty  is  in  the  past.  It  ig  not  restrict- 
ive of  future  action  by  the  nations,  but  rather  enlarges  or  con- 
firms the  previous  legislative  power.  It  applies  to  and  pro- 
vides for  those  who  at  the  time  of  the  making  of  the  treatj/ 
were  citizens  by  adoption  or  intermarriage.  It  does  not  en- 
large the  rights  of  such  (citizens,  nor  relieve  them  from  any 
conditions  subj  ct  to  which  they  held  and  enjoyed  the  right 
of  citizenship.  It  declares  they  shall  be  subject  to  the  laws 
of  the  Choctaws  according  to  their  domicile.  If  they  held 
citizenship  subject  to  any  condition  or  limitation  at  the  time 
the  treaty  was  made,  the  condition  or  limitation  was  a  part 
of  the  law  subject  to  which  they  held  their  citizenship,  and 
such  law  was  obligatory  after  the  treaty  as  it  was  before. 
Therefore,  so  far  as  these  treaty  provisions  are  concerned, 
the  Choctaw  Nation  is  left  free  in  tln^  future  to  enact  laws 
with  reference  to  what  shall  be  the  qualifications  of  citizen- 
ship and  what  shall  be  the  privileges  accorded  to  citizens  by 
adoption  or  intermarriage. 

The  section  of  the  Constitution  of  the  United  States  with 
which  the  seventh  section  of  the  law  under  consideration  is 
claimed  to  be  inconsistent  is  the  first  section  of  the  four- 
teenth article  of  amendments,  which  declares: 

"All  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States,  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  nor  shall  any 
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State  deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

The  case  oi  Elk  v.  Wilkins^  above  cited,  rules  that  Indians 
during  the  continuance  of  their  tribal  organization,  without 
naturalization,  are  not  citizens  of  the  United  States.  The 
last  clause  of  this  section  of  the  Constitution,  even  if  incon- 
sistent with  the  law  under  consideration  (which  is  not  con- 
ceded), is  a  limitation  on  the  powers  of  the  States ;  and,  how- 
ever just  in  the  abstract,  does  not  by  its  terms  apply  to  the 
Ohoctaw  Indians,  w  ho  are  not  organized  as  a  Stat4*,  but  exist 
as  a  dependent  domestic  nation.  The  section  referred  to  in 
your  first  inquiry  is  prospective,  and  is  answered  in  the 
negative. 

In  reply  to  your  second  inquiry:  The  seventh  section  re- 
ferred to  applies  only  to  rights  acquired  under  the  act  of 
the  9th  of  November,  1875.  It  does  not  divest  any  rights 
unless  the  act  of  1876  conferred  additional  rights  on  wid- 
ows or  widowers  which  they  had  not  possessed  before  the 
passage  of  the  act.  If  any  additional  right  is  conferred  by 
the  act,  the  person  who  acquired  it,  under  the  provisions  of 
the  law,  would  not  be  entitled  to  the  additional  right,  un- 
less he  or  she  conformed  to  the  condition  thereof,  subject 
to  which  it  was  granted.  The  act  or  law  therefore  is  valid 
and  binding  on  all  the  citizens  of  the  Choctaw  Nation,  but 
only  affects  the  rights  which  were  acquired  under  the  act 
of  1875. 

Your  third  question  refers  to  the  Choctaw  act  of  October, 
1840.  That  act  provides  for  marriages  between  white  men 
ai»d  Ohoctaw  women,  and  declares  that  a  white  man  who 
was  married  according  to  the  provisions  of  the  act  should 
*'  be  entitled  and  admitted  to  the  privilege  of  citizenship,'' 
and  concludes: 

"Any  white  man  parting  from  his  wife  without  just 
provocation  shall  forfeit  and  pay  over  to  his  wife  such  sum 
or  sums  as  may  be  adjudged  by  the  district  court  for  said 
breach  of  the  marriage  contract  and  be  deprived  of  citi- 
zenship." 

The  fact  of  a  husband  parting  from  his  wife  without  just 
provocation,  when  legally  determined,  is  followed  by  the 
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deprival  of  citizeuship;    bat  that  fact  must  be  judicially 
established  in  accordance  with  the  laws  of  the  natiou. 

The  proceeding  in  which  the  question  propounded  arises, 
as  shown  by  the  papers  transmitted,  was  originated  by  a 
claimant  who  presented  his  petition  to  the  Choctaw  na- 
tional council  to  establish  his  right  to  citizenship  by  intermar- 
riage. The  jurisdiction  of  the  council  to  pass  upon  the 
facts  necessary  to  determine  the  question  is  granted  by 
an  act  of  the  Choctaw  council  approved  October  21,  1882. 
The  judgment  of  that  council  is  in  this  case  brought  before 
you  on  appeal.  The  question  you  ask  is  one  of  evidence. 
The  fact  set  forth  is,  that  the  claimant  was  divorced 
from  his  wife  upon  her  petition.  The  question  of  fact  to 
be  determined  is,  does  the  record  in  that  case  establish  the 
fact  that  the  white  man,  from  whom  the  divorce  was  ob- 
tained by  his  wife,  parted  from  his  wife  without  just  provo- 
cation ?  The  general  rule  of  evidence  (though  subject  to 
numerous  exceptions)  is,  that  a  record  is  only  evidence  be- 
tween the  parties  to  that  record.  In  this  case  the  wife  is 
not  a  party  j  yet,  as  an  exception  to  the  general  rule,  the 
judgment  or  decree  is  evidence  as  to  the  status  of  the  par- 
ties as  husband  and  wife,  that  they  are  separated,  and 
that  the  provocation  which  justified  the  separation  was 
given  by  the  husband  (1  Greenleaf  on  Evidence,  sec.  526  j 
Burlen  v.  Shannon^  3  Gray,  387).  The  record  in  the  divorce 
case  is  not  before  me.  Whether  it  shall  be  conclusive  as 
evidence  or  not  must  be  determined  from  the  record.  If 
the  proceedings  in  the  divorce  are  regular,  the  allegations 
sufficient,  and  the  decree  final,  the  granting  of  the  divorce 
to  the  wife  establishes  that  she  had  just  cause  for  separa- 
tion from  her  husband.  It  also  establishes  that  he  had  iio 
just  or  sufficient  defense  to  the  cause  she  alleged.  The 
separation  on  his  part,  therefore,  is  established  by  the  de- 
cree to  have  been  without  just  cause,  and  that  he  parted 
from  her  without  just  provocation. 

Subject  to  these  conditions,  your  third  question,  as  a  ques- 
tion of  evidence,  is  answered  in  the  affirmative. 
I  am  yours,  respectfully, 

A.  H.  GARLAND. 
The  Seosetaky  of  the  Intebiob. 
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MEMBERSHIP  OF  INDIAN  TRIBE. 

CJaee  of  two  brothers,  W.  C.  Lykins  and  E.  W.  W.  Lykins,  clftiming  to 
be  members  of  the  confederated  tribes  of  the  Kaskaskias,  Peorias, 
Weasy  and  Piankeshaws,  considered. 

Department  of  Justice, 

March  2, 1888. 

Sir  :  In  replying  to  your  communication  of  February  17, 
1888,  containing  certain  questions  upon  which  an  opinion  is 
asked,  I  beg  to  say  that  I  have  made  the  basis  of  the  follow- 
ing opinion  the  statement  of  facts  contained  in  the  com  muni- 
<;ation  of  the  Commissioner  of  Indian  Affairs  of  February  15, 
1888,  to  which  you  refer  me ;  but  the  other  papers  trans- 
mitted it  has  not  been  necessary  to  examine,  as  I  have  no 
power  to  find  facts  in  any  case  in  which  my  opinion  is  re- 
quested, but  must  confine  myself  to  the  facts  appearing  in 
^sounection  with  the  request. 

Two  brothers,  W.  G.  Lykins  and  E.  W.  W.  Lykins,  claim  to 
1)6  members  of  the  confederated  tribes  of  the  Kaskaskias, 
Peorias,  Weas,  and  Piankeshaws.  That  their  father,  David 
Lykins,  who  also  went  under  the  Indian  name  of  Ma-cha-ko- 
meah,  was  a  member  of  the  tribe  is  established  by  the 
unquestioned  facts  that  he  was  one  of  the  commissioners 
who  negotiated  and  executed  the  treaty  of  May  30, 1864 
(10  Stat.,  1082),  by  which  the  confederation  of  tribes  was 
aflected,  and  is  named  in  the  schedule  accompanying  the 
treaty,  and  containing  the  names  of  "  persons  or  families 
composing  the  united  tribe  of  Weas,  Piankeshaws,  Peorias, 
and  Kaskaskias." 

David  Lykins  is  dead,  and  his  two  sons  claim  through  him 
the  right  of  membership  in  the  confederated  tribe. 

Further  than  the  recital  of  a  public  act  by  the  chiefs  of 
the  Peoria,  Kaskaskia,  Wea,  and  Piankeshaw  Indians,  being 
a  formal  assent  of  these  chiefs  to  a  sale  of  80  acres  of  land 
by  the  Lykins  brothers  as  sole  surviving  heirs  of  David 
Lykins,  which  land,  as  is  recited  in  the  act  of  assent,  was 
^^  originally  granted  to  Ma-cha-ko-me-ah,  or  David  Lykins, 
late  a  member  and  reserve  of  our  tribe,  by  the  United  States," 
there  does  not  seem  to  have  been  any  official  acknowledg- 
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ment  of  those  persons  as  members  of  the  tribe  until  June  15^ 
1878,  wheu  the  chiefs  and  councillors  of  the  tribe  issued  a 
certificate  of  membership  to  them,  declaring  them  "  entitled 
to  membership  as  sons  of  David  Ljkins,  who  was  a  member 
in  his  life  time,"  and  this  certificate  was  approved  on  July 
15,  1878,  by  Agent  Jones. 

Questions  are  raised  as  to  the  validity  of  the  act  of  placing 
the  names  of  the  Lykins  brothers  on  the  rolls  of  the  confed- 
erated tribes,  but  these  questions  need  not  be  noticed,  because 
the  twenty -third  article  of  the  treaty  with  the  Peorias,  Kas- 
kaskias,  etc.,  of  February  23, 1867  ( 16  Stat.,  519),  makes  theniy 
relatively  to  the  United  States,  entirely  unimportant. 

That  article  provides,  amongst  other  things,  that  *<  the  said 
chiefs  shall  have  the  exclusive  right  to  determine  who  are  mem- 
bers of  the  tribe,  and  entitled  to  be  placed  upon  the  pay-rolls,^ 

In  my  opinion,  it  was  the  object  of  this  provision  to  relieve 
the  United  States  of  all  responsibility  or  duty  of  inquiry 
touching  the  names  on  the  "  pay-rolls"  of  the  tribe,  and  for 
an  obvious  reason.  It  was  the  Indians,  and  not  the  United 
States,  that  were  interested  in  the  distribution  of  what  was 
periodically  coming  to  them  from  the  United  States.  It  was 
proper  then  they  should  determine  for  themselves,  and 
finally,  who  were  entitled  to  membership  in  the  confederated 
tribe  and  to  participate  in  the  emoluments  belonging  to  that 
relation. 

The  certificate  of  the  chiefq  and  councillors  referred  to  is 
possibly  as  high  a  grade  of  evidence  as  can  be  procured  of 
the  fact  of  the  determination  by  the  chiefs  of  the  right  of 
membership  under  the  treaty  of  February  23,  1867,  and 
seems  to  be  such  as  is  warranted  by  the  usage  and  custom  of 
the  Government  in  its  general  dealings  with  these  people 
and  other  similar  tribes. 

It  follows,  then,  that  while  these  names  are  on  the  rolls  of 
the  tribe  the  individuals  represented  by  them  must  be  treated 
by  the  United  States  as  members  of  the  tribe. 

This  satisfactorily  answers  all  the  questions  submitted  and 
renders  an  answer  to  each  unnecessary. 
Very  respectfully,  yours, 

A.  H.  GARLAND. 

The  Secretaby  of  the  Interior. 
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The  State  of  Kansas  is  not  entitled,  nnder  the  third  section  of  the  act  of 
January  29,  1861,  chapter  20,  to  5  per  centum  of  the  proceeds  of  the 
sales  of  the  Indian  lands  in  that  State,  which  proceeds  the  United 
States,  as  a  consideration  for  the  eztinfj^aishment  of  the  Indian  title, 
agreed  to  receive,  hold  in  trast,  and  pay  over  to  the  Indians. 

Department  of  Justice, 

March  5, 1888. 

Sir  :  Your  letter  of  the  10th  of  Januaryf  1888,  sabmits  the 
following  statemeDt  and  question : 

^^At  the  time  of  the  admission  of  Kansas  there  were  large 
bodies  of  Indian  lands  within  the  jurisdiction  of  the  State, 
although  not  within  its  political  jurisdiction,  that  belonged 
to  the  Indians  by  original  title  and  treaty  stipulations,  that 
after  the  admission  of  the  State  were  ceded  by  the  Indians 
to  the  United  States  for  the  purpose  of  being  sold,  the  pro- 
ceeds to  constitute  a  fund  to  belong  to  the  Indians,  and  the 
question  presented  is  whether  the  State  of  Kansas  is  enti- 
tled to  5  per  cent,  of  the  sales  of  said  lands.'' 

The  State  of  Kansas  claims  that  5  per  cent,  of  the  proceeds 
of  the  sales  of  the  Indian  lands  shall  be  paid  to  th&  State. 
The  claim  is  founded  on  an  acceptance  by  Kansas  of  propo- 
sition five,  made  by  the  United  States  to  the  State  at  the 
time  of  its  admission,  whereby  the  United  States  became 
obligated  according  to  the  terms  of  the  proposition.  That 
proposition  is  contained  in  the  third  section  of  the  act  of  the 
29th  of  January,  1861  (12  Stat.,  127),  and  is: 

*'  Fifth.  That  five  per  centum  of  the  net  proceeds  of  sales 
of  all  public  lands  lying  within  said  State  which  shall  be  sold 
by  Congress  after  the  admission  of  said  State  into  the  Union, 
after  deducting  all  the  expenses  incident  to  the  samcj  shall  be 
paid  to  said  State,  for  the  purpose  of  making  public  roads 
and  internal  improvements,  or  for  other  purposes,  as  the  leg- 
islature shall  direct." 

The  proposition,  when  accepted,  assumed  the  form  of  a 
legislative  contract,  and  is  to  be  so  interpreted,  subject  to 
the  rule  stated  in  The  Dubuque  and  Pacific  Railroad  Com- 
pany  v.  Litchfield  (23  How.,  SS)^  that  "All  grants  of  this  de- 
scription are  strictly  construed  against  the  grantees,  and 
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nothing  passes  but  what  is  conveyed  in  clear  and  explicit 
language.  As  the  rights  here  claimed  are  derived  entirely 
from  the  act  of  Congress,  the  donation  stands  on  the  same 
footing  of  a  grant  by  the  public  to  a  private  company,  the 
terms  of  which  must  be  plainly  expressed  in  the  statute,  and 
if  not  thus  expressed  can  not  be  implied."  This  principle  is^ 
applied  to  a  grant  to  a  State  in  the  case  of  Leavenworth^  etc.y 
Railroad  Company  v.  The  United  States  (92  U.  S.  R.,  740). 

In  the  determination  of  tbe  rights  of  the  State  of  Kansas 
under  the  grant  irhe  first  question  that  arises  is,  of  what  is 
Kansas  entitled  to  receives  per  cent.?  The  reply,  in  the 
language  of  the  act,  is,  "of  the  net  proceeds  of  sales  of 
all  public  landsj  after  deducting  all  the  expoises  incident  to 
the  same,^  To  ascertain  what  the  net  proceeds  are  the  gros» 
amount  of  the  sales  must  be  first  determined;  then  all  the 
expenses  incident  to  the  land  liquidated,  and  the  latter  de- 
ducted from  the  former.  From  your  letter  and  the  accompany- 
ing papers  I  understand  that  all  the  lands  of  which  Kansas 
claims  a  part  of  the  proceeds  of  sale  were  Indian  lands,  as 
to  which  the  Indian  title  had  not  been  extinguished  at  the 
time  of  the  admission  of  the  State,  and  which  were  then  in 
reservation  from  the  public  lands  and  occupied  by  several 
Indian  tribes.  The  Indians  ha<l  a  right  of  occupancy  of  the 
lauds  for  an  indefinite  time.  Until  that  right  of  occupancy 
should  be  extinguished  by  purchase  or  otherwise  the  lands 
could  not  be  sold  by  the  United  States.  To  remove  the  In- 
dians and  relieve  the  title  from  their  right  of  possession  was 
indispensable  to  qualify  the  lands  for  sale.  Whatever  it 
might  cost  to  do  this  was  an  expense  incident  to  the  lands, 
and  to  such  a  sale  as  was  contemplated  by  the  act  of  admis- 
sion ;  for  it  was  and  is  a  well-known  usage  of  the  Govern- 
ment not  to  sell  lands  until  the  Indian  title  of  occupancy 
should  be  extinguished,  and  neither  party  to  this  compact 
contemplated  the  adoption  of  any  other  course  with  reference 
to  this  transaction.  The  parties  to  the  contract  knew  of  the 
Indian  right  of  possession,  and  that  its  removal  was  an  in- 
cident that  must  precede  the  sale.  The  removal  of  this  In- 
dian title  was  an  expense  which  should  be  charged  up  against 
the  gross  proceeds  of  the  sale  and  subtracted  from  them  be- 
fore the  net  proceeds  of  the  land  would  be  obtained.  After 
this  and  all  other  expenses  had  been  deducted  the  balance^ 
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if  any,  would  be  the  net  proceeds.  If  there  is  no  balance 
there  is  no  fund  subject  to  distribution  between  the  United 
States  and  Kansas.  The  intent  of  the  compact  was  that  the 
United  States  should  pay  to  the  State  6  per  cent,  of  the  net 
moneys  which  the  Government,  in  its  own  right,  received 
from  the  sales  of  public  lauds,  and  which  might  be  rightfully 
applied  out  of  the  money  received  to  the  payment  of  the 
Stat«.  As  to  the  5  per  cent. ,  Kansas  stood  on  no  higher  plane 
than  the  Government  did  as  to  the  95  per  cent.  If  the  Gov- 
ernment could  not  rightfully  apply  the  95  per  cent,  to  public 
uses,  it  could  not  be  called  upon  to  apply  5  per  cent,  to  the 
use  of  Kansas.  The  Supreme  Court  of  the  United  States,  con- 
struing substantially  similar  compacts  made  with  the  States 
of  Illinois  and  Iowa,  respectively,  in  the  Five  Per  Cent. 
Cases  (110  U.S.  E.,  482),  declares:  **When  each  of  these 
acts  speaks  of  lands  sold  by  Congress,  '  5  per  cent,  of  the  net 
proceeds '  of  which  shall  be  reserved,  and  be  '  disbursed '  or 
*  appropriated '  for  the  benefit  of  the  State  in  which  the  land 
lies,  it  evidently  has  in  view  sales  in  the  ordinary  sense,  from 
which  the  United  States  receive  proceeds,  in  the  shape  of 
money  payable  into  the  Treasury,  out  of  which  the  5  per  cent, 
may  he  reserved  and  paid  to  the  State,^ 

You  state  that  the  lands  sold  were  ceded  by  the  Indians  for 
the  purpose  of  being  sold,  the  proceeds  to  constitute  a  fund 
to  belong  to  the  Indians.  Among  the  lands  thus  acquired, 
as  an  illustration,  I  find  the  greater  part  of  the  fund  out  of 
which  the  State  claims  6  per  cent,  accrued  from  lands  sold 
by  the  United  States  which  were  acquired  from  the  Osage 
Indians  by  treaty  of  the  29th  of  December,  1865  (14  Stat., 
687)  By  thattreaty  the  whole  amount  of  the  proceeds  of  the 
sales  of  the  land  to  be  made  by  the  United  States  is  agreed 
to  be  paid  to  the  Indians,  or  held  in  trust  for  them  as  a  con- 
sideration for  the  cession  of  the  Indian  title  to  the  land  to  the 
Government.  No  part  of  the  net  proceeds  of  the  sales  be- 
longed to  the  United  States.  No  part  of  them  can  be  re- 
served from  the  Indians  or  applied  to  public  use.  The  whole 
of  the  net  proceeds  constitute  tlio  consideration  paid  by  the 
United  States  to  the  Indians  to  secure  an  extinguishment 
of  their  title.  There  are  no  net  proceeds  in  the  sales  of  these 
lands;  for  the  United  States,  in  their  own  rfghtj  receive  noth- 
ing whatever.    Out  of  the  fund  received  for  the  Indians  the 
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United  StateB  can  not  rightfully  deduct  5  per  cent,  for  the 
benefit  of  Kansas,  nor  rightfully  apply  any  portion  of  the 
fund  to  public  use. 

That  the  United  States,  in  order  to  open  up  the  Indian 
lauds  in  the  State  of  Kansas  to  settlement,  made  such  a  bar- 
gain with  the  Indians  in  the  purchase  of  their  title  as  that 
no  compensation  whatever  was  received  for  the  title  in 
remainder  which  was  vested  in  the  Government,  does  not 
impose  on  the  Go vernment  an  obligation  to  pay  a  percentage 
to  Kansas  for  money  which  the  Government  might  have 
obtained  in  Us  own  right  at  some  distant  time,  but  did  not 
The  compact  was  not  intended  to  confer  upon  the  State  any 
power  to  restrain  the  United  States  in  its  treaty-making  pow- 
ers, nor  to  confer  upon  the  State  any  right  to  control  the  action 
of  the  General  Government  with  reference  to  the  price  or 
amount  whichshouldberealized  out  of  theGovernment  title  for 
public  use.  That  the  expense  incident  to  throwing  the  lands 
open  to  the  public  consumed  the  whole  fund,  if  such  expense 
was  just  and  necessary  to  the  best  interests  of  the  nation  at 
largei  and  especially  to  the  people  of  Kansas,  does  not  sub- 
ject the  United  States  to  an  indebtedness  for  any  part  of  the 
expense  paid,  or  contracted  to  be  paid,  by  the  Govern- 
ment. The  right  of  Kansas  is  only  what  she  acquired  by  the 
compact  at  the  time  of  her  admission.  The  law  of  admission 
is  the  legal  and  official  determination  of  its  policy.  What 
the  policy  of  the  Government  was  with  reference  to  other 
States,  as  to  wbich  other  circumstances  existed  and  other 
and  different  legislation  declared  the  policy,  should  not  con- 
trol the  intent  of  the  law  which  is  applicable  to  this  subject. 
It  would  be  alike  unprofitable  and  irrelevant  to  pass  upon 
the  rights  of  other  States,  which  are  not  before  me,  in  deter- 
mining this  question. 

It  is  therefore  concluded  the  State  of  Kansas  is  not  enti- 
tled to  5  per  cent,  of  the  proceeds  of  the  sales  of  the  Indian 
lands  referred  to  in  yours,  which  the  United  States,  in  order 
to  and  as  a  consideration  for  the  extinguishment  of  their 
title,  contracted  to  receive,  hold  in  trust,  and  pay  to  the  In- 
dians. 

I  am  yours,  respectfully, 

A.  H.  GARLAND, 

The  Sbceetauy  of  the  Interior. 
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EXTRA  COMPENSATION. 

The  elements  necessary  to  jastify  the  payment  of  compensation  to  an  offi- 
cer for  additional  services  are,  that  they  shall  be  performed  by  virtue 
of  a  separate  and  distinct  appointment  authorized  by  law ;  that  such 
services  shall  not  be  services  added  to  or  connected  with  the  regular 
dnties  of  the  place  he  holds ;  and  that  a  compensation  whose  amount 
is  fixed  by  law  or  regnlation  shall  be  provided  for  their  payment. 

A  United  States  marshal,  appointed  an  agent  in  pursuance  of  section 
5276  Revised  Statutes  to  briug  back  a  fugitive  criminal  from  a  foreign 
country,  is  entitled  to  receive  compensation  for  this  service  out  of  the 
fund  appropriated  ^^  for  bringing  home  fugitive  criminals,''  where  the 
amount  of  the  compensation  is  6xedby  regulation  before  his  appoint- 
ment; otherwise  he  is  entitled  to  be  paid  his  expenses  only. 

Department  of  Justice, 

March  13, 1888. 

Sib  :  I  received  yonr  letter  of  the  Ist  of  March,  1888.  The 
qnestiou  therein  asked  is,  substantially,  \¥hether  a  United 
States  marshal,  who  brings  home  a  fugitive  criminal  from  a 
foreign  country,  is  entitled  for  such  services  ^'  to  compensa- 
tion in*excess  of  expenses''  out  of  the  fund  appropriated 
**  for  bringing  home  fugitive  criminals  !  ^ 

Section  1764  of  the  Revised  Statutes  provides : 

^^No  allowance  or  compensation  shall  be  made  to  any  of- 
ficer or  clerk  by  reason  of  the  discharge  of  dnties  which  be- 
long to  any  other  officer  or  clerk  in  the  same  or  any  other 
Department;  and  no  allowance  or  compensation  shall  be 
made  for  any  extra  services  whatever  which  any  officer  or 
•clerk  may  be  required  to  perform  unless  expressly  authorized 
by  law.'' 

Section  1765  declares : 

*'  No  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by 
law  or  regulations,  shall  receive  any  additional  pay,  extra 
Allowance^  or  compeosation,  in  any  form  whatever,  for  the  dis- 
bursement of  public  money,  or  for  any  other  service  or  duty 
whatever,  unless  the  same  is  authorized  by  law,  and  the  ap- 
propriation therefor  explicitly  states  that  it  is  for  such  addi- 
tional pay,  extra  allowance,  or  compensation." 

These  sections  are  in  substance  re-enactments  of  the  third 
section  of  the  act  of  the  3d  of  March,  1839  (5  Stat.,  349),  the 
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second  section  of  the  act  of  the  23d  of  Angast,  1842  (5  Stat., 
510),  and  the  twelfth  section  of  the  act  of  the  26th  of  Angast, 
1842  (5  Stat,  525). 

The  construction  of  these  statutes  has  been  repeatedly 
passed  upon  by  my  predecessors,  and  their  opinions  are  not 
entirely  reconcilable.  They  were  rendered  on  diflferent  facts, 
and  the  salaries  and  compensations  of  the  officers  and  persona 
referred  to  were  provided  for  by  different  statutes.  A  re- 
hearsal of  the  facts  and  analysis  of  the  law  and  views  ex- 
pressed  in  each  would  not  be  profitable  and  would  unduly 
extend  the  limits  of  this  opinion.  The  general  results  may 
be  ranged  in  two  separate  classes  by  a  representative  of  each 
class. 

Attorney-General  Black,  in  an  opinion  rendered  on  the  17th 
of  October,  1859  (9  Opiu.  127),  thus  states  the  one  view: 

"  My  conclusion  is  that  no  officer  of  the  Government  hav- 
ing a  salary  fixed  by  law,  nor  no  other  person  whose  compen- 
sation amounts  to  $2,500  per  annum,  can  receive  extra  pay 
for  any  service  whatever,  whether  it  be  within  the  line  of  his 
duty  or  outside  of  it.  Nor  is  it  possible  for  any  such  officer 
to  receive  the  salaries  of  more  than  one  office,  no  matter 
under  what  circumstances  he  may  have  performed  the  duties 
of  more  than  one." 

The  general  result,  as  thus  announced  in  this  opinion,  is 
in  substaHce  corroborated  by  the  opinions  of  Attorneys-Gen- 
eral Grundy  (3  Opin.,  422 ;  ib.,  473)  5  Gilpin  (3  ©pin.,  621) ; 
Legar^  (4  Opiu.,  126;  ib.j  139);  Mason  (4  Opin.,  464);  Nelson 
(4  Opin.,  342) ;  Toucey  (5  Opin.,  74) ;  Bates  (10  Opin.,  430). 

The  other  view  is  thus  stated  by  Attorney-General  Crit- 
tenden in  an  opinion  rendered  on  the  7th  of  June,  1851  (5 
Opin.  765). 

"At  the  passage  of  these  acts  there  was  no  law  forbidding 
any  person  from  holding  under  the  Government  of  the  United 
IStates  two  compatible  offices  or  employments  at  one  and  the 
same  time,  and  receiving  the  salary  and  emoluments  belong- 
ing to  each  of  the  offices,  whether  fixed  directly  by  law  or 
by  a  regulation  made  by  a  person  lawfully  authorized  to 
make  it.  These  sections  do  not  forbid  it.  They  are  intended 
to  fence  against  arbitrary  extra  allowances  in  each  partic- 
ular case ;  bnt  do  not  apply  to  distinct  employments  with 
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lation. 

•  •••••• 

<^  The  plain  meaning  of  this  seems  to  be,  that  an  individual 
holding  one  office  and  receiving  its  salary  shall  in  no  case 
be  allowed  to  receive  also  the  salary  of  another  office  which 
he  does  not  hold^  simply  on  account  of  his  having  performed 
the  duties  thereof. 

''The  prohibition  is  against  his  receiving  the  salary  of  an 
office  that  he  does  not  holdj  and  not  against  his  receiving  the 
salaries  of  two  offices  which  he  does  legitimately  hold.^ 

This  construction  is  partially  supported  by  the  opinions  of 
Attorneys-General  Black  (9  Opin.,  508);  Gushing  (6  Opin., 
81 J  8  ib.,  325);  Evarts  (12  Opin.,  459);  Devens  (15  Opin., 
306.) 

I  am  relieved  from  the  embarrassment  of  choosing  sides 
in  the  apparent  disagreement  between  authorities  of  such 
high  respectability  by  the  conclusive  interpretation  given 
the  sections  under  consideration  by  the  Supreme  Court  of 
the  United  States.  In  the  case  of  Converse  v.  The  United 
States  (21  Uow.,  403),  that  court  held  that  the  collector  of 
customs  of  Boston,  whose  salary  as  collector  exceeded  $2,500 
per  annum,  was  entitled  to  receive  in  addition  lawful  com- 
missions for  his  services  as  purchasing  agent  for  such  sup- 
plies necessary  for  the  light-house  service  as  were  to  be  used 
by  .the  United  States  outside  of  his  own  district. 

The  case  of  the  United  States  v.  Shoemaker  (7  Wall.,  338), 
rules  that  the  collector  of  customs  who,  between  the  1st  of 
April,  1857,  and  the  12th  of  June,  1858,  had  disbursed,  under 
the  instructions  of  the  Secretary  of  the  Treasury,  the  money 
appropriated  for  the  erection  of  the  new  marine  hospital  and 
custom-house  within  his  own  district  was  not  entitled  to  re- 
ceive any  commission  therefor.  The  ground  on  which  the 
decision  is  placed  is : 

^^  It  is  admitted  that  there  is  no  act  of  Congress  author- 
izing it.  The  claim  must  rest,  therefore,  in  a  quantum  meruit. 
This  might,  under  some  circumstances,  present  a  strong  case 
against  the  Government  for  the  allowance  of  reasonable 
compensation.    But  the  difficulty  here  is  that  there  is  not 
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only  no  law  providing  for  compensation,  bat  the  collector  is 
forbidden  to  receive  if 

In  the  case  of  Hall  v.  The  United  States  (93  IT.  S.  B., 
<56d),  which  was  a  suit  on  the  bond  of  an  internal-revenue 
collector,  the  collector  sought  to  set  off  claims  for  extra 
allowance  for  services  rendered  by  him.  It  did  not  appear 
that  the  Secretary  of  the  Treasury,  who  at  his  discretion 
was  authorized,  under  the  act  of  the  30th  of  April,  1864,  to 
make  such  allowance^  had  ever  authorized  the  allowance. 
The  court  ruled  the  defendant  was  not  entitled  to  the  set-off, 
declaring — 

"  Nor  can  any  compensation  for  extra  services  be  allowed 
by  the  court  or  jury  as  a  set-off  in  a  suit  brought  by  the 
United  States  against  any  oH&cer  for  public  money  in  his 
haud&,  unless  it  appears  that  the  head  of  the  Department 
was  authorized  by  the  act  of  Congress  to  appoint  an  agent 
to  perform  the  extra  service,  that  the  compensation  to  be 
paid  for  the  services  was  fixed  by  law,  that  the  service  to  be 
performed  had  respect  to  matters  wholly  outside  of  the 
4uties  appertaining  to  the  office  held  by  the  agent,  and  that 
the  money  to  pay  for  the  extra  services  had  been  appro- 
priated by  Congress.^' 

In  the  case  of  the  United  States  v.  Brindle  (110  IT.  S.  R., 
688),  the  United  Mates  sued  the  defendant  to  recover  a  bal- 
ance claimed  to  be  in  his  hands  as  receiver  of  a  land  office. 
The  defendant  claimed  to  set  off  commissions  for  the  amount 
received  by  him  for  the  sales  of  Indian  lands  which  he  had 
been  employed  to  receive,  but  which  were  not  within  the 
line  of  his  duty  as  receiver  of  public  lauds.  The  amount  of 
his  compensation  was  not  fixed  by  law  for  the  additional 
service.  The  setoff  was  allowed  by  the  court  below.  The 
judgment  was  affirmed  by  the  Supreme  Court  on  the  ground 
that  it  was  a  special  service,  not  within  the  line  of  the  de- 
fendant's official  duty,  and  that  ^Mn  legal  effect  the  appoint- 
ment was  to  an  agency  for  the  sale  of  lauds  for  the  Indians, 
with  an  implied  understanding  that  a  reasonable  compensa- 
tion would  be  paid  for  the  services  rendered,''  and  that  the 
duties  were  of  a  different  character,  and  at  a  different  place, 
from  those  of  the  land  office.  This  case  differs  from  the  case 
of  The  United  States  v.  Oonversej  in  which  the  fact  existed 
that  the  amount  of  compensation  to  be  paid  was  fixed  by 


TO   THE    8ECBETARY   OF   STATE.  125- 

Extra  CoHpeHftAtlOH. 

law,  and  in  this  respect  might  seem  to  enlarge  the  right  of 
compensation  to  the  officers,  so  as  to  include  services  in 
which  the  amount  of  compensation  is  implied  from  the  serv- 
ice in  pursuance  of  the  additional  appointment,  without  the 
amount  being  fixed  by  law  or  in  accordance  with  the  regu- 
•lation  made  by  the  head  of  a  Department.  But  the  cause  of 
difference  appears  to  have  arisen  from  the  fact  that  the  ad- 
ditional duty  was  one  to  be  performed  for  the  Indians,  and 
payable  out  of  a  trust  fund  received  by  the  United  States 
for  them.  This  is  to  be  inferred  from  the  language  of  the 
OhiefJustice  above  quoted. 

The  last  case  iu  which  the  subject  is  considered  by  the 
Supreme  Court  is  that  of  The  United  States  v.  Saunders  (120 
IT.  S.  B.,  126),  which  was  decided  on  the  24th  of  January, 
1887.  The  opinion  in  this  case  adopts  the  interpretation 
placed  upon  the  section  by  Attorney-General  Crittenden 
above  cited,  that  the  sections^' do  not  apply  to  distinct  em- 
ployments with  salaries  or  compensation  affixed  to  each  by 
law  or  by  regulation."  The  court  declares,  Justice  Miller 
delivering  the  opinion: 

^^  We  are  of  opinion  that,  taking  these  sections  all  together, 
the  purpose  of  this  legislation  was  to  prevent  a  person  hold- 
ing an  office  or  appointment  for  which  the  law  provides  a 
definite  compensation  by  way  of  salary  or  otherwise,  which 
is  intended  to  cover  all  the  services  which  as  such  officer  he 
may  be  called  upon  to  render,  from  receiving  extra  compen- 
sation, additional  allowances,  or  pay  for  other  services  which 
may  be  required  of  him  either  by  act  of  Congress  or  by  order 
of  the  head  of  his  Department,  or  in  any  other  mode,  added  to 
or  connected  with  the  regular  duties  of  the  place  which  he 
holds;  but  that  they  have  no  application  to  the  case  of  two 
distinct  offices,  places,  or  employments,  each  of  which  has 
its  own  duties  and  its  own  compensation,  which  offices  may 
both  be  held  by  one  person  at  the  same  time.  In  the  latter 
case  he  is,  in  the  eye  of  the  law,  two  officers,  or  holds  two 
places  or  appointments,  the  functions  of  which  are  separate 
and  distinct,  and,  according  to  all  the  decisions,  he  is,  in  such 
case,  entitled  to  recover  the  two  compensations." 

From  these  authorities  it  may  be  derived  that  the  elements 
necessary  to  justify  the  payment  of  compensation  to  an  offi- 
cer for  additional  services  are,  that  they  shall  be  performed 
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by  virtue  of  a  separate  and  distinct  appointment  authorized 
by  law ;  that  such  services  shall  not  be  services  added  to  or 
connected  with  the  regular  duties  of  the  place  he  holds ;  and 
that  a  compensation,  whose  amount  is  fixed  by  law  or  regu- 
lation, shall  be  provided  for  their  payment.  (See  Stanbury 
y.  United  States,  8  Wall.,  34.) 

In  reply  to  your  inquiry,  therefore,  with  reference  to  the 
marshal  of  whom  you  write,  section  5276  of  the  Eevised 
Satutes  authorizes  the  payment  of  an  agent  in  behalf  of  the 
United  States  to  receive  the  delivery  of  criminals  from  a  for- 
eign government.  If  a  United  States  marshal  was  appointed 
an  agent,  in  pursuance  of  this  section,  to  go  to  a  foreign 
country  to  take  the  delivery  of  a  criminal,  bis  services  per- 
ormed  in  pursuance  of  such  appointment  would  not  be  a 
duty  added  to  or  connected  with  the  regular  duties  of  his 
office  as  marshal.  The  appropriation  bills  provide  for  the 
payment  of  compensation  for  these  services,  but  they  do  not 
specify  the  amount  to  be  paid  to  such  agent.  But  if  the 
amount  of  compensation  to  be  paid  the  agent  was  fixed  by 
regulation  of  the  Department  before  his  ai)pointmeut,  he  is 
entitled  to  receive  the  amount  so  established ;  if  theamount 
was  not  fixed  by  regulation,  he  is  not  entitled  to  compensa- 
tion beyond  his  expenses. 

I  am,  respectfully,  yours, 

A.  H.  GARLAND. 

The  Sboeetaby  of  State. 


RESURVEY  OF  PATENTED  LANDS. 

Where  a  sabstantial  allegation  of  fraud  or  mistake  is  made,  the  sustain- 
ingof  which  will  restore  to  the  public  domain  land  wrongfully  patented, 
or  subserve  the  public  interest  or  protect  the  public  right,  the  Com- 
missioner of  the  General  Land  Office  may,  in  his  discretion,  direct  a 
resurv^ey  of  patented  land. 

Such  survey  would  not  be  conclusive,  but,  in  connection  with  other  testi- 
mony, might  be  admissible  as  evidence  to  maintain  the  allegation. 

Department  of  Justice, 

March  16,  1888. 
Sm:  Tour  letter  of  the  7th  of  March,  1888,  with  a  request 
for  an  expression  of  my  opinion  on  the  questions  contained 
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in  a  commanication  of  the  Acting  Oonimissioner  of  the  Oen- 
«ral  Laud  OfiBce,  was  received. 

The  questions  asked  by  the  Acting  Oommissiouer  are : 

(1)  <'  Has  this  office  any  legal  authority  to  order  a  survey 
of  lands  which  have  been  patented  by  the  Government,  and. 
which  prima  facie  belong  to  private  citizens  f 

(2)  "  Would  said  survey,  when  made  (necessarily  ex  parte 
in  its  nature),  and  offered  as  evidence,  be  conclusive  in  the 
face  of  the  patented  survey,  which  is  strictly  official,  and 
executed  under  express  authority  of  law,  and  which  has  not 
been  successfully  impeached  ? 

(3)  "  Would  an  ex  parte  survey  made  by  the  Government  on 
lands  which  are  not  for  the  present  under  its  control  be  com- 
petent evidence,  such  as  would  be  received  by  the  court,  in 
Tiew  of  the  decision  of  the  circuit  conrt  of  California, 
United  States  v.  Western  Pacific  Railroad  Company  (8  Saw- 
jer,  p.81)!" 

These  questions  are  answered  in  their  order: 
1.  The  public  lands,  or  the  public  interest  therein  alone, 
are  under  the  general  law  committed  to  the  care  of  the  Com- 
missioner of  the  General  Land  Office,  subject  to  your  super- 
vision. After  the  (lovernmcnt  has  taken  all  the  prelim- 
inary legal  steps  leading  to  a  patent  and  issued  the  patent 
for  the  land  to  the  purchaser  or  rightful  claimant,  with- 
out fraud  or  mistake,  the  land  becomes  private  property. 
If  a  contest  as  to  boundary  arises  after  the  delivery  of 
the  patents  to  two  such  patentees,  ihe  Government  has 
no  legal  interest  therein,  except  to  iumish  the  proper 
judicial  tribunals  and  process  by  which  the  private  con- 
tention can  be  justly  settled.  In  such  a  contest  between 
private  parties  for  their  private  interest,  the  Government,  as 
between  two  of  her  citizens,  each  of  whom  has  an  equal 
right  to  her  protection,  should  not  cast  the  weight  of  her 
influence  in  either  scale  of  the  balance  of  justice.  In  the 
^courts  the  parties  should  be  left  on  terms  of  equality  to  seek 
an  unbiased  j  udgment.  So,  after  the  deli  ver^-^  of  the  patents, 
where  fraud  or  mistake  is  alleged,  which  affects  only  private 
rights,  and  where  the  public  has  no  interest  in  the  lauds,  and 
DO  public  right  is  to  be  subserved  or  protected,  there  is  no 
legal  authority  vested  in  the  Commissioner  of  the  General 
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Land  Office  to  expend  public  money  to  make  surveys  to  sus- 
tain allegations  of  fraud  on  one  side  or  the  other.  In  such  a 
case  bis  power  ends  with  the  issue  of  the  patent,  and  the 
wrong,  if  any  exists,  must  be  redressed  through  the  courts. 
But  where  substantial  allegations  of  fraud  or  mistake  are 
made,  the  sustaining  of  which  will  restore  to  the  public 
domain  lands  wrongfully  patented,  or  subserve  the  public 
interest,  or  protect  the  public  right,  the  Commissioner  may, 
in  his  discretion,  direct  a  survey  as  a  part  of  the  investiga- 
tion to  sustain  the  alleged  fraud  or  mistake,  and  to  furnish 
evidence  in  the  proper  court  to  establish  it. 

Subject  to  the  conditions  last  stated,  your  first  inquiry  i» 
answered  in  the  affirmative. 

2.  A  survey  made  under  the  circumstances  stated  would 
not  be  conclusive,  but  on  allegation  of  fraud  in  the  original 
running  of  the  lines  might,  with  other  facts,  be  evidential. 

3.  In  connection  with  other  testimony  to  establish  fraud 
or  mistake  in  the  original  running  of  the  lines,  the  testimony 
of  the  surveyor  who  reran  the  lines  as  to  the  facts  found  by 
him  on  the  ground,  together  with  the  plats  made  by  him, 
might  be  admissible  as  evidence  to  sustain  an  allegation  of 
fraud  or  mistake. 

I  am,  very  respectfully,  yours, 

A.  H.  GARLAND. 
The  Seobetaby  of  the  Inteeicb. 


SUSPENSION  OF  TONNAGE  DUTY. 

Under  the  proolamatiou  of  the  Presidenti  made  on  the  26th  of  Jan- 
uary, 1888,  in  purauance  of  the  first  proviso  in  section  11  of  the  act  of 
June  19,  1886,  chap.  421,  a  vessel  entered  in  a  port  of  the  United  States 
from  Bremen,  via  Southampton,  is  exempted  from  payment  of  the  ton- 
nage-tax imposed  hy  said  section,  although  the  vessel  may  have  taken 
on  board  oar$co,  passengers,  and  mails  at  the  last-mentioned  port. 
But  if  the  vessel  had  entered  at  and  cleared  from  Southampton  it  is 
liable  to  the  duty. 

Department  op  Justice, 

March  19, 1888. 
Sib  :  I  received  your  letter  of  the  12th  of  March,  1888, 
with  the  inclosed  papers.    Yon  ask  "  Whether  vessels  entered 
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iD  the  United  States  from  Bremen,  via  Southampton,  and 
wbicb  have  taken  on  board  cargo,  passengers,  or  mails  at 
the  port  last  mentioned,  may  be  exempted  from  tonnage-tax 
in  the  United  Sates  t^ 

The  answer  must  be  derived  from  a  construction  of  the 
eleventh  section  of  the  a<5t  of  the  19th  of  June,  1886  (24  Stat., 
81),  and  the  proclamation  of  the  President,  made  on  the  26ih 
day  of  January,  1888,  in  pursuance  of  the  first  proviso  of 
that  section.  The  part  of  the  section  which  is  to  be  consid- 
ered provides : 

"A  duty  of  six  cents  i>er  ton,  not  to  exceed  thirty  cents  per 
ton  per  annum,  is  hereby  imposed  at  each  entry  upon  all  ves- 
sels which  shall  be  entered  in  the  United  States/ro/»  any  other 
foreign  iwrts^  not,  however,  to  include  vessels  in  distress  or 
not  engaged  in  trade:  Provided^  That  the  President  of  the 
United  States  shall  suspend  the  collection  of  so  much  of  the 
duty  herein  imposed,  on  vessels  entered/rom  any  foreign  port^ 
as  may  be  in  excess  of  the  tonnage  and  light-house  dues,  or 
other  equivalent  tax  or  taxes,  imposed  in  said  port  on 
American  vessels  by  the  Government  of  the  foreign  country 
in  which  such  port  is  situated.'' 

The  proclamation,  so  far  as  relevant  to  this  inquiry,  de- 
clares : 

'^  Now,  therefore,  I,  Grover  Cleveland,  President  of  the 
United  States  of  America,  by  virtue  of  the  authority  vested 
in  me  by  section  11  of  the  act  of  Congress  entitled  'An 
act  to  abolish  certain  fees  for  official  services  to  American 
vessels,  ;«nd  to  amend  the  laws  relating  to  shipping  commis- 
sioners, seamen,  and  owners  of  vessels,  and  for  other  pur- 
poses,' approved  June  nineteenth,  one  thousand  eight  hun- 
dred and  eighty-six,  do  hereby  declare  and  proclaim,  that  from 
and  after  the  date  of  this  my  proclamation  shall  be  sus- 
pended the  collection  of  th«  whole  of  the  duty  of  six  cents 
l>er  ton,  not  to  exceed  thirty  cents  per  ton  per  annum 
(which  is  imposed  by  said  section  of  said  act),  upon  vessels 
entered  in  the  ports  of  the  United  States  from  any  of  the 
ports  of  the  Empire  of  Germany." 

The  proclamation  strictly  conforms  to  the  law,  and  sus- 
pends the  collection  of  the  tonnage  duty  imposed  by  the 
eleventh  section  of  the  act  "  upon  vessels  entered  in  the 
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ports  of  the  Uuited  States  from  any  of  the  ports  of  the 
Empire  of  Germany."  The  duty  is  suspended  upon  vessels 
entered  from  the  Empire  of  Germany.  It  is  not  suspended 
on  vessels  entered  from  England.  If  the  entry  of  the  Elba^ 
concerning  which  the  question  arose,  was  from  Bremen, 
the  tonnage  duty  should  not  be  charged.  If  the  entry  was 
from  Southampton,  the  duty  was  rightfully  collected.  The 
oath  of  entry  for  the  JElba  declares  the  vessel  sailed  '^from 
the  port  of  Bremen,  Germany,  via  Southampton,  England,'' 
The  copy  of  instructions  issued  bj'  the  Treasury  Department 
on  the  1st  of  February,  1888,  No.  19,  announces — 

'Mnlormatiou  has  been  received  showing  that  vessels 
belonging  to  •  •  •  Germany,  ♦  »  •  arriving  in  the 
United  States  directly  from  the  ports  of  the  German  Em- 
pire, may  be  admitted,  under  the  proclamation,  without  the 
payment  of  the  dues  therein  .mentioned." 

Southampton  is  not  in  the  direct  route  from  Bremen  to  the 
United  States.  But  the  word  "  directly  "  is  not  found  in  the 
law.  There  being  nothing  in  the  statute  to  limit  the  words 
used,  they  must  have  their  full  effect  in  construing  them. 
Indeed,  if  exceptions  so  important  were  intended,  they 
should  have  been  placed  in  the  statute.  The  lan- 
guage of  the  act  is  **  entered  from  any  foreign  port." 
The  departmental  instructions  cannot  lawfully  annex  lim- 
itations to  the  right  to  the  relief  granted  which  the  law  does 
not  warrant.  The  language,  "from  any  foreign  port," 
describes  one  termrnus  of  a  voyage,  and  the  entry  at  the 
port  of  the  United  States  the  other.  The  voyage,  in  con- 
templation of  law,  from  one  to  the  other,  is  to  be  a  unity. 
The  intent  and  faithful  performance  of  that  does  not  require 
that  the  voyage  shall  be  direct.  The  doctrine  of  deviation 
in  marine  insurance,  by  which  the  insurer  is  released  from 
the  obligations  of  the  policy  in  consequence  of  the  greater 
risk  incurreil  by  the  vessel  pursuing  an  unusual  route,  or 
touching  at  points  unauthorized  by  the  policy,  does  not  ap- 
ply in  the  construction  of  this  statute.  A  mere  deviation  in 
the  voyage,  or  a  touching  at  intermediate  ports,  as  incidents 
only,  without  entry  at  or  clearance  from  any  such  port,  does 
not  break  the  continuity  of  the  voyage,  so  as  to  make  the 
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iuterioediate  port  the  port  of  departure  coutemplated  by  the 
statute.  The  fact  that  the  ship  took  in  caigo,  passeogers, 
aud  mails  at  Southampton  is  of  little  import  on  the  question, 
as  the  tonnage-tax  is  on  the  ship,  regardless  of  where  she 
may  have  obtained  her  cargo;  while  the  customs  laws,  by 
separate  provisions,  regulate  the  tax  upon  the  cargo,  equally 
regardless  of  the  tonnage-tax  on  the  ship.  If  the  voyage  as  a 
unit  was  from  Bremen  to  a  port  of  the  United  States,  and 
the  vessel  touched  at  Southampton,  without  entering  or 
clearing  there,  the  duty  should  be  suspended;  but  if  the 
vessel  entered  at  aud  cleared  from  Southampton,  the  duty 
should  be  exacted. 

The  papers  transmitted  with  yours  are  herewith  returned. 
I  am,  respectfully  yours, 

A.  H.  GARLAND. 

The  Secretary  of  the  Treasury. 


PURCHASE  OF  SITE  FOR  PUBLIC  BUILDING. 

The  act  of  March  5,  1888,  chap.  23,  entitled  '^An  act  for  the  pntcbase  of 
a  site,  including  the  building  thereou,  etc.,  for  the  use  of  the  office  of 
the  Chief  Sign:il  Officer  of  the  Army,"  etc.,  does  not  carry  with  it  an 
appropriation  of  money  for  the  objects  designated  therein. 

Department  of  Justice, 

March  22,  1888. 
Sir  :  Your  letter  of  the  15th  instant  calls  ray  attention  to 
the  act  of  March  5,  1888,  entitled  ''An  act  for  the  purchase 
of  a  site,  including  the  baihiing  thereon,  etc.,  for  the  use  of 
the  office  of  the  Chief  Signal  Officer  of  the  Army,''  etc.,  and 
also  to  a  provision  in  the  act  of  August  7, 1882,  chapter  433, 
declaring  ^^  that  no  act  passed  authorizing  the  Secretary  of 
the  Treasury  to  purchase  a  site  and  erect  a  public  building 
thereon  shall  be  held  or  construed  to  appropriate  money, 
unless  the  act  in  express  language  makes  such  appropria- 
tion," and  you  inquire  whether  the  Secretary  of  tlie  Treasury 
is  authorized  to  pay  the  sum  specified  in  the  former  act,  and 
if  so,  out  of  what  moneys. 
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The  act  of  March  5,  1888,  aathorizes  the  Secretary  of  the 
Treasury  "to  parchase  or  otherwise  provide'^  a  site  (em- 
braclDg  a  certain  piece  of  ground  in  Washington,  D.  C,  with 
the  building  now  standing  thereon),  and  on  such  portion 
thereof  as  is  not  already  occupied  by  buildings  to  "cause  to 
be  erected''  a  substantial  and  commodious  buildinj,',  with 
fire-proof  vaults;  the  cost  of  the  whole  not  to  exceed  $150,000, 
of  which  not  more  than  $112,000  is  to  be  paid  for  the  site. 
The  same  act  further  provides  that  no  part  of  said  sum  shall 
be  expended  until  a  valid  title  to  the  site  is  vested  ia  the 
United  States. 

This  act  makes  no  appropiiation  of  money  for  the  acquisi- 
tion of  the  site  mentioned  or  for  the  erection  of  the  proposed 
building,  unless  the  authority  "to  purchase  or  otherwise 
provide^  a  site  and  "cause  to  be  erected''  a  building  thereon 
may  be  taken  to  contain,  by  implication^  an  appropriation 
therefor.  But  such  a  construction  is  plainly  forbidden  by 
the  provision  in  the  act  of  August  7,  1882,  quoted  above. 
That  provision,  though  embodied  in  an  annual  appropriation 
act,  is  permanent  in  its  character,  and  should  be  allowed  due 
effect  in  the  construction  of  statutes  like  the  one  under  con- 
sideration. It  has  the  same  operation  it  would  have  if  in- 
serted therein  as  an  interpretation  clause.  According  to  it, 
authority  given  to  the  Secretary  of  the  Treasury,  as  above, 
does  not  carry  therewith  an  appropriation.  Besides  the 
omission  of  express  words  of  appropriation,  the  failure  to 
state  out  of  what  fund  or  moneys  this  payment  should  be 
made  would  render  such  payment  by  you  impossible. 

I  am  therefore  of  the  opinion  that  no  appropriation  is 
made  by  the  act  of  March  5, 1888,  for  the  objects  designated 
therein,  and  that  you  are  not  authorized  to  pay  the  sum 
specified  in  that  act  until  such  appropriation  is  made. 
I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 

The  Seobetaby  op  the  Treasury. 
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APPEALS  FROM  GENERAL  LAND  OFFICE. 

The  consideration  and  deteroiination  of  appeals  to  the  Secretary  of  the 
Interior  from  the  Commissioner  of  the  General  Land  Office  may  be 
made  by  the  AssistaDt  Secretary  of  the  Interior,  under  a  regulation 
prescribed  by  the  Secretary,  pursuant  to  section  439,  Revised  Statutes. 

Department  of  Justice, 

March  31,1888. 

Sir  :  By  your  letter  of  the  16tb  of  March,  1888,  you  ask 
^<  Whether  the  consideration  and  determination  of  appeals  to 
the  Secretary  of  the  Interior  from  the  action  of  the  Commis- 
sioner of  the  General  Land  Office,  jurisdiction  of  which  was 
judicially  affirmed  in  the  case  of  Snyder  v,  Siekles  (98  U.  8. 
K.,  203),  may  be  made  by  the  First  Assistant  Secretary  of  the 
Interior,  or  by  the  Assistant  Secretary  of  the  Interior,  by 
and  under  his  proper  designation  of  office  in  either  case,  if 
the  Secretary  of  the  Interior  shall  by  regulation  prescribe 
the  performance  of  such  duty  to  either  under  and  by  virtue 
of  section  439  of  the  Revised  Statutes,  or  under  any  other 
enactment.'' 

In  an  opinion  rendered  by  me  to  your  predecessor  on  the 
23il  day  of  July,  1886,  I  gave  a  construction  to  section  439, 
Revised  Statutes,  with  reference  to  your  power  to  prescribe 
the  duties  of  the  Assistant  Secretaries.  I  then  stated,  as  I 
now  repeat,  that  the  section  "emimwers  the  Secretary  to  make 
the  Assistant,  as  it  were,  his  deputy  in  all  things.  •  •  • 
So  long  as  the  powers  delegated  to  the  Assistant  Secre- 
tary of  the  Interior  by  his  superior  remain  unrevoked,  the 
authority  of  the  former  is  co-ordinate  and  concurrent  with 
that  of  the  latter."  When  the  Assistant  acts  at  a  time  the 
Secretary  is  not  absent  or  sick,  under  a  regulation  made  by 
the  Secretary  prescribing  his  powers,  he  should  sign  with 
his  own  proper  official  designation.  When  the  Secretary  is 
absent  or  sick,  if  the  Assistant  is  in  charge  of  the  Depart- 
ment, in  pursuance  of  sections  177  or  179,  Revised  Statutes, 
he  sboald  sign  as  Acting  Secretary. 
I  am,  respectfully,  yours, 

A.  H.  GARLAND- 

The  Secret  ART  op  the  Interior. 
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POTTAWATOMIE  INDIANS. 

Under  the  act  of  April  4,  1888,  chapter  59,  the  Secretary  of  the  Interior 
is  authorized  to  And  that  certain  serv^ices  rendered  the  Pottawatomie 
Indians  were  contracted  for  in  good  faith  by  persons  empowered  to 
represent  said  Indians. 

Department  op  Justice, 

April  16,  1888. 

SiB :  Yoar  commanication  of  the  14th  instaDt,  with  inclos- 
ures,  received.  You  ask  the  following  question:  Whether,, 
if  you  shall  determine  that  the  services  were  rendered 
to  the  Pottowatomie  Indians  by  K.  John  Ellis,  esq.,  as 
claimed,  you  are  authorized,  upon  the  facts  referred  to,  to 
find  that  these  services  were  contracted  for  in  good  faith  by 
persons  authorized  to  represent  said  Indians  within  the 
meaning  of  the  act,  etc.  My  opinion  is,  that  the  act  re- 
ferred  to,  approved  April  4,  1888,  entitled  "An  act  to  en- 
able the  Secretary  of  the  Interior  to  pay  certain  creditors  of 
the  Pottawatomie  Indians  out  of  the  funds  of  said  Indians,'^ 
in  view  of  all  the  facts  and  circumstances  of  the  particular 
case  mentioned,  was  intended  to  be  curative — that  is,  to 
remove  the  difficulties  that  existed  heretofore  as  to  the  pay- 
ment of  the  money  claimed  by  Mr.  Ellis,  as  indicated  in  the 
three  opinions  of  the  Attorney-General  referred  to  in  your 
communication ;  and  therefore  I  have  no  doubt  you  are  au» 
thorized  under  that  act  to  find  that  these  services  were  con* 
tracted  for  in  good  faith  by  persons  authorized  to  represent 
said  Indians. 

Very  respectfully, 

A.  H.  GARLAND. 

The  Secbetabt  of  the  Interior. 


SOUTHERN  PACIFIC  RAILROAD  LAND  GRANT. 

The  proviso  in  section  2.3  of  the  act  of  March  3,  lfl71,  chapter  122,  excepts 
from  the  operation  of  the  grant  made  by  that  section  to  the  Sonthem 
Pacific  Railroad  Company  of  California  all  lands  within  the  primary 
limits  of  the  road  of  said  company  which  also  fall  within  the  primary 
or  indemnity  limits  of  the  grant  to  the  Atlantic  and  Pacific  Railroad 
Company  now  forfeited,  and  such  lands  can  be  restored  to  settlement 
and  entry  under  the  general  land  laws. 
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Department  of  Justice, 

April  16,  1888. 

Sib:  By  your  letter  of  the  2A  of  March,  1888,  yon  ask  my 
opiuion,  "  Whether  the  proviso  to  the  twenty-third  section  ot 
the  act  of  the  3d  of  March,  1871  (16  Stat.,  573),  excepted  from 
the  operation  of  said  grant  lands  within  the  primary  limits 
of  said  road,  where  said  lands  fall  also  within  the  primary  or 
indemnity  limits  of  the  Atlantic  and  Pacific  Railroad  Com- 
pany now  forfeited,  and  whether  said  lands  can  be  restored 
to  settlement  and  entry  under  the  general  land  laws." 

The  twenty- third  section  of  the  act  of  the  3d  of  March, 
1871,  is  found  in  the  act  incorporating  the  Texas  Pacific 
Eailroad  Company,  and  provides: 

"That  for  the  purpose  of  connecting  the  Texas  Pacific 
Railroad  with  the  city  of  San  Francisco  the  Southern  Pacific 
Railroad  Company  of  California  is  hereby  authorized  (sub- 
ject to  the  laws  of  California)  to  construct  a  line  of  railroad 
from  a  point  at  or  near  Tehachapa  Pass,  by  way  of  Los 
Angeles,  to  the  Texas  Pacific  Railroad  at  or  near  the  Colo- 
rado River,  with  the  same  rights,  grants,  and  privileges,  and 
subject  to  the  same  limitations,  restrictions,  and  conditions 
as  were  granted  to  the  said  Southern  Pacific  Railroad  Com- 
pany by  the  act  of  July  27,  1866:  Provided^  hotceverj  That 
this  section  shall  in  no  way  affect  or  impair  the  rights,  present 
or  prospective,  of  the  Atlantic  and  Pacific  Railroad  Com- 
pany, or  any  other  railroad  company." 

This  section  constitutes  the  grant  of  all  the  rights  the 
Southern  Pacific  Railroad  Company  has  to  public  lands  for 
the  branch  line  described  in  it.  No  subsequent  legislation 
has  either  added  to  or  diminished  the  rights  of  that  com- 
pany. Whatever  rights  the  company  had  along  the  main 
line  of  its  road  under  the  act  of  July  27,  1866,  are  extended 
to  this  branch  line,  subject  to  the  same  limitations,  re- 
strictions, and  conditions  that  are  attached  to  it  in  the  orig- 
inal grant,  with  the  additional  exception  stated  in  the  pro- 
viso. By  that  proviso  all  rights  and  privileges  that  would 
in  "  any  way  affect  or  impair  tlie  rights j  present  or  prospective^^ 
of  the  Atlantic  and  Pacific  Railroad  Company  are  excepted 
by  the  enactment  from  the  grant  to  the  Southern  Pacific 
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Company,  and  as  to  any  such  right  or  privilege  thus  excepted 
no  claim  of  any  kind  was  ever  vested  in  the  Southern  Pacific 
Company.  The  rights  that  were  granted  to  the  Atlantic 
and  Pacific  Railroad  Company  in  their  full  breadth,  as  set 
forth  in  the  act  of  July  27,  18C6,  are  excepted  by  the  pro- 
viso. The  exception  inclndes  all  the  rights,  both  present 
and  prospective,  of  the  Atlantic  and  Pacific  Company.  The 
rights  excepted  are  those  which  on  the  3d  of  March,  1871, 
existed^  and  those  which  the  legislation  as  it  then  stood 
promised^  to  the  Atlantic  and  Pacific  Company.  It  is  to  be 
observed  that  it  is  not  titlesy  but  rights,  that  are  excepted. 
Whether  those  rights  ever  ripened  into  titles  or  not  can 
neither  enlarge  nor  diminish  the  scope  of  the  exception.  If, 
by  subsequent  l«»gislation,  additional  rights  had  been  granted 
to  the  Atlantic  and  Pacific  Railroad  Company,  such  addi- 
tional rights  would  not  extend  the  length  of  the  exception ; 
nor,  if  by  like  legislation  that  company's  rights  had  been 
diminished,  would  it  contract  its  breadth.  The  exception 
was  a  fixed  boundary,  whose  limits  were  to  be  determined  as 
the  rights,  present  and  prospective,  existed  at  the  time  of 
its  enactment.  By  the  third  section  of  the  act  of  the  27th 
of  July,  l^m  (14  Stat.,  294),  the  rights  of  the  Atlantic  and 
Pacific  Railroad  Company,  material  to  be  considered  in 
answer  to  your  inquiry,  are  found.  That  section  contains  a 
])resent  grant  of  every  alternate  section  of  public  land,  not 
mineral,  designated  by  odd  numbers,  to  the  amount  of  twenty 
alternate  sections  per  mile  on  each  side  of  said  railroad. 
The  right  to  the  lands  thus  granted  was  a  prest^nt  right  at 
the  time  of  the  acceptance  by  the  company  of  the  provisions 
of  the  act  of  1871,  and  therefore  came  within  the  proviso. 
( Van  Wyck  v.  Knevah,  106  U.  S.  R.,360.)  In  addition  thereto, 
the  section  granted  an  indemnity  limit  of  10  miles  on  each 
side  of  the  granted  limits.  This  was  a  prospective  righf^  to 
take  effect  on  condition  that  the  amount  of  twenty  alternate 
odd  sections  of  unreserved  public  Umd  could  not  be  found 
on  each  side  of  the  road  within  the  primary  limits.  If 
another  railroad  in  1871,  and  continuously  thereafter,  should 
have  the  right  to  take  the  odd  numbered  sections  of  land 
within  the  secondary  limit,  it  would  very  seriously  affect  and 
impair  this  prospective  right.    This  secondary  limit  also  was 
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intended  to  be  protected  by,  and  was  incladed  within,  the 
exception  contained  in  the  proviso. 

The  inqniries  contained  in  years,  as  above  stated,  are 
therefore  answered  in  the  affirmative. 
I  am  yours,  respectfully, 

A.  H.  GARLAND. 
The  Seobbtary  of  the  Interior. 


NEW  SITE  for  fort  BRADY. 

Upon  the  facts  sabmitted,  which  are  set  forth  in  the  opinion :  Advised 
that,  under  the  deed  of  Thomas  Ryan  and  wife,  dated  December  18, 
1866,  granting  to  the  United  States  certain  land  at  Sault  Ste.  Marie, 
Mich.,  selected  for  a  new  site  for  Fort  Brady,  the  title  to  the  premises 
has  become  vested  in  the  United  States. 

Department  op  Justice, 

April  16,  1888. 

Sir  :  In  compliance  with  the  request  contained  in  your 
letter  to  me  of  the  6th  of  February  last,  I  have  considered 
the  petition  of  Mr.  Thomas  Eyan,  of  Sault  Ste.  Marie,  Mich., 
for  the  cancellation  of  a  deed  executed  by  himself  and  wife, 
December  18,  1886,  granting  to  the  United  States  certain 
land  in  that  place.  From  that  letter,  the  papers  submitted 
therewith,  and  other  sources  I  gather  the  following  facts: 

The  act  of  July  8, 1886,  chapter  747,  authorized  the  Secre- 
tary of  War  to  purchase  a  new  site  for  Fort  Brady,  in  or  near 
the  village  of  Sault  Ste.  Marie,  Mich.,  provided  the  title 
thereto  should  be  approved  by  the  Attorney-General.  Sub- 
sequently a  Board  of  Army  Officers  was  appointed  to  select 
such  site,  and  among  other  proposals  received  by  it  was  the 
following : 

"  Sault  Ste.  Marie,  September  8,  1886. 
"  To  the  honorable  the  Board  of  Survey  : 

*'  Sirs  :  I  am  instructed  by  Mr.  Eyan  to  offer  the  south- 
west 4  of  southwest  i  of  section  6,  and  the  southeast  J  of  the 
southeast  J  of  section  1  (both  in  towns.  47  N.,  of  ranges  1 E. 
and  W.),  containing  80  acres,  more  or  less,  if  sold  together, 
gether,  for  the  sum  of  812,000. 
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^^Althongh  not  authorized  yet,  I  assame  that  Mr.  Ryan 
woald  sell  any  portion  of  said  lands  at  a  price  in  ratio  to  the 
above  (i.  e.,  $150  per  acre). 

'*  THOMAS  RYAN, 
"By  W.  B.  CADY. 
"  P.  S. — The  above  oflFer  is  subject  to  the  opening  of  Easter- 
day  avenue  along  the  south  line." 

The  Board  having  recommended  the  purchase  of  the  prop- 
erty described  in  this  proposal,  the  Acting  Secretary  of  War, 
on  the  11th  of  September,  18S6,  telegraphed  his  approval 
thereof,  and  Mr.  Ryan  was  thereupon  notified  by  the  presi- 
dent of  the  Board  of  the  acceptance  of  his  ofifer,  the  notice 
being  in  writing,  as  follows : 

"FoBT  Brady,  Mich.,  September  11,  1886. 
"Thomas  Ryan, 

"  Sault  Sie.  Marie,  Mich.: 
"  Sir  :  You  are  hereby  notified  that  the  Acting  Secretary 
of  War  has  approved  the  recommendation  of  the  Board  of 
OflBcers  now  in  session  at  this  post,  that  your  proposal,  dated 
September  8,  1886,  be  accepted,  viz,  for  the  sale  of  certain 
tracts  of  land  described  in  your  proposal,  as  follows:  The 
southwest  i  of  the  southwest  J  of  section  6,  and  the  south- 
east i  of  the  southeast  J  of  section  1,  subject  to  the  opening  of 
Easterday  avenue  along  the  south  line,  for  $12,000. 
"  Very  respectfully,  your  obedient  servant, 

"HENRY  L.  ABBOT, 
^^Lietit  Col.  of  Engineers,  President  of  the  Board.^ 

Afterwards  Mr.  Ryan  received  a  letter  requesting  the 
speedy  preparation  of  his  title  papers,  of  which  the  following 
is  a  copy : 

"United  States  Engineer  Office, 
"  34  Congress  Street,  West, 
"  Detroit,  Mich.,  October  6,  1886. 
"Thomas  Ryan,  Esq., 

^^  Sault  8te.  Marie,  Mich,: 
" Sir:  I  have  received  from  the  War  Department  the  fol- 
lowing letter  of  instructions,  viz: 

" '  The  recommendation  of  the  Board,  approved  by  the  De- 
partment, selects  a  tract  of  about  75  acres  of  land  at  Sault 
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8te.  Marie,  owned  by  Thomas  Ryan,  as  the  new  site  for  Fort 
Bra<ly,  at  the  proposed  price  of  $12,000.  Papers  on  file  show 
Mr.  Ryan's  address  to  be  Michigan  Exchange  Hotel,  Detroit. 
Please  take  the  proper  steps,  without  delay,  to  collect  and 
forward  to  this  Department  the  necessary  deeds  and  other 
title  papers  for  the  conveyance  of  this  land  to  the  United 
States  for  examination  by  the  Attorney-General,  as  required 
by  law.  General  Orders,  47,  Headquarters  of  the  Army,  Ad- 
jutant-General's Office,  of  1881,  published  regulations  of  the 
Department  of  Justice  concerning  such  title  papers,  a  copy 
of  which  will  be  forwarded  to  you  by  mail. 

"  R.  0.  DRUM, 
^^ Acting  Secretary  of  War.^ 

**  I  have  therefore  to  request  that  you  will  proceed  as  rap- 
idly as  possible  with  the  preparation  of  the  requisite  papers, 
and  to  aid  you  in  this  I  inclose  herewith  a  copy  of  General 
Orders,  No.  47,  Headquarters  of  the  Army,  Adjutant-Gen- 
eral's Office,  May  13, 1881,  above  referred  to. 

*<  Please  acknowledge  receipt  of  this  communication,  and 
inform  me  as  to  how  soon  you  can  begin  the  preparation  of 
the  papers  in  question. 

"Very  respectfully,  your  obedient  servant, 

"O.  M.  POE, 
^^  Lieut  CoL  of  Engineers^  Bvt.  Brig.  Oen.y  U.  8.  -4.." 

To  the  foregoing  letter  the  following  response  was  made : 

"  October  13, 1886. 
"General  O.M.Poe: 

*'  Sir:  I  have  the  honor  of  acknowledging  your  favor  of 
the  6th  instant  to  Thomas  Ryan.  1  am  acting  for  Mr.  Ryan 
in  preparing  his  title  for  the  inspection  of  the  Attorney- 
General.  I  expect  to  be  able  to  send  on  the  necessary  papers 
in  from  six  to  eight  weeks. 

*'  fours,  very  respectfully, 

«  W.  B.  OADY. 
"  To  O.  M.  POE, 

"  Lieut.  Engineers^  Bvt  Brig.  Oen.^  U.  8.  A.^ 

'' Detroit,  Mich.^ 

In  the  latter  part  of  December,  1886,  an  abstract  of  title  and 
other  papers,  including  a  deed  of  the  above-described  prem- 
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ises  to  the  Uuited  States  executed  by  Byan  and  wife,  dated 
December  18,  1886,  were  sent  by  W.  B.  Oady  to  General 
Poe,  who  thereupon  transmitted  all  the  papers  to  the  United 
States  attorney  for  the  western  district  of  Michigan,  with 
H  reqaest  that  he  examine  the  title  to  the  property. 

On  the  2.Sth  of  March,  1887,  the  Secretary  of  War  trans- 
mitted these  title  papers,  accompanied  by  an  opinion  of  the 
United  States  attorney  thereon,  dated  the  17th  of  same 
month,  to  the  Attorney-General,  with  a  request  for  his  advice 
^'  as  to  the  validity  of  the  title  to  the  lands  in  question,  and 
whether  the  inclosed  deed  is  sufficient  to  vest  the  title  in  the 
United  States."  Before  the  question  had  been  passed  upon 
by  the  Attorney-General  a  letter  was  received  by  him  from 
the  Secretary  of  War,  dated  April  6,  1887,  inclosing  a  copy 
of  a  letter  from  Messrs.  Brennau  &  Donnelly  of  Detroit, 
Mich.,  which  reads  as  follows : 

"  Detboit,  April  1,  1887. 
**Hon.  Wm.  O.  Endicott, 

.  "  Secretary  of  War^  Washington^  D,  C. : 

'^SiB :  Mr.  Thomas  Kyau,  of  Sault  Ste  Marie,  in  this  State, 
with  whom  your  Department  had  some  negotiations  some 
months  ago  for  the  purchase  of  the  SW.  J  of  the  SW.  J 
of  section  6,  and  the  SE.  ^  of  the  SE.  i  section  1,  in  said 
town,  as  a  site  for  Fort  Brady,  has  instructed  us  to  say  that 
lie  has  arranged  for  a  different  disposition  of  the  property, 
and  further  negotiations  are  unnecessary.  Will  you  please 
return  to  him  all  papers  submitted  to  the  Government  con- 
cerning said  property  f 

"  Very  truly,  yours, 

"BRENNAN  &  DONNELLY." 

On  receipt  of  the  last-mentioned  letter  of  the  Secretary 
the  papers  were  returned  to  him  by  the  Attorney-General 
without  other  action  ^  but  by  another  letter,  dated  the  16th  of 
same  month,  the  Secretary  resubmitted  the  title  papers  to 
the  Attorney -General,  with  request  for  his  opinion  as  to  the 
validity  of  the  title,  etc.  In  response  to  this  request  an 
opinion  was  rendered  by  the  Attorney-General  on  the  18th 
of  May,  1887,  as  follows: 

'^  Upon  examination  of  these  papers  I  find  that  a  valid 
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title  to  said  land  (i.  a.,  the  premises  hereinbefore  described) 
is  thereby  deduced  to  Thomas  Ryan,  of  that  place  (Sault 
Ste  Marie),  and  I  am  of  the  opinion  that  the  accompanying 
deed  of  conveyance  from  him  and  his  wife  to  the  United 
States,  dated  December  18,  1886,  which  is  ottered  for  the 
acceptance  of  the  Government,  is  snflScient  to  pass  a  valid 
title  to  the  premises,  assuming,  of  course,  that  nothing 
affecting  the  title  to  the  property  has  transpired  since  the 
date  of  the  deed.  Information  on  this  point  should  be  ob- 
tained before  completing  the  purchase  by  having  the  searches 
for  liens,  incumbrances,  etc.,  continued  down  to  the  present 
time." 

On  the  following  day,  at  the  desire  of  the  War  Depart- 
ment, the  Attorney-General  transmitted  the  deed  of  Ryan 
and  wife  hereinbefore  mentioned  to  the  United  States  attor- 
ney for  the  western  district  of  Michigan,  for  the  purpose  of 
having  the  same  put  on  record.  Accompanying  the  deed 
were  the  following  instructions  to  the  United  States  at- 
torney : 

"You  are  hereby  instructed  to  continue  the  search  for 
liens,  incumbrances,  etc.,  against  the  property  from  the  date 
of  the  deed  doVn  to  the  present  time,  and  should  the  title 
be  found  to  be  unaffected  thereby  and  to  remain  unchanged, 
you  are  further  instructed  to  have  the  deed  recorded,  after 
which  payment  of  the  purchase-money  will  be  made  in  the 
usual  way  through  the  War  Department." 

The  said  deed  of  Ryan  and  wife  was  recorded  on  the  25th 
of  May,  1887.  In  a  letter  to  the  Attorney-General  touching 
this  subject,  dated  the  28th  of  same  month,  the  United 
States  attorney  states : 

"I  found  upon  investigation  *  •  •  that  on  the  4th  of 
April,  1887,  Thomas  llyan  and  wife  deeded  to  the  village  of 
Sault  Ste.  Marie  a  strip  of  land  40  feet  wide  off  the  east  side 
of  the  SW.  i  of  the  SW.  J  of  section  6,  and  40  feet  oft'  the 
west  side  of  the  SE.  J  of  the  SE.  J  of  section  1,  making 
together  a  strip  80  feet  wide,  for  street  purposes.  I  hereto 
attach  a  slip,  with  the  land  marked  out,  showing  you  what 
has  been  done  to  aftect  the  title  to  the  land;  notwithstand- 
ing all  this,  I  recorded  the  deed  running  to  the  United  States. 

**  Perhaps  I  should  explain  further.    Since  this  land  was 
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contracted  to  the  Oovernment  a  very  remarkable  busiuess 
boom  has  struck  Saalt  3te.  Marie,  and  Mr.  Byaa  claims  that 
the  land  deeded  to  the  Government  is  worth  $50,000  or 
$00,000.  Be  has  made  a  claim  that  the  Government  was  deal- 
ing with  the  expectation  of  purchasing  it,  and  assuming 
that  it  had  not  been  accepted  as  yet,  but  was  under  consid- 
eration by  the  Government;  while  I  supposed  yon  had 
accepted  his  offer  to  sell  land  for  $12,000.  This  bting  the 
situation,  I  took  the  respousibihty  of  recording  the  deeil, 
notwithstanding  that  80  feet  had  been  deeded  away,  think- 
ing it  would  be  the  safest  way  to  secure  the  Government,  as 
the  property  is  unquestionably  worth  more  than  $12,000, 
although  the  conveyance  of  the  street  should  be  valid.'^ 

June  9,  1887,  the  Attorney-General  addressed  a  communi- 
cation to  the  Secretary  of  War,  transmitting  a  copy  of  the 
aforesaid  letter  of  the  CJnited  States  attorney,  together  with 
the  slip  therein  mentioned.  In  that  communication  the  fol- 
lowing remarks  were  made: 

'<  It  appears  that  since  the  date  of  the  deed,  and  before  the 
same  was  recorded,  namely,  on  the  4th  of  April,  1887,  the 
said  Ryan  and  wife  deeded  a  small  part  of  the  premises  to 
the  village  of  Sault  Ste.  Marie  for  the  purpose  of  a  streets 
Notwithstanding  this,  the  United  States  attorney  thought 
it  advisable  to  put  the  deed  to  the  (Juited  States  on  record. 

"  By  the  law  of  Michigan  an  unrecorded  deed  is  void  as 
against  any  subsequent  purchaser  in  good  faith  and  for  a 
valuable  consideration  of  the  same  real  estate,  or  any  portion 
thereof,  whose  conveyance  shall  be  first  duly  recorded.  If 
the  conveyance  to  the  village  has  been  first  duly  recorded, 
and  is  otherwise  within  the  provision  of  law  just  adverted 
to,  its  title  to  so  much  of  the  premises  as  is  granted  thereby 
would  doubtless  be  superior  to  a  title  derived  under  the  deed 
to  the  United  States.  However,  should  the  use  of  that  part 
of  the  premises  for  the  purpose  of  a  street  be  unobjectiona- 
ble, the  failure  to  derive  title  thereto  under  such  deed  may 
be  unimportant." 

Tlie  following  statement,  containing  additional  facts,  is 
taken  from  the  letter  of  the  Secretary  of  War,  of  February 
6,  1888,  hereinbefore  referred  to : 

<<The  Lieutenant-General  recommended,  June  24,  that  the 
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grouud  be  not  purchased,  unless  the  roadway  referred  to  be 
given  up  to  the  United  States  by  the  village  authorities. 

"  The  papers  were  referred  to  Golonel  Poe,  to  ascertain  if 
the  village  authorities  would  relinquish  the  roadway. 

"July  27,  1887,  Colonel  Poe  reported  that  he  had  written 
to  the  president  of  the  village  of  Sault  Ste.  Marie,  and  is  in- 
formed that  it  is  hopeless  to  expect  favorable  action  by  the 
present  village  council  on  the  request  for  reconveyance  of 
the  strip  of  land  mentioned.    •    •    • 

"  The  Secretary  of  War  and  General  Sheridan  held  a  con- 
ference November  25, 1887,  and  decided  to  await  further  ac- 
tion of  the  village  council  of  Sault  Ste.  Marie;  that  the 
rights  of  the  United  States  should  be  maintained,  and  that 
payment  must  be  withheld  until  the  roadway  is  relinquished 
to  the  Government,  thus  making  the  title  of  the  United  States 
good  to  the  whole  tract  conveyed  by  the  deed  of  Thomas 
Ryan  to  the  United  States. 

"It  is  proper  to  add  that  it  is  the  desire  of  the  [War]  De- 
partment to  secure  the  tract  of  land  in  accordance  with  the 
terms  offered  by  Mr.  Kyaii  September  8, 1886." 

The  deed  of  Ryan  and  wife  to  the  village,  referred  to  above, 
was  recorded  April  12, 1887.  With  the  exception  of  so  much 
thereof  as  is  granted  by  that  deed,  the  entire  tract  has  re- 
mained in  his  possession. 

'  The  petitioner,  Thomas  Ryan,  claims  that  prior  to  the  date 
of  his  letter  to  the  Secretary  of  War  requesting  the  return  of 
the  title  papers  (April' 1, 1886)  no  contract  existed  between 
him  and  the  Government  by  which  either  was  bound;  that 
the  sale  and  purchase  of  the  property  were  still  in  negotia- 
tion ;  that  those  papers,  including  the  deed  of  himself  and 
wife  of  December  18,  1886,  were  sub  nitted  for  examination, 
merely;  that  until  approval  of  the  title  by  the  Attorney- 
General  and  acceptance  of  the  deed  by  the  Governmeut  he 
was  at  liberty  to  withdra,wfrom  the  matter,  and  that  before 
the  title  was  approved  or  the  deed  accepted  he  withdrew 
therefrom.  He  further  claims  to  be  still  the  rightful  owner 
of  the  premises,  states  that  the  recording  of  said  deed  has 
created  a  cloud  upon  his  title,  and  asks  that  the  deed  be  can- 
celed. 

The  inquiry  presents  itself,  at  the  very  outset,  whether  any 
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valid  and  binding  agreement  for  the  sale  of  the  land  was 
concluded  between  the  United  States  and  Mr.  Ryan  prior  to 
the  execution  and  delivery  of  his  deed  into  the  hands  of  the 
Government  agent.  By  the  statement  of  facts  hereinbefore 
set  forth  it  appears  that  the  premises  were  offered  for  sale 
to  the  United  States  by  an  agent  of  Ryan  for  a  certain  sum. 
and  that  the  oflfer  was  accepted  on  the  part  of  the  Govern- 
ment, the  acceptance  being  si>bject,  of  course,  to  the  conai- 
tlon  required  by  the  statute,  that  the  title  should  be  approved 
by  the  Attorney-General.  fSee  the  corre*?pondence  of  Sep- 
tember 8, 1886,  and  September  U,  1^86,  supra.)  Thereupon, 
in  order  to  meet  the  statutory  requirement  just  adverted  to, 
Ryan  was  requested  by  the  Government  agent  to  proceed  as 
rapidly  as  possible  with  the  preparation  of  the  requisite 
papers,  which  request  his  agent  acknowledged,  signifying 
an  intention  to  comply  therewith.  (Correspondence  of  Octo- 
ber 6, 18S6,  and  October  13,  1886.)  This  is  substantially  the 
evidence  appearing  in  the  case  which  has  any  bearing  upon 
the  inquiry  under  consideration. 

Mr.  Ryan  claims  under  these  facts  that  because  Mr.  Cady, 
his  agent,  was  ncit  "lawfully  authorized"  by  him  to  make 
the  contract  in  pursuance  of  which  he  made  the  deed  to  the 
United  States,  that  the  whole  transaction  is  void,  as  being 
within  the  provisions  of  section  Cl8l  of  Michigan  statutes, 
which  is  substantially  a  re  enactment  of  a  part  of  the  En- 
glish statute  of  frauds.  The  facts  do  not  seem  to  Justify  the 
application  of  the  principle  he  .contends  for.  The  deed, 
signed,  sealed,  acknowledged,  and  delivered  by  Mr.  Ryan  to 
his  agent  to  deliver  to  the  United  States,  which  the  agent 
did  actually  deliver,  raised  a  sutftcient  presumption  of  rati- 
fication, if  the  original  contract  were  material.  The  delivery 
of  the  deed  to  the  agent,  in  pursuance  of  the  contract  which 
he  made  in  the  name  of  the  principal,  would  certainly  re- 
lieve the  agent  from  the  consequences  of  his  alleged  unau- 
thorized acts,  and  make  the  acts  of  the  agent  those  of  the 
])rincipal.  (Story  on  Agency,  sec.  244,  and  notes.)  The 
delivery  of  the  deed  by  the  agent  to  the  Government  is  prima 
facie  a  full  execution  of  the  contract,  and  passed  a  complete 
title.  The  possession  of  a  deed  by  a  vendee  is  presumptive 
evidence  of  delivery.    The  recording  of  the  deed  also  gives. 
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rise  to  the  same  presamption.  To  overcome  the  effect  of  the 
possessiou  of  the  deed  by  the  vendee,  and  the  recording  of 
it,  it  would  be  incumbent  on  the  grantor  to  establish  affirma- 
tively that  the  delivery  was  not  made.  When  a  deed  is 
passed  from  the  grantor  to  the  grantee,  whether  the  change 
of  possession  of  the  instrument  shall  be  regarded  as  a  deliv- 
ery is  to  be  determined  frdm^  the  intent  of  the  parties.  In 
Devlin  on  Deeds,  section  289,  it  is  stated  that  "the  true 
rule  would  seem  to  be  that  when  the  grantor  hsis  parted  with 
all  control  of  the  deed  its  acceptance  by  the  grantee  may  be 
presumed  if  it  be  beneficial  to  him." 

In  the  case  of  Hatch  v.  Hatch  (9  Mass.,  309),  Justice  Sew- 
all  declares : 

"  The  delivery  is  an  essential  requisite  to  a  deed,  and  the 
effect  of  it  is  to  be  from  the  time  when  it  is  delivered  as  a 
deed,  but  it  is  not  essential  to  the  valid  delivery  of  a  deed 
that  the  grantee  be  present,  and  that  it  be  made  to  or  ac- 
cepted  by  him  personally  at  the  time.  A  writing  delivered 
to  a  stranger  for  the  use  and  benefit  of  the  grantee,  to  have 
effect  after  a  certain  event,  or  the  performance  of  some  con- 
dition, may  be  delivered  either  as  a  deed  or  as  escrow.  The 
distinction,  however,  seems  almost  entirely  nominal,  when  we 
consider  the  rules  of  decision  which  have  been  resorted  to 
for  the  purpose  of  effectuating  the  intentions  of  the  grantor 
or  the  obligor,  or  in  some  cases  of  necessity.  If  delivered  as 
an  escrow,  and  not  in  name  as  a  deed,  it  will,  nevertheless, 
be  regarded  and  construed  as  a  deed  from  the  first  delivery 
as  soon  as  the  event  happens  or  the  condition  is  performed 
upon  which  the  effect  had  been  suspended,  if  this  construc- 
tion should  be  then  necessary  in  furtherance  of  the  lawful 
intention  of  the  parties." 

The  preponderance  of  the  facts  in  this  case  seems  to  show 
the  grantor  had  parted  with  all  control  of  the  deed.  It  was 
never  to  be  returned  to  him  except  on  the  condition  pre- 
scribed by  law,  that  if  the  Attorney-General  should  declare 
the  title  defective,  then  the  whole  transaction,  whether  exist- 
ing in  parole  or  established  by  legal  written  evidence,  should 
be  void.  This  condition,  being  public  law,  entered  into  and 
constituted  a  condition  subject  to  which  evrry  step  in  the 
proceeding  was  taken.  The  condition  was  not  made  by  the 
274— VOL  XIX 10 


146  HON.  A    H.  GARLAND 


Mall  Traii9portatloii— DiBcoBtlBuance  of  CoBtract. 


parties,  uor  for  tbe  benefit  of  the  g^rantor,  but  for  the  protec- 
tiou  of  tbe  Oovernment.  The  grautor  could  uot  take  advan- 
tage of  it,  and  rescind  a  sale  otherwise  lawfully  made  when- 
ever his  whim  or  interest  might  suggest  such  a  course. 
When  the  Attorney-General  passed  upon  the  title  as  good, 
this  condition,  fixed  by  law,  was  performed,  and  the  delivery 
became  absolute  and  unconditional.  Under  the  facts  sub- 
mitted, the  title  to  the  land  seems  to  be  vested  in  the  United 
States.  The  deed  having  been  recorded,  the  title  can  not  be 
revested  in  the  vendor  without  a  decree  of  court  or  Congres- 
sional authorization. 

The  proper  course  to  be  pursued,  it  is  suggested,  would  be 
to  determine  what  was  the  value  of  the  street  conveyed  by 
the  vendor  to  the  village  of  Sault  Ste.  Marie  before  the  re- 
cording of  the  deed  to  the  United  States,  and,  after  subtract- 
ing that  amount  from  the  whole  considerration  in  the  deed, 
pay  or  tender  the  balance  of  the  purchase  money  to  the  ven- 
dor, and  take  possession  of  the  lands. 
I  am  yours,  respectfully, 

A.  H.  GARLAND. 

The  Seoretaey  of  Wau. 

Note.  —An  action  of  ejectment  was  snbeequently  broaght  by  the  United 
States  against  Thomas  Ryan,  in  tbe  United  States  circuit  court  for  the 
western  district  of  Michigan,  to  recover  the  premises  conveyed  by  the 
deed  of  said  Ryan  and  wife  referred  to  in  the  foregoing  opinion,  and 
verdict  and  judgment  went  in  favor  of  the  Government.  The  case  was 
afterwards  carried  by  writ  of  error  to  the  Supreme  Court,  which  affirmed 
the  judgment  of  the  court  below.  (See  Ryan  r.  United  States,  136 
U.  S.,  68.) 


MAIL  TRANSPORTATION— DISCONTINUANCE  OF  CONTRACT. 

The  Postmaster- General  may  discontinue  a  contract  for  carrying  the  mail 
before  expiration  of  the  term  thereof,  allowing  the  contractor  one 
month's  extra  pay,  when  in  his  judgment  the  public  interests  require 
such  discontinuance,  for  the  purpose  of  re-advertising  and  reletting 
tbe  service  on  an  increased  schedule,  in  preference  to  permitting  the 
contractor  to  perform  the  increased  service  at  the  pro  rata  to  which  he 
would  be  entitled  under  his  contract. 

Department  op  Justice, 

April  20,  1888. 
Sir  :  I  received  your  letter  of  the  14th  of  April,   1888. 
You  refer  to  certain  statutes,  regulatioDS,  and  clauses  in  the 
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proposals  and  contracts  relating  to  the  carrying  of  the  United 
States  mail,  and  submit  for  my  opinion  the  qaestion — 

"Whether  the  Postmaster-General  can  lawfully  discontinue 
a  contract  before  the  expiration  of  its  term,  allowing  one 
month's  extra  pay,  when  in  his  judgment  the  public  interests 
require  such  discontinuance,  for  the  purpose  of  re  advertis- 
ing and  reletting  the  service  on  such  increased  schedule,  in 
preference  to  permitting  the  contractor  to  perform  the  in- 
crctased  service  at  the  pro  rata  increase  to  which  he  would  be 
entitled  if  the  service  were  require  under  his  contract." 

The  question  submitted  is  one  of  power,  not  one  duty. 
The  power  may  exist,  and  yet  the  circumstances  surround- 
ing a  particular  case  may  not  in  justice  and  good  policy  war- 
rant the  exercise  of  it.  The  duty  to  exercise  a  power  is  ir 
many  instances  left  to  your  just  discretion.  In  the  postal 
system  the  general  rule  is  the  mails  are  to  be  carried  by  con- 
tracts. Those  contracts  are  to  be  let  after  and  in  pursuance 
of  public  advertisement  to  the  lowest  qualified  competent 
bidder.  The  general  intent  is  that  the  work  shall  be  done 
at  the  lowest  rate  it  can  be  done  for,  on  contracts  let  by 
public,  equal,  fair,  competitive  bidding.  All  preferences  or 
prejudices  on  private  or  personal  grounds  are  intended  to  be 
avoided.  Section  3956,  Revised  Statutes,  declares :  ^/No  con- 
tract for  carrying  the  mail  shall  be  made  for  a  longer  time 
than  four  years.''  There  is  no  law  forbidding  contracts  for 
a  shorter  term.  Section  39G0  provides  that  compensation 
for  additional  service  in  carrying  the  mails  shall  not  be  in  ex- 
<i€ss  of  the  exact  proportion  which  the  original  compensation 
bears  to  the  original  service.  This  clause  is  a  restriction 
that  the  compensation  shall  not  be  greater  than  in  exact  pro- 
portion paid  for  the  original  service,  but  it  does  not  say  it 
may  not  be  less.  Under  the  general  intent  of  the  law,  if  the 
additional  service  may  justly  be  procured  for  less,  it  may 
rightfully  be  done.  The  changing  interests  of  the  public, 
and  the  good  of  the  service,  may  require  that  the  number  of 
mails  in  a  given  time  should  be  increased  after  a  contract 
shall  have  been  made.  If  but  a  single  mail  a  week  is  called 
for  in  the  advertisement  for  the  letting  of  a  contract,  bidders 
would  be  likely  to  ask  a  higher  price  for  the  carrying  of  that 
single  mail  than  they  would  for  each  of  a  larger  number  of 
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mails  on  the  same  roate  within  the  same  time.  To  provide 
for  such  a  change,  when  jast  and  expedient,  section  817  of 
the  Postal  Regulations  provides: 

"The  Postmaster  General  may  discontinue  or  curtail  the 
service  on  any  route,  in  whole  or  in  part,  in  order  to  place 
on  the  route  superior  service,  or  whenever  the  public  in- 
terests in  his  judgment  shall  require  such  discontinuance 
or  curtailment  for  any  other  cause,  he  allowing,  as  full  in- 
demnity to  the  contractor,  one  month's  extra  pay  on  the 
amount  of  services  dispensed  with,  and  a  pro  rata  compensa- 
tion for  the  amount  of  services  retained  and  continued." 

This  regulation  is,  in  substance,  incorporated  in  the  in- 
structions given  by  the  Department  to  bidders  for  contracts, 
and  constitutes  a  part  of  the  contract  when  made.  The  reg- 
ulations and  instructions  give  full  notice  to  the  bidders  and 
contractors  that  the  Postmaster-General  reserves  to  himself 
the  power  to  discontinue  a  given  service  whenever  the  public 
interests  in  his  judgment  shall  require  it.  The  contracts  made 
in  pursuance  of  the  regulation  in  the  following  clause  sub- 
stitutes the  word  "contract"  for  "service,"  as  follows: 

"  It  is  hereby  stipulated  and  agreed  by  the  said  contractor 
and  his  sureties  that  the  Postmaster-Geuer<al  may  discontinue 
or  extend  this  contract,  change  the  schedule  and  termini  of 
the  route,  and  alter,  increase,  decrease,  or  extend  the  service, 
in  accoi dance  with  law,  he  allowing  not  to  exceed  a  pro  rata 
increase  of  compensation  for  any  additional  service  thereby 
r*»quired ;  and  in  case  of  decrease,  curtailment,  or  discontinu- 
ance of  service,  as  full  indemnity  to  said  contractor,  one 
month's  extra  pay  on  the  amount  of  service  dispensed  with, 
and  not  to  exceed  a  pro  rata  compensation  for  the  service 
retained;  but  no  increase  of  compensation  shall  be  allowed 
for  a  change  of  service  not  amounting  to  an  increase,  nor  in 
demnity  of  month's  extra  pay  for  any  change  of  service  not 
involving  a  decrease  of  service." 

This  interpretation  given  by  the  parties  to  the  word  "  serv- 
ice" as  found  in  the  regulation,  in  connection  with  the  regu- 
lation, gives  to  the  Postmaster-General  the  power  to  discon- 
tinue a  contract  when  in  bis  judgment  the  public  interests 
require  it.  In  the  case  of  Oarfielde  v.  United  States  (93  U.  S. 
E.,  246),  the  Supreme  Court  of  the  United  States,  in  con- 
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fltrning  a  similar  regulation  of  earlier  date,  Rpeaking  of  the 
<30Dtractor,  ruled : 

"  He  no  doubt  knew  that  this  regulation  provided  that  the 
Postmaster-General  could  discontinue  entirely  the  service  for 
which  he  proposed^  whenever  in  his  judgment  the  public 
intere>st8  required  it,  and  that  for  such  discontinuance  one 
month's  pay  was  to  be  deemed  a  full  indemnity  to  the  con- 
tractor. There  was  reserved  to  the  Postmaster-General  the 
power  to  annul  the  contract  when  his  judgment  advised  that 
it  should  be  done,  and  the  compensation  to  the  contractor 
was  specified." 

Tour  inquiry  is  therefore,  subject  to  the  limitations  con- 
tained in  it,  answered  in  the  affirmative. 
I  am  yours,  respectfully, 

A.  H.  GARLAND. 

The  Postmastee-Geneeal. 


BATTERY  ISLAND,  MARYLAND. 

Upon  the  facts  preaented  touching  the  title  to  certain  property  at  Bat- 
tery Island,  in  the  Susquehanna  River,  Maryland,  occupied  and  used 
by  the  U.  S.  Fish  Commission  :  Advi9ed  (1)  that  the  legal  title  to  such 
of  the  made  land  as  is  contiguous  to  the  island  is  in  the  riparian  pro- 
prietor ;  (2)  that  the  legal  title  to  such  of  the  made  land  as  is  not  con- 
tiguous to  the  island,  but  lies  separate  therefrom,  is  in  the  State  of 
Maryland,  also  the  title  to  the  soil  on  which  the  public  works  (cribs, 
breakwaters,  etc.)  are  constructed ;  (3)  that  the  United  States  have 
no  title  to  any  land  within  the  lines  of  said  works  or  upon  the  island 
excepting  the  light-house  site. 

Department  op  Justice, 

May  5,  1888. 
Sir  :  I  have  had  under  consideration  the  communication 
of  the  Commissioner  of  Fish  and  Fisheries  and  other  papers 
which  were  referred  to  me  with  your  letter  of  the  18th  ultimo, 
touching  certain  property  on  Battery  Island,  in  the  Susque- 
hanna Eiver,  within  the  State  of  Maryland,  situated  about 
3J  miles  below  Havre  de  Grace,  Md.,  and  in  compliance  with 
your  request  now  beg  to  submit  my  opinion  as  to  whether 
the  United  States  have  a  valid  title  to  the  whole  or  any  part 
of  the  premisei>. 
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Part  of  said  island,  comprising  2,026  square  feet  of  ground, 
was  purchased  by  the  United  States  in  1852  for  a  light-house 
site,  and  is  still  used  for  that  purpose.  On  examining  the 
title  papers  relating  thereto,  I  find  that  a  patent  covering  the 
whole  island  (formerly  called  Edmonson  Island  or  Shad  Bat- 
tery, and  containing  1  or  2  acres  only)  was  issued  by  the 
State  of  Maryland  to  Robert  Gale  and  John  Donohoe  some 
time  previous  to  the  year  1835.  In  1842  it  was  purchased  by 
Otto  Scott  at  a  sheriff's  sale,  under  an  execution  on  a  judg- 
ment against  said  Gale  and  Donohoe.  The  title  of  the  United 
States  to  the  light-house  site  is  derived  by  deed  from  said 
Scott.  The  remainder  of  the  island  was  leased  by  the  Gov- 
ernment from  T.  B.  Ferguson  in  1883  for  a  nominal  rent 
($1  per  annum),  and  has  since  been  held  under  his  lease,  re- 
newed from  time  to  time ;  but  for  several  years  prior  to  1883 
it  had  been  occupied  for  the  purposes  of  the  U.S.  Fish  Com- 
mission, with  the  permission  of  the  owner,  and  it  has  since 
been  occupied  fur  the  same  purposes  under  the  said  lease. 

During  such  occupancy  a  number  of  cribs,  breakwaters, 
basins,  and  other  works  have  been  constructed  by  the  Gov- 
ernment, at  great  expense,  in  the  waters  immediately  ad- 
jacent to  the  island  and  outside  of  its  original  boundaries* 
Within  the  lines  of  these  works  are  several  pieces  of  "made 
land,''  formed  by  deposits  of  earth  obtained  in  dredging  the 
channel  leading  to  the  island  and  otherwise,  some  of  which 
are  contiguous  to  and  others  separate  and  distinct  from  the 
island.  And  the  question  proposed  I  understand  to  relate  to 
the  soil  on  which  the  said  works  are  constructed,  including 
the  pieces  of  made  land  referred  to,  and  not  to  any  soil  lying 
M'ithin  the  original  limits  of  the  island. 

In  regard  to  the  made  land  which  is  contiguous  to  the  island, 
and  which  constitutes  really  a  part  of  the  latter  as  it  now  ex- 
ists, the  ownership  thereof  would  seem  to  be  in  the  proprietor 
of  the  land  in  front  of  which  the  same  was  formed.  By  an  act 
of  the  Maryland  legislature,  passed  in  1862,  chapter  129  (see 
also  Revised  Code  of  Maryland,  1878,  pp.  183, 184),  the  owner 
of  land  bounding  on  navigable  waters  is  declared  to  be  en- 
titled to  all  accretions  to  said  land  by  the  recession  of  the 
water,  whether  formed  or  made  by  natural  causes  or  other- 
tcise,  in  like  manner  and  to  like  extent  as  such  right  may  be 
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claimed  by  the  owner  of  land  bounding  on  water  not  naviga- 
able;  and  he  is  also  declared  to  bo  entitled  to  the  exclusive 
right  of  making  improvements  into  the  water  in  front  of  his 
land  (saving  only  that  no  Improvement  shall  be  so  constructed 
as  to  interfere  with  the  navigation  of  the  stream);  and  it  is 
further  declared  that  such  improvements  and  accretions  shall 
pass  to  the  successive  owners  of  the  land  to  which  they  are 
attached  as  incident  to  their  respective  estates.  The  -Crnited 
States  own  no  land  on  the  island,  excepting  the  light-house 
site  hereinbefore  mentioned,  which,  when  purchased  by  the 
Government,  was  bounded  on  all  sides  by  other  land  belong- 
ing to  the  vendor  thereof,  and  its  boundaries  have  since  re* 
mained  unchanged.  Manifestly,  then,  the  proprietorship  of 
such  site  does  not  carry  with  it  any  rights  under  the  said  act. 

With  respect  to  the  other  made  land,  namely,  that  which 
is  not  attached  to  the  island,  and  also  the  soil  whereon  the 
said  works  are  constructed,  I  am  of  the  opinion  that  the 
title  thereto  is  in  the  State  of  Maryland.  It  is  well  settled 
that  each  State  owns  the  land  of  all  tide  waters  within  its 
jurisdiction,  unless  they  have  been  granted  away.  (McCready 
V.  Virginia,  94  U.  S.  R.,  391.)  In  the  absence,  therefore,  of  any 
grant  by  the  State  of  Maryland  imparting  a  right  to  the 
premises  (and  I  am  not  advised  that  any  such  grant  exists) 
the  ownership  thereof  must  be  deemed  to  be  in  that  State. 

It  will  be  observed  that  the  law  of  Maryland  cited  above 
gives  the  riparian  proi)rietor  the  exclusive  right  to  make  im- 
provements in  the  water  in  front  of  his  land.  The  construc- 
tion of  the  public  works  already  referred  to  in  the  immediate 
front  of  the  island  abridges  somewhat  the  exercise  of  such 
right  by  its  owner;  but. they  were  constructed  there  with 
the  consent  of  such  owner.  There  is  believed  to  be  no  ground, 
legal  or  equitable,  upon  which  he  could  maintain  any  claim 
to  or  respecting  the  same  as  against  the  Government. 

The  result  reached  by  me  may  be  summed  up  thus :  (1) 
The  legal  tttle  to  such  of  the  made  land  as  is  contiguous  to 
the  island  is  in  the  riparian  proprietor.  (2)  The  legal  title 
to  such  of  the  made  land  as  is  not  contiguous  to  the  island, 
but  lies  separate  therefrom,  is  in  the  State  of  Maryland  ;  also 
the  title  to  the  soil  on  which  the  public  works  aforesaid  are 
constructed.    (3)  The  United  States  have  no  title  to  any  land 
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witbiu  the  lines  of  said  works  or  apon  tbe  iAJand,  excepting 
the  light-house  site. 

The  condition  of  the  title  to  the  property  at  Battery  Island, 
occupied  and  used  by  the  Fish  Commission,  here  pointed  out, 
may  suggest  the  advisability,  in  order  to  avoid  complications 
in  the  future  and  to  adequately  protect  tbe  public  interests 
there,  of  acquiring  for  the  United  States  the  part  of  the 
island  not  already  owned  by  them  (containing  about  1  acre) 
which  is  at  present  occupied  by  the  Commission  under  the 
lease  from  Ferguson,  and  also  of  obtaining  from  the  State  a 
grant  to  the  United  States  of  tbe  land  belonging  to  the  former 
within  the  lines  of  said  works,  together  with  a  cession  of  juris- 
diction over  the  whole  of  the  property. 

The  papers  received  with  your  letter  are  herewith  re- 
turned. 

I  have  the  honor  to  be,  very  respectfully, 

Your  obedient  servant, 

A.  H.  GARLAND. 

The  President. 


COMPENSATION  OF  DISTRICT  AITORNEY. 

Where  a  district  attorney  instituted  proceedings  for  tbe  forfeitore  under 
section  52;)9,  Revised  Statutes,  of  "  all  tbe  riRbts,  privileges,  and  fran- 
cbises*'  of  a  national  banking  association,  by  direction  of  tbe  Solicitor 
of  tbe  Treasury,  agreeably  to  section  380,  Revised  Statutes :  Jdvised 
that  tbe  account  of  tbe  district  attorney  for  bis  services,  upon  ap- 
proval thereof  by  the  Attorney-General,  may  properly  be  paid  out  of 
the  appropriation  for  tbe  payment  of  miscellaneous  expenses  author- 
ized by  the  Attorney -General. 

Department  of  Justice, 

June  14,  1888. 
Sir:  I  have  given  carefnl  attention  to  the  question  of  au- 
thority to  pay  the  claim  of  W.  B.  Burnet  for  services  as  dis- 
trict attorney  in  the  judicial  proceedings  instituted  by  the 
Comptroller  of  the  Currency   under  section  6239,  Revised 
Statutes,  for  the  forfeiture  of «'  all  the  rights,  privileges,  and 
franchises"  of  the  Fidelity  National  Bank,  of  Cincinnati,  Ohio. 
Section  380,  Revised  Statutes,  provides  as  follows: 
^<A11  suits  and  proceedings  arising  out  of  the  provisions  of 
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law  goveruing  national  banking  associations,  in  which  the 
United  States  or  any  of  its  officers  or  agents  shall  be  parties, 
^hall  be  conducted  by  the  district  attorneys  of  the  several  dis- 
tricts^ under  the  direction  and  supervision  of  the  Solicitor  of  the 
Treasury.^ 

The  proceedings  in  question  were  instituted  under  that  sec- 
tion, by  (lirectioii  of  the  Solicitor  of  the  Treasury,  and  were 
8uch  as  it  was  the  duty  of  Mr.  Burnet  to  conduct. 
^  District  attorneys  are  compensated  by  fees  and  fixed  sal- 
aries. Congress  has  in  several  sections  of  the  Eevised  Stat- 
utes prescribed  what  fees  shall  be  charged  by  them,  and  for 
what  services,  and  by  section  770  has  declared  that  district 
attorneys  are  entitled  to  receive  a  salary  at  the  rate  of  $200 
a  year  ^^for  extra  services.^ 

It  is  unnecessary  to  examine  the  several  provisions  of  law 
relating  to  the  fees  of  dis&ict  attorneys,  because  Mr.  Burnet 
admits  that  his  claim  does  not  come  within  any  of  them,  nor 
do  the  services  on  which  the  claim  is  founded  bear  analogy 
to  those  named  in  the  provisions  of  law  mentioned,  as  the 
litigation  in  which  they  were  rendered  was  not  set  on  foot 
for  the  benefit  of  the  Government  of  the  United  States,  but 
for  the  benefit  of  the  Fidelity  National  Bank,  and  possibly 
of  the  public  in  general. 

Is  the  claim  covered  by  the  provision  allowing  him  a  sal- 
ary of  $200  ^^for  extra  services  f  ^ 

Undoubtedly  the  services  rendered  by  Mr.  Burnet  were 
^^extra^  in  the  sense  that  they  were  not  enumerated  in  any 
of  the  provisions  of  law  relating  to  fees ;  but  the  words  ^^  extra 
services^  have  not  been  given  so  extended  a  sense  by  those 
charged  with  the  duty  of  applying  these  laws.  They  have 
uniformly  held  that  i\\e^^  extra  «cri?ice«"  contemplated  are 
certain  duties  of  a  minor  character  which  the  district  attor- 
neys are  required  to  perform,  but  for  which  Congress  has  not 
seen  fit  to  legislate  severally  as  to  compensation;  but  that 
services  out  of  the  ordinary  run  of  official  duties  do  not  fall 
within  the  meaning  of  "  extra  services^''  as  used  in  section  770. 

That  there  are  services  in  the  view  of  Congress  required 
by  law  of  district  attorneys,  and  not  covered  by  any  legisla- 
tion as  to  the  compensation  of  such  officers,  is  shown  clearly 
by  the  third  section  of  the  act  20th  June,  1874  (18  Stat.,  109), 
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which,  after  declaring  "  that  no  civil  officer  of  the  Govern- 
ment shall  hereafter  receive  any  compensation  or  perqaisites, 
directly  or  indirectly,  from  the  Treasury  or  property  of  the 
United  States  beyond  his  salary  or  compensation  allowed 
bylaw,"  says,  ^^Provided,  That  this  shall  not  be  construed  to 
prevent  the  employment  and  payment  by  the  Department  of 
Justice  of  district  attorneys  as  now  allowed  by  law  for  the 
performance  of  services  not  covered  by  their  salaries  or  feesP' 

I  am  entirely  free  from  doubt  that  Mr.  Burnet's  services* 
are  not  covered  by  the  salary  for  "  extra  services  "  allowed  by 
law,  according  to  the  settled  interpretation  of  section  770^ 
Revised  Statutes. 

I  am  of  opinion,  furthermore,  that  Congress  intended  that ' 
such  services  as  Burnet's  should  be  paid  out  of  the  appro- 
priation to  defray  the  expenses  of  the  United  States  courts. 
In  the  appropriation  for  that  purpose  for  the  fiscal  year  end- 
ing the  30th  June,  1888  (24  Stat.,  542),  is  the  following  pro- 
vision : 

^^For  payment  of  such  miscellaneous  expenses  as  may  be 
authorized  by  the  Attorney-General,  including  the  employ- 
ment of  janitors  and  watchmen  in  rooms  or  buildings  rented 
for  the  use  of  courts,  interpreters,  experts,  and  stenographers ; 
of  furnishing  and  collecting  evidence  where  the  United 
States  is  or  may  be  a  party  in  interest,  and  moving  of  rec- 
ords, two  hundred  and  fourteen  thousand  four  hundred 
dollars." 

In  my  opinion  the  Attorney-General's  approval  of  Mr* 
Burnet's  account  would  authorize  its  payment  out  of  the 
appropriation  for  the  payment  of  miscellaneous  t^xpenses 
authorized  by  the  Attorney-General. 

I  do  not  think  it  necessary  that  the  authority  of  the 
Attorney -General  contemplated  by  the  act  should  have  been 
given  before  the  service  was  rendered,  but  that  it  is  enough 
if  his  approval  or  sanction  is  given  after  the  service  has  been 
rendered.  Any  other  view  would  produce  great  embarrass- 
ment aud  in  some  instances  seriously  obstruct  the  adminis- 
tration of  justice,  as  all  expenses  cannot  possibly  be  foreseen 
by  the  Attorney-General,  aud  it  would  be  a  public  inconven- 
ience to  stop  judicial  proceedings,  for  example,  to  afford 
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time  to  make  application  to  the  Attorney- General.  It  seems 
to  me,  therefore,  that  it  can  hardly  be  supposed  that  Congress 
intended,  by  the  use  of  the  words  "  authorized  by  the  Attor- 
ney-Oeneral,"  any  more  than  that  his  approval  of  an  expense 
should  be  necessary  before  it  could  be  paid  under  the  pro- 
vision in  question.  In  the  case  in  hand,  Mr.  Burnet  was  re- 
quired by  law  to  perform  the  services  in  question  when  di- 
rected to  do  so  by  the  Solicitor  of  the  Treasury  without  the 
knowledge  of  the  Attorney- General,  and  it  must  have  been 
intended  that  services  so  required  and  rendered  should  be 
paid  for,  and  my  opinion  is  that  Congress  had  in  view  that 
proper  compensation  in  all  such  cases  should  be  made  out  of 
the  above-mentioned  appropriation  "  for  the  payment  of  such 
miscellaneous  expenses  as  may  be  authorized  by  the  Attor- 
ney-General." 

I  do  not  see  that  your  action  is  necessary  in  the  present 
state  of  this  business ;  but  as  the  case  stands  without  pre- 
cedent in  this  Department,  its  extraordinary  character  might 
be  a  reason  for  sending  it  to  the  Treasury  with  your  approval 
should  you  concur  in  my  views. 

I  have  the  honor  to  be,  very  respecfully,  yonr  obedient 

servant, 

WM.  A.  MAURY, 

Acting  Attorney- Oeneral. 
The  President. 


COMMISSIONERS  OF  EMIGRATION,  NEW  YORK. 

Under  the  act  of  August  3, 1882,  chapter  376,  and  the  contract  made  by 
the  Secretary  of  the  Treasury  agreeably  thereto  with  the  commis- 
sioners of  emigration  of  the  State  of  New  York,  the  latter  are  not 
bound  to  account  for  and  pay  over  to  the  Treasury  Department  money»^ 
received  by  them  for  privileges  granted  to  individuals  to  transact  in 
Caatle  Garden  certain  business  with  the  immigrants  there. 

Department  op  Justice, 

Jun^  30, 1888. 
Sm :  Your  letter  of  the  12th  ultimo  states  that,  pursnaDt 
to  the  provisions  of  the  act  of  August  3, 1882,  entitled  ''Ad 
act  to  regulate  immigration,''  the  Secretary  of  the  Treasury,- 
on  the  27th  of  September,  1883,  entered  into  a  contract  with 
the  commissioners  of  emigration  of  the  State  of  New  York^ 
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ander  which  the  Treasury  Department  has  allowed  and  paid 
from  the  immigration  fund  created  by  fhat  act  certain  ex- 
penses incurred  by  the  commissioners,  including  the  sum  of 
$8,000  a  year  rent  paid  by  them  for  Castle  Oarden,  used  as 
a  landing  place  for  immigrants. 

During  the  continuance  of  such  contract  it  appears  that 
the  commissioners  have  received  considerable  amounts  of 
money  for  privileges  granted  by  them  to  individuals  to  tran- 
sact in  Castle  Oarden  certain  business  with  the  immigrants 
there — such  as  selling  them  food,  railroad  tickets,  etc., 
changing  their  money,  transporting  their  baggage,  and  the 
like — and  that  the  money  so  received  has  not  been  accounted 
for  at  the  Treasury  Department. 

You  inquire  whether,  under  the  act  and  contract  referred 
to,  such  money  should  be  accounted  for  and  paid  over  by  the 
commissioners  to  that  Department. 

Upon  examination  of  said  act  I  find  no  provision  therein 
which  contemplates  the  collection  of  or  accounting  to  the 
Treasury  for  any  money  other  than  the  "  duty  of  60  cents 
for  each  and  every  passenger  not  a  citizen  of  the  United 
States  who  shall  come  by  steam  or  sail  vessel  from  a  foreign 
port,"  etc.,  and  with  the  collection  of  that  duty  the  commis- 
sioners  have  nothing  to  do;  nor  do  I  find  any  provision  in 
the  said  contract  under  which  money  is  authorized  to  be  col- 
lected by  or  paid  to  the  commissioners,  excepting  such  as 
shall  be  found  due  for  necessary  expenses  incurred  by  them 
in  the  performance  of  the  contract. 

It  seems  that,  in  adjusting  the  accounts  of  the  commis- 
sioners for  expenses  so  incurred,  the  Treasury  Department 
has  heretofore  allowed  as  part  of  these  expenses  the  amount 
of  the  rent  annually  paid  by  them  for  Castle  Garden.  But 
this  does  not  make  the  United  States  a  lessee  of  the  prem- 
ises, or  entitle  it  to  the  income  derived  from  the  use  thereof 
for  private  business  purposes  under  licenses  given  by  the 
commissioners.  The  latter  are  officers  of  the  State,  and  in 
their  capacity  as  su^h  are  authorized  to  lease,  and  have 
leased,  from  the  city  of  New  York,  for  the  purpose  of  a  land- 
ing place  for  immigrants,  what  is  known  as  Castle  Garden. 
Their  accountability  is,  I  conceive,  to  the  State  for  whatever 
jnoney  they  may  receive  for  grants  by  them  of  privileges  to 
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traDsact  private  business  upon  the  premises  so  leased.  Such 
funds  cannot  well  be  regarded  as  belonging  to  the  United 
States. 

I  am  accordingly  of  the  opinion  that  the  commissioners- 
are  under  no  duty,  by  the  provisions  of  either  the  act  or  the 
contract  referred  to,  to  account  for  and  pay  over  to  the 
Treasury  Department  the  money  received  by  them  for  the^ 
purposes  aforesaid. 

I  am,  sir,  very  respectfully, 

G.  A.  JENKS, 
Acting  Attorney- OeneraL 
The  Secretary  of  the  Treasury. 


CUSTOMS  DUTIES. 

The  phrase  ''forgings  of  iron  and  steel/*  as  used  in  clauses  Nos.  163  and* 
167  (T.  I.,  new),  of  the  act  of  March  3,  1883,  chapter  121,  includes 
•forirings  made  of  iron  and  forgings  made  of  steel,  and  is  not  limited 
to  articles  composed  of  both  iron  and  steel  combined  in  the  same 
forging. 

Department  op  Justice, 

July  2, 1888. 

Sir  :  By  your  letter  of  June  1, 1888,  you  ask  for  an  ex- 
pression of  my  opinion  as  to  the  true  interpretation  of  clauses 
(T.  I.,  new),  Nos.*163  and  167  of  the  tariff  act  of  the  3d  of 
March,  1883,  with  reference  to  the  phrase  '^forgings  of  iron 
and  steel,''  which  is  used  in  both. 

No  163  is:  "Anvils  [2.J  cents  per  pound],  anchors  or  parts 
thereof  [2J  cents  per  pound],  mill-irons  and  mill-cranks  of 
wrought-iron  and  wrought-iron  for  ships  [2  cents  per  pound], 
ajid  forgings  of  iron  and  steel  for  vessels,  steam-engines,  and 
locomotives,  or  parts  thereof,  weighing  each  twenty  five 
pounds  or  more,  two  cents  per  pound." 

Clause  No.  167  is :  ^^Forgiiigs  of  iron  and  steel,  or  forged 
iron, of  whatever  shape,  or  in  whatever  stage  of  manufacture, 
not  specially  enumerated  or  provided  for  in  this  act,  two  and 
one-half  cents  per  pound." 

The  question  is,  doos  the  phrase  "  forgings  of  iron  and 
steel"  limit  the  articles  therein  named  to  such  as  are  com- 
posed of  both  iron  and  steel  combined  in  the  same  forging^ 
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or  does  it  embrace  forgings  made  of  iron  and  also  forgiugs 
made  of  steel? 

Very  few,  if  any,  of  the  articles  named  in  clRUse  No.  163 
are  ever  made  by  a  combination  of  the  two  metals.  To  in- 
terpret the  phrase  so  as  to  limit  it  to  snch  articles  would 
render  it  almost  if  not  quite  nugatory,  and  leave  nearly  all 
the  forgings  used  for  the  purposes  set  forth  in  the  clause  un- 
provided for  by  any  specific  provision  as  to  the  rate  of  duty. 
The  law  could  hardly  have  been  intended  to  provide  for  a 
possible  few  of  the  articles  named,  and  leave  almost  the  whole 
bulk  of  such  products  unprovided  for.  The  same  reason  ap- 
plies in  a  large  degree  to  clause  No.  167.  The  context  of  the 
phrase  in  this  clause,  '*  or  forged  iron,  of  whatever  shape  or 
in  whatever  stage  of  manufacture  not  specially  enumerated 
or  provided  for,"  does  not  necessarily  rebut  the  view  that 
forgings  of  iron  had  been  provided  for  by  the  previous  phrase 
in  the  same  clause.  "  Forged  iron  "  is  a  much  more  compre- 
hensive phrase  than  ^^forgings."  It  includes  all  iron  that  has 
been  subjected  to  the  process  of  forging.  The  last  part  of 
the  sentence,  "not  specially  enumerated  or  provided  for,'' 
clearly  contemplates  that  some  forged  iron  had  been  specially 
enumerated  or  provided  for.  It  is  entirely  consistent  with  the 
context  to  the  phrase  "  forged  iron,"  etc,,  that  a  sp  cific  part 
of  the  manufacture  embraced  in  it  had  been  provided  in  other 
clauses  or  phrases  of  the  act.  The  phrase  in  clause  No.  167 
is  identical  with  that  in  No.  163.  They  both  deal  with  the 
same  general  subject.  Consistency  requires  that  they  shall 
receive  the  same  interpretation,  if  such  interpretation  can 
reasonably  be  given.  There  is  no  sufficient  reason  to  the 
contrary.  I  am  of  the  opinion  that  the  phrase  "  forgings  of 
iron  and  steel "  should  be  interpreted  in  both  clauses  to  in- 
clude forgings  of  iron  and  also  forgings  of  steel,  and  not 
alone  to  those  in  which  the  two  metals  are  combined  in  the 
«ame  forging. 

Very  respectfully, 

G.  A.  JBNKS, 
Acting  Attorney- OeneraL 

The  Seobetaby  of  the  Tbeasubt. 
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GOVERNMENT  ADVERTISEMENTS. 

Section  653,  Revised  Statutes,  is  superseded  by  the  act  of  June  20,  1878, 
chapter  359,  as  regards  the  payment  for  advertisements  by  the  several 
Departments  of  the  Qoverument. 

Department  of  Justice, 

July  3,  1888. 

Sir  :  Tour  letter  of  the  16th  ultimo  has  been  received.  It 
aske<l  for  the  construction  of  the  laws  in  force  respecting  ad- 
vertisements in  newspapers,  referring  to  sections  853,  3823, 
and  3834,  Revised  Statutes. 

Section  853  (act  February  26,  1863)  fixed  printers'  fees 
*^  lor  publishing  any  notice  or  order,  required  by  law,  or  the 
lawful  order  of  any.  court.  Department,  Bureau,  or  other  per- 
son,'' except  for  ten  States  mentioned  in  sections  3823,  3824, 
and  for  other  States,  as  in  3825,  Revised  Statutes.  Section 
-853  included  all  possible  legal  notices  or  orders. 

Section  3823  (act  March  2,  1867)  directed  the  Clerk  of  the 
House  of  Representatives  to  select  certain  newspapers  in 
certain  States,  ten  in  number,  to  publish  (1)  the  treaties  and 
(2)  the  laws  of  the  United  States,  in  one  or  more  of  which 
papers  the  orders  of  a  judge  or  court,  or  officers  of  the  court 
or  executive  officer,  "  shall  be  published."  It  likewise  in- 
cluded all  possible  legal  notices  or  orders. 

Section  3825  regulated  the  publishing  of  treaties  and  laws 
in  all  other  States,  without  mention  of  publication  of  notices 
or  orders  "  required  by  law  "  or  the  order  of  a  court,  so  that 
section  853  had  no  force  in  the  ten  States  and  was  of  force  in 
the  others. 

Section  3824  (act  March  2,  1867)  directed  the  Clerk  to  no- 
tify each  head  of  a  Department  and  each  judge  of  the  United 
States  courts  "of  the  papers  selected  by  him ; "  directed  the 
executive  officers  to  publish  in  the  papers  selected ;  prohib- 
ited payment  of  publicatioos  or  advertisements  in  other  pa- 
pers in  said  districts,  and  forbade  every  public  officer  to 
publish  "  otherwise  than"  thus  provided. 

The  act  of  July  31,  1876,  directed  the  publication  of  all 
treaties  in  only  one  newspaper  in  the  District  of  Columbia, 
4e8ignated  by  the  Secretary  of  State. 
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The  act  of  February  18,  1875  (18  Stat,  313),  amended  sec- 
tion 79,  Revised  Statutes,  so  as  to  read  "after  the  4th  day  of 
March,  1875,  the  publication  of  laws  in  newspapers  shall 
cease.'^ 

The  action  of  the  Clerk  of  the  House  of  Representatives 
under  section  3823  was  to  provide  for  the  publication  of 
treaties  and  laws  in  newspapers,  section  79  forbade  the  pub- 
lication of  laws  in  newspapers,  and  section  204  provided  for 
their  promulgation. 

The  act  of  July  31, 1876,  provided  for  the  publication  of 
treaties  in  another  manner. 

The  duties  of  the  Olerk  to  publish  the  laws  and  treaties 
therefore  ceased,  and  he  was  no  longer  required  to  act; 
therefore  the  injunction  laid  upon  a  court  or  a  judge,  an 
officer  of  court  or  an  executive  officer  of  the  United  States, 
by  section  3823  (contingent  upon  the  action  of  the  Clerk)  also 
ceased.  Thus  the  sections  3823,  3824,  and  3825  were  re- 
pealed. 

The  act  of  June  20, 1878  (20  Stat.,  216),  fixes  the  rates  of 
all  advertisements  by  the  several  Departments  of  the  Govern- 
ment. It  aflfected  section  853,  as  it  directed  "  That  hereafter 
all  advertisements,  notices,  proposals  for  contracts,  and  all 
forms  of  advertiijiing  required  by  law  for  the  several  De- 
partments of  the  Government  may  be  paid  for  at  a  price  not 
to  exceed  the  commercial  rates  charged  to  private  indi- 
viduals, with  the  nsual  discounts;  such  rates  to  be  ascer- 
tained from  sworn  statements  to  be  furnished  by  the  pro- 
prietors  or  publishers  of  the  newspapers  proposing  so  to  ad- 
vertise: Provided^  That  all  advertising  in  newspapers  since 
the  10th  day  of  April,  1877,  should  be  audited  and  paid  at 
like  rates;  but  the  heads  of  the  several  Departments  may 
secure  lower  terms  at  special  rates  whenever  the  public  inter- 
est requires  it." 

The  section  covers  advertisements  that  are  execute<l  by 
the  marshals,  who  are  executive  officers,  under  the  charge  of 
and  subject  to  the  general  supervision  of  the  Department  of 
Justice. 

It  is  thus  an  expense  in  contemplation  of  law  for  the  De- 
partment in  that  the  costs  of  the  advertising  are  paid  out  of 
funds  distributed  for  the  use  of  the  United  States  Courts 
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uDder  the  general  sapervision  of  the  Department  of  Justice. 
There  seems  to  be,  therefore,  no  printers^  fees  contemplated 
by  section  853,  that  are  not  incurred  for  and  paid  by  an  Ex- 
ecutive Department. 

The  facts  that  the  courts  direct  the  advertisements  makes 
them  none  the  less  <'  an  advertising  required  by  law  for  the 
Department" 

Section  853  is  therefore  superseded  by  th«  act  of  June  20, 
1878,  so  far  as  the  advertisements  referred  to  in  your  letter 
are  concerned. 

Very  respectfully, 

G.  A.  JENK8, 
Acting  Attorney- Oeneral. 
The  Secretary  of  the  Treasury. 


TAXATION  OF  INDIAN  LANDS. 

Lands  entered  and  patented  to  Indians  under  the  provisions  of  the  act 
.of  March  3,  1875,  chapter  i:U,  before  the  act  of  July  4,  1884,  chapter 
180,  became  a  law,  are  exempt  from  taxation  for  a  period  of  five  yeara 
from  the  date  of  the  patent  issued  therefor. 

The  said  act  of  July  4,  1884,  is  supplementary  to  the  said  act  o^  March 
3,  1875,  and  its  provisions  apply  to  all  entries  under  the  latter  act  for 
which  patents  had  not  issued  when  the  former  act  took  effect.  Under 
the  act  of  1884  the  lands  entered  are  exempt  from  taxation  for  a 
period  of  twenty-five  yeara  from  the  date  of  the  patent. 

Under  the  act  of  January  18,  1881,  chapter  23,  for  the  benefit  of  the  Win- 
nebago Indians,  the  land  entered  is  expressly  exempt  from  taxation 
for  twenty  years. 

Lands  allotted  to  Indians  under  the  provisions  of  the  act  of'  February  8, 
1887,  chapter  119,  are  exempt  from  taxation  for  twenty-five  years. 

Department  of  Justice, 

July  27,  1888. 
Sir:  An  opinion  isasked  by  you  on  thequestion, "  Whether 
lands  entered  by  or  allotted  to  Indians  under  the  provisions 
of  section  15  of  the  act  of  March  3,  1875  (18  Stat.,  420),  of 
section  5  of  the  act  of  January  18, 1881  (21  Stat.,  315),  of 
section  1  of  the  act  of  July  4,  1884  (23  Stat.,  96),  and  of  sec- 
tion 4  of  the  act  of  February  8, 1887  (24  Stat.,  388),  are  sub- 
ject to  taxation  during  the  period  in  which  said  landsareheld 
in  trust  by  the  United  States  for  the  sole  use  and  benefit  of 
274 — ^VOL  XIX 11 
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the  ladians  by  whom  such  entries  or  to  whom  sach  allot- 
ments shall  have  been  made." 

The  aet  of  3d  March,  1875,  chapter  131  (18  Stat,  420), 
enacts  (section  15)  that  any  Indian  born  in  the  United  States 
and  the  head  of  a  family  or  who  has  arrived  at  the  age  of 
twenty-one,  and  has  abandoned  or  may  hereafter  abandon 
his  tribal  relations,  shall,  on  making  satisfactory  proof  of 
such  abandonment,  under  rules  to  be  prescribed  by  the  Sec- 
retary of  the  Interior,  be  entitled  to  make  a  homestead  entry 
of  public  land  under  the  general  law,  subject,  however,  to 
the  folio wi ng2>roin«o: 

"  Providedy  however^  That  the  title  to  lands-  acquired  by 
any  Indian  by  virtue  hereof  shall  not  be  subject  to  alienation 
or  incumbrance,  either  by  voluntary  conveyance  or  the  judg- 
ment, decree,  or  order  of  any  court,  and  shall  be  and  remain 
inalienable  for  a  period  of  five  years  from  the  date  of  the 
patent  issued  therefor." 

The  act  of  18th  January,  18S1  (21  Stat.,  315),  after  reciting 
that  a  large  number  of  the  Winnebago  Indians,  of  Wisconsin, 
have  selected  and  settled  in  good  faith  upon  homestead 
claims  under  section  lo  of  the  act  of  3d  March,  1875  («tfpra), 
and  have  abandoned  their  tribal  relations,  and  after  provid- 
ing among  other  things  for  cases  in  which  certain  of  the 
said  Indians  are  prevented  by  poverty  from  obtaining  the 
benefit  of  the  said  act  of  3d  March,  1875  (nupra)^  enacts  (sec- 
tion 5)  : 

**  That  the  titles  acquired  by  said  Winnebagoes  of  Wiscon- 
sin, in  and  to  the  lands  heretofore  or  hereafter  entered  by 
them  under  the  provisions  of  said  act  of  March  third,  eight- 
een hundred  and  seventy-five,  shall  not  be  subject  to  aliena- 
tion or  incumbrance,  either  by  voluntary  conveyance  or  by 
the  judgment,  decree,  or  order  of  any  court,  or  subject  to 
taxation  of  any  character,  but  shall  be  and  i^main  inalien- 
able and  not  subject  to  taxation  for  the  period  of  twenty 
years  from  the  date  of  the  patent  issued  therefor.  And 
this  section  shall  be  inserted  in  each  and  every  patent 
issued  under  the  provisions  of  said  act  or  of  this  act." 

By  the  act  4th  July,  1884  (23  Stat.,  96),  it  is  provided  (sec- 
tion 1)  : 

^'  That  such  Indians  as  may  now  be  located  on  public  lands. 
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or  as  may,  ander  the  direction  of  the  Secretary  of  the  Inte- 
rior, or  otherwise,  hereafter  so  locate,  may  avail  themselves 
of  the  provisions  of  the  homestead  laws  as  fully  and  to  the 
same  extent  as  may  now  b§  done  by  citizens  of  the  United 
States ;  and  to  aid  such  Indians  in  making  selections  of  home- 
steads and  the  necessary  proofs  at  the  proper  land  offices, 
one  thousand  dollars,  or  so  much  thereof  as  may  be  necessary, 
is  hereby  appropriated  j  but  no  fees  or  commissions  shall  be 
charged  on  account  of  said  entries  or  proofs.  All  patents 
therefor  shall  be  of  the.  legal  eifect,  and  declare  that  the 
United  States  does  and  will  "hold  the  land  thus  entered  for 
the  period  of  twenty-five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  by  whom  such  entry  shall  have  been 
made,  or,  in  case  of  his  decease,  of  his  widow  and  heirs  ac- 
cording to  the  laws  of  the  State  or  Territory  where  such  land 
is  located,  and  that  at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said  Indian,  or  his 
widow  and  heirs  as  aforesaid,  in  fee,  discharged  of  said  trust 
and  free  of  all  charge  or  incumbrance  whatsoever.'' 

The  act  of  8th  February,  1887  (24  Stat,  383),  authorizes  the 
President  to  allot  to  Indians  in  severalty  lauds  in  any  reserva- 
tfoti  on  which  their  tribe  or  baud  may  be  settled,  and  in  certain 
other  cases  to  make  allotments  to  Indians  out  of  lands  of  the 
United  States,  and  provides  (section  6)  : 

**  That,  upon  the  approval  of  the  allotments  provided  for 
in  this  act  by  the  Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor  in  the  name  of  the  allottees,  which 
patents  shall  be  of  the  legal  effect,  and  declare  that  the 
United  States  does  and  will  hold  the  land  thus  allotted,  for 
the  period  of  twenty-five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allottment  shall  have 
been  made,  or,  in  case  of  his  decease,  of  his  heirs  according 
to  the  laws  of  the  State  or  Territory  where  such  land  is 
located,  and  that  at  the  expiration  of  said  period  the  United 
States  will  convey  the  same  by  patent  to  said  Indian,  or  his 
heirs  as  aforesaid,  in  fee,  discharged  of  said  trust  and  free  of 
all  charge  or  incumbrance  whatsoever :  Provided^  That  the 
President  of  the  United  States  may  in  any  case  in  his  discre- 
tion extend  the  period.  And  if  any  conveyance  shall  be 
made  of  the  lands  set  apart  and  allotted  as  herein  provided, 
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or  any  contract  made  touching  the  same,  before  the  expira- 
tion  of  the  time  above  mentioned,  such  conveyance  or  con- 
tract shall  be  absolutely  null  and  void :  Provid^j  That  the 
law  of  descent  and  partition  in  fcjrce  in  the  State  or  Terri- 
tory where  such  lands  are  situate  shall  apply  thereto  after 
patents  therefor  have  been  executed  and  delivered,  except 
as  herein  otherwise  provided ;  and  the  laws  of  the  State  of 
Kansas  regulating  the  descent  and  partition  of  real  estate 
shall,  so  far  as  practicable,  apply  to  all  lands  in  the  Indian 
Territory  which  may  be  allotted  in  severalty  under  the  pro- 
visions of  this  act." 

The  interesting  feature  of  this  legislation  is  that  it  marks 
a  new  epoch  in  the  history  of  the  Vidians,  namely,  that  in 
which  Congress  has  begun  to  deal  with  them  as  individuals^ 
and  not  only  as  nations,  tribes,  or  bauds,  as  heretofore.  It 
is  dismemberment  of  the  tribes  and  bands,  and  absorption^ 
as  citizens,  of  the  individuals  composing  them  by  the  States 
and  Territories  containing  the  lauds  on  which  such  individ- 
uals settle  or  may  be  settled,  that  is  the  policy  of  this  new 
legislation. 

But  Congress  has  not  deemed  it  safe,  in  making  the  Indian 
a  freeholder,  to  give  him  at  once  the  same  control  over  CUe 
land  as  other  fi^eeholders  enjoy.  The  legislation  above  men- 
tioned deprives  the  Indian  settler  of  the  right  of  conveying 
or  encumbering  the  land,  in  any  way,  for  a  period  stated,  or 
provides  that  it  shall  be  held  by  the  United  States  for  a  given 
time  in  trust  for  the  sole  use  and  benefit  of  the  Indian,  and,, 
at  the  expiration  of  such  time,  be  conveyed  to  him  by 
patent. 

That  Congress  has  power  to  say  that  the  Indian  settler  on 
the  public  lands  in  a  State  or  Territory  shall  not  be  taxed  as 
to  his  land,  or  that  it  shall  not  be  aliened  or  encumbered  in 
any  way,  is,  I  think,  clear;  for  if  the  Indians,  as  communities,, 
are  under  "the  paternal  superintendence  of  the  Govern- 
ment "  (6  Wheat.,  588),  or  "  in  a  state  of  pupilage,"  looking  to 
our  Government  for  protection,  relying  upon  its  kindness  and 
its  power,  appealing  to  it  for  relief  to  their  wants,  and  ad- 
dressing the  President  as  their  great  father  (5  Peters,  17 ;  112 
U.  S.  R.,  99 ;  118  U.  S.  R.,  384),  and  if  the  national  legislation 
has  tended  more  and  more  towards  the  education  and  civili* 
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zation  of  the  Indians  and  fitting  them  to  be  citizens  (112  U.  S. 
R.,  106),  it  is  not  easy  to  comprehend  why  the  guiding  and  pro- 
tecting hand  of  the  Government  should  be  powerless  to  fol- 
low the  Indian  who  has  abandoned  his  tribe  and  resolved  to 
live  in  a  civilized  community.  It  is  true  that  the  Indian  who 
^ives  np  his  wild  life  has  taken  a  great  step  in  the  direction 
of  becoming  a  citizen,  but  his  situation  as  a  member  of  a  civ- 
ilized community  exposes  him  to  dangers  which  call  for  the 
fostering  care  and  protection  of  the  Government,  without 
which  the  attempt  to  make  him  a  useful  citizen  must  fail 
necessarily.  It  is  only  after  a  considerable  period  of  proba- 
tion that  he  can  be  educated  to  understand  the  dignity  and 
responsibilities  that  belong  to  citizenship  and  the  ownership 
of  property,  and  it  is  to  protect  him,  while  receiving  this 
education,  that  Congress  has  placed  the  above-mentioned  re- 
straints upon  his  property  rights.  Say  the  Sui)reme  Court  of 
the  United  States  in  Elk  v.  Wilkins  (112  U.  S.  K.,  106) :  "But 
the  question  whether  any  Indian  tribes,  or  members  thereof, 
have  become  so  far  advanced  in  civilization  that  they  should 
be  let  out  of  the  state  of  pupilage  and  admitted  to  the  privileges 
and  responsibilities  of  citizenship  is  a  question  to  be  decided 
by  the  nation  whose  wards  they  are  and  whose  citizens  they 
45eek  to  become,  and  not  by  each  Indian  for  himself.'' 

It  is  plain,  then,  that  the  Governmnst  must  continue  its 
^* paternal  superintendence"  over  the  individual  Indian  who 
has  become  a  freeholder  in  a  State  or  Territory  under  the 
legislation  above  mentioned,  or  it  should  not  be  the  means  of 
introducing  into  such  State  or  Territory  so  dangerous  an  ele- 
ment as  the  Indian  must  be  who  is  put  in  the  uncontrolled 
possession  of  property  before  he  has  got  the  mastery  of  the 
improvidence  and  instability  that  characterize  him  in  his 
wild  state. 

Has  Congress  signifie<l  a  purpose  to  withhold  from  State  or 
Territorial  taxation  lands  held  under  the  above-named  stat- 
utes t    That  is  the  question  submitted  for  opinion. 

The  act  of  1875  {supra)  declares  (section  15)  that  the  In- 
dian's title  to  land  entered  by  him  under  that  act  "  shail  not 
be  bubject  to  alienation  or  incumbrance,  either  by  voluntary 
conveyance,  or  the  judgment,  decree,  or  order  of  any  court, 
and  shall  be  and  remain  inalienable  for  a  period  of  five  years 
from*  the  date  of  the  patent  issued  therefor." 
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The  act  of  1884  {supra)  extends  the  benefits  of  the  home-^ 
stead  laws  "to  such  Indians  as  may  notr  be  located  on  pablic 
lands,  or  as  may,  nuder  the  direction  of  the  Secretary  of  the 
Interior,  or  otherwise,  hereafter  so  locate.'^  This  law  re- 
quires that  each  patent  issued  under  it  shall  declare  that  the 
United  States  will  hold  the  lands  entered  for  the  period  of 
twenty  five  years  iu  trust  for  the  sole  use  and  benefit  of  the 
Indian  by  whom  the  land  was  entered,  or  his  widow  and  heirs 
in  case  of  his  decease,  and  that  at  the  expiration  of  said  pe- 
riod the  United  State  will  issue  a  patent  to  such  Indian,  or 
his  widow  and  heirs,  in  fee,  ^^  discharged  of  said  trust  and  free 
of  all  charge  or  incumbrance  whatsoever."^ 

1  am  of  opinion  that  this  act  of  1884  was  intended  to  be 
supplemental  to  and  somewhat  iu  modification  of  the  act  of 
1875,  and  that  its  provisions  apply  to  all  entries  made  under 
the  act  of  1875  for  which  patents  had  not  issued  at  the  time 
the  act  of  1884  went  into  eflfect.  Bat  all  lands  entered  and 
patented  under  the  act  of  1875,  before  the  act  of  1884  became 
a  law,  are,  I  think,  governed  by  the  former  act  alone,  and 
therefore  alienable  by  the  settler  and  subject  to  his  liabiMties 
after  a  period  of  five  years  from  the  date  of  the  patent,  there 
being  no  provision  in  the  act  of  1884  for  recalling  patents- 
already  issued  under  the  act  of  1875  and  replacing  them  by 
others  drawn  in  conformity  to  the  act  of  1884. 

That  the  act  of  1884  was  intended  to  be  supplemental  to 
the  act  of  1875,  and  cover  the  same  cases  as  that  act,  is- 
farther  shown  by  its  general  reference  merely  to  the  power 
of  the  Secretary  of  the  Interior  undei  the  act  of  1875  to  lay 
down  the  rules  and  regalations  under  which  Indians  desiring 
to  enter  public  lands  shall  make  proof  of  abandonment  of 
their  tribal  relations. 

It  would  be  a  great  mistake  to  hold  that  tiie  United  States 
is  an  ordinary  trustee  of  the  lands  entered  by  Indians  under 
the  act  of  1875  and  1884,  for  it  is  in  its  sovereign  character 
as  the  guardian  and  protector  of  the  Indians,  and  in  the  per- 
formance of  a  high  and  sacred  duty  to  them,  the  due  execu- 
tion of  which  is  of  great  importance  to  the  United  States^ 
that  it  assumes  the  relation  of  trustee ;  and  the  trust  created 
by  the  act  is  nothing  less  than  the  means  or  instrumentality 
employed  by  the  United  States  for  the  performance  of  that 
duty.    Now  nothing  is  better  settled  under  the  GonstitntioQ 
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than  that  no  State  or  Territory  has  i)ower  to  lay  a  tax  on  g 
means  or  instrumentality  used  by  the  United  States  in  the 
performance  of  a  duty  appertaining  to  that  Government. 
Said  Chief- Justice  Marshall  in  Weston  v.  The  City  of  Charles- 
ton (2  Peters,  4G6):  "  The  States  have  no  power  by  taxation,  or 
otherwise,  to  retard,  in4)ede,  burden,  or  in  any  manner  con- 
trol the  operation  of  the  constitutional  laws  enacted  by  Con- 
gress to  carry  into  execution  the  powers  vested  in  the  Gen- 
eral Government."  {McCulloch  v.  Maryland^  4  Wheat,  316; 
Oshorn  v.  The  Bank  of  the  United  States^  9  Wheat,  738.  See 
b\80  Railroad  v.  Peniston,  18  Wall.,  38,  for  a  very  full  discus- 
sion of  the  subject.) 

The  case  of  the  United  Staies  v.  The  Nashville,  Chattanooga 
and  St,  Louis  Railway  Company  ( 118  U.  S.  R.,  120)  has  a  direct 
bearing  on  the  point  now  in  hand.  In  that  case  it  was  Iveld 
that  the  statute  of  limitations  of  Tennessee  did  not  run 
against  certain  coupons  cut  from  bonds  of  the  defendant 
company  during  the  time  such  bonds  were  held  by  the 
United  States  as  trustee  for  certain  Indians.  The  court  sayj 
"The  money  with  which  they  (the  bonds)  were  bought  was 
money  received  by  the  United  States  from  the  sale  of  lauds 
ceded  to  them  b^^  the  Chickasaw  Nation  of  Indians.  Those 
lands,  the  money  received  from  their  sale,  and  the  securities 
in  which  that  money  was  invested,  were  held  by  the  United 
States  in  trust,  to  be  applied  for  the  benefit  of  those  Indians, 
in  the  performance  of  the  obligation  assumed  by  the  United 
States  by  treaties  with  them.  The  securities  were  thus  held 
by  the  United  States  for  a  public  use  in  the  highest  sense, 
the  performance  of  a  g«^a«i  international  obligation,  and  they 
continued  to  be  so  held  until  that  obligation  had  been  per- 
formed and  discharged,  after  which  they  were  held  by  the 
United  States,  like  all  other  property  of  the  Government,  for 
the  ordinary  public  uses.''    (Page  126.) 

It  is  impossible  to  distinguish  that  case,  in  principle,  from 
the  one  in  hand,  or  to  escape  the  conclusion  that  the  course 
of  reasoning  that  shows  that  the  coupons  were  not  affected 
by  the  State  statute  of  limitations  must  necessarily  lead  to 
the  exemption  of  the  lands  in  question  from  State  or  Terri- 
torial taxation. 

But,  aside  from  this  view,  the  words  of  the  act  of  1875  are 
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Hufficieut  to  exempt  the  lands  iu  question  from  taxation.  It 
is  true  the  term  taxation  is  not  used,  but  it  woakl  seem  to 
be  embraced  necessarily  by  the  declaration  that  the  lands 
'^  shall  not  be  subject  to  alienation  or  incumbrance/'  follow- 
ing which,  to  be  sure,  are  the  words,  "either  by  voluntary 
conveyance,  or  the  judgment,  decree,  or  order  of  any  court, 
and  shall  be  and  remain  inalienable  for  a  period  of  five  years 
from  the  date  of  the  patent  issued  therefor ; "  which  words,  it 
is  easy  to  see,  were  used  by  way  of  illustration  or. example 
merely,  and  not  to  narrow  the  sense  of  the  preceding  general 
terms  "alienation"  and  "  incumbrance;'' just  as  the  old 
English  statute  declaring  that  a  ship  should  not  be  deemed 
a  wreck  if  "a  man,  a  dog,  oi:»  a  cat"  escaped  alive,  as  to 
which  words  Lord  Coke  says,  "for,  besides  these  two  kinds 
of  .beasts,  fowls,  birds,  hawks,  and  other  living  things  are 
understood,  whereby  the  ownership  or  property  of  the  goods 
may  be  known." 

The  intention  of  the  act  of  1876  being  to  provide  a  way  for 
starting  the  Indian  to  live  in  a  civilized  way  and  educate 
iiim  to  be  a  good  citizen,  it  would  be  a  strange  thing,  indeed, 
to  find  that  Congress  had  made  its  plan  for  that  purpose 
dependent  on  the  Indian's  ability  and  disposition  to  pay  the 
taxes  assessed  on  his  land.  It  is  unnecessary  to  argue  that 
such  an  interpretation  would  defeat  the  manifest  intention 
of  Congress,  and  involve  the  inconsistency  of  treating  the 
Indian  as  helpless  and  dependent,  and  at  the  same  time  as 
able  to  take  care  of  himself. 

We  ]>as8  now  to  the  act  of  1881  (#t*pra),  for  the  benefit  of 
the  Winnebago  Indians.  This  statute  contains,  in  addition 
to  the  provision  of  the  act  of  1875  against  alienating  and  en- 
cnmberiug,  the  express  declaration  that  the  lands  entered 
"shall  not  be  subject  to  taxation  of  any  character"  for 
twenty  years,  thereby  removing  the  question  of  immunity 
from  taxation  beyond  the  domain  of  argument.  Congress 
has  seen  fit  in  this  act  not  to  leave  to  constrnction  the  ex- 
emption of  the  lands  from  taxation,  but  its  explicit  declara- 
tion in  that  respect  in  this  subsequent  law  does  not,  it  may 
be  observed,  impair,  in  my  opinion,  the  argument  above 
urged  in  favor  of  exemption  from  taxation  under  the  act  of 
1875. 
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I  am  also  of  opinion  that  the  allotment  lands  provided  for 
in  the  act  of  1887  are  exempt  from  State  or  Territorial  taxa- 
tion apon  the  ground  above  stated  with  reference  to  the 
act  of  1884,  namely,  that  the  lands  covered  by  the  act  are 
held  by  the  United  States  for  the  period  of  twenty-flve  years 
in  trust  for  the  Indians,  such  trust  being  an  agency  for  the 
exercise  of  a  Federal  power,  and  therefore  outside  the  prov- 
ince of  State  or  Territorial  authority. 

This  disposes  of  the  questions  presented  for  my  consid- 
eration. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

G.  A,  JENKS, 
Acting  Attorney  OeneraL 
The  Seobetaey  of  the  Inteeioe. 


PASSED  ASSISTANT  SUEGEONS  IN  THE  NAVY. 

In  the  organization  of  the  Medical  Corps  of  the  Navy  a  passed  assistant 
surgeon  and  an  assistant  surgeon  are  officers  of  one  and  the  same 
grade,  but  belong  to  different  classes  in  such  grade. 

A  passed  assistant  surgeon  is  simply  an  assistant  surgeon  who  has  been 
officially  notified  that  he  has  passed  successfully  the  examination  nec- 
essary to  be  undergone  before  he  can  be  appointed  a  full  surgeon 
when  a  vacancy  occurs. 

Department  op  Justice, 

July  31,  1888. 

Sib:  I  have  considered  the  qaestions  presented  by  3'onr 
communication  of  the  26th  June  ultimo,  uamel^',  whether 
passed  assistant  surgeons  represent  '^  a  separate  and  dis- 
tinct grade,"  whether  the  incumbent  of  the  oflQce  of  parsed 
iissistant  surgeon  must  be  appointed  and  commissioned  by 
the  President,  with  the  advice  and  consent  of  the  Senate, 
and  whether  there  must  be  a  further  examination  of  passed 
assistant  surgeons  before  promotion  to  the  grade  of  sur- 
geon.'' As  the  last  two  are  necessarily  involved  in  the  first, 
it  is  only  necessary  to  determine  whether  there  exists  in  the 
naval  organization  the  grade  of  passed  assistant  surgeon. 

Section  1368,  Revised  Statutes,  provides  that  ''The  active 
list  of  the  Medical  Corps  of  the  Navy  shall  consist  of  fifteen 
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medical  directors,  fifteen  medical  inspectors,  fifty  surgeons^ 
and  one  hundred  assistant  snrgeons." 

Thie  section  was  supplanted  by  a  provision  in  the  act  of 
5th  Augnst,  1882  (22  Stat.,  285),  which  is  in  these  words: 
"  That  the  active  list  of  the  Medical  Corps  of  the  N|ivy  shall 
hereafter  consist  of  fifteen  medical  directors,  fifty  snrgeohs, 
and  ninety  assistant  and  passed  assistant  sargeons." 

We  will  first  consider  the  law  with  regard  to  passed  as- 
sistant surgeons  as  it  stood  before  the  act  of  5th  August, 
1882  (8upra)j  was  passed,  and  then  consider  the  effect  of 
that  law. 

In  the  chapter  of  the  Revised  Statutes  which  provides  for 
the  organization  of  the  Navy  no  mention  is  made  of  passed 
assistant  surgeons  except  to  declare  (section  1375)  that  a 
surgeon,  assistant  surgeon,  or  passed  assistant  surgeon  may 
be  detailed  as  assistant  to  the  Bureau  of  Medicine  and  Sur- 
gery, which,  although  not  by  any  means  conclusive,  goes  far 
to  show,  in  tbe  absence  of  a  clear  manifestation  of  a  contrary 
purpose  in  some  other  chapter,  that  Congress  did  not  intend 
to  establish  any  such  grade,  but  that,  as  under  the  law  m 
force  at  the  time  of  the  revision,  there  should  be  under  the 
grade  of  assistant  surgeon  two  classes,  namely,  assistant  sur- 
geons and  passed  assistant  surgeons ;  and  accordingly  we 
find,  passing  from  the  chapter  on  organization  to  that  on  rank 
and  precedence,  that  in  dealing  with  the  subject  of  relative 
rank  passed  assistant  surgeons  are  declared  entitled  to  the 
relative  rank  of  lieutenant  or  master,  while  assistant  sur- 
geons are  entitled  to  the  relative  rank  of  master  or  ensign 
(sec.  1474,  Rev.  Stat.) ;  and  passing  to  the  chapter  on  pay^ 
emoluments,  and  allowances,  we  see  that  a  higher  rate  of 
compensation  is  given  passtd  assistant  surgeons  than  assist- 
ant surgeons  (sec.  1556,  Rev.  Stat.),  thus  recognizing,  it 
would  seem,  two  classes  under  the  simple  grade  of  assistant 
surgeon. 

Looking  now  for  guidance  in  analogous  legislation,  we  find 
that  in  the  chapter  on  the  organization  of  the  Kavy  special 
provision  is  made  for  the  grade  of  passed  assistant  paymas- 
ter (sec.  1376),  for  it  is  expressly  declared  (sec.  1377)  that 
^<  until  the  number  of  passed  assistant-paymasters  shall  have 
been  reduced  below  thirty  there  shall  be  no  promotion  to 
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that  gradej  nor  any  appointment  to  the  grade  of  assistant- 
paymaster,"  and  section  1380  provides  that  passed  assistant- 
paymasters  shall  be  legulsitly  promoted  and  conimisHoned  from 
assistant  paymasters  and  paymasters  from  passed  assistant- 
paymasters,  subject  to  such  examinations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Navy."  Again,  section  13S3^ 
provides  that  every  paymaster  shall  give  a  bond  in  the  sum 
of  $25,000,  every  passed  assistant  paymaster  in  the  sum  of 
$15,000,  and  every  assistant  paymaster  in  the  sum  of 
(10,000. 

In  the  Corps  of  Engineers  likewise  we  find  (sees.  1390^ 
1392,  chapter  on  organization)  that  Congress  has  established 
the  grade  of  assistant  engineer  and  the  grade  of  passed 
assistant  engineer  in  terms  equally  clear. 

Now,  it  is  natural  to  look  for  the  same  particularity  of  enact- 
ment in  the  case  of  passed  assistant  surgeons,  if  it  had  been 
the  purpose  of  Congress  in  adopting  the  Revised  Statutes 
to  make  them  a  distinct  grade  instead  of  a  mere  classifi- 
cation under  a  grade.    But  no  such  legislation  is  to  be  founds 

There  is  nothing  in  section  1480,  Revised  Statutes,  mili- 
tating against  the  conclusion  I  have  reached.  The  reference 
in  that  section  to  <^  the  grades  established  "  in  the  six  preceding 
sections  for  the  staff  corps  of  the  Navy  is  the  identical  lan- 
guage of  the  ninth  section  of  the  act  of  March  3, 1871  (16 
Stat.,  536),  which  refers  to  the  previous  sections  of  that  act, 
in  which  grade  and  relative  rank  in  the  staff  department  of 
the  Navy  are  created  together  una  Jlatu  ;  whereas  in  the  Re- 
vised Statutes  the  two  subjects  are  treated  in  distinct  chapters^ 
This  effectually  disposes  of  the  argument  that  there  was  any 
establishing  of  grades  in  the  sections  assigning  relative  rank ; 
the  mistake  of  the  revisers  in  using  the  expression  "  grades 
established  "  being  too  evident  to  admit  of  doubt.  Besides, 
it  would  be  taking  an  unwarrantable  liberty  with  the  lan- 
guage of  the  law  to  deduce  from  the  use  of  the  expression 
<^  grades  established,"  in  the  regulation  of  a  matter  merely 
ceremonious,  an  intention  to  make  a  change  in  the  organiza- 
tion of  the  Medical  Corps  ot  the  navy. 

Indeed,  the  case  of  passed  assistant  surgeons,  under  the 
Revised  Statutes,  was  precisely  similar  to  that  of  passed 
midshipmen  under  the  old  law.    That  law  recognized  no  such 
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grade  as  passed  midshipman.  Midshipman  was  the  grade^ 
and  passed  midshipmen  merely  a  ^'  class."  Hence,  the  act  of 
March  3, 1845,  section  4  (5  Stat.,  794),  declares  that  '^  no  more 
than  one  hundred  and  eighty  passed  midshipmen,  and. those 
senior  in  rank,  shall  at  the  same  time  receive  the  pay  fixed  by 
law  for  that  class  of  officers."  But  the  act  of  1 806,  which  was 
still  in  force  when  the  act  of  1845  took  effect  (2  Stat,  390), 
organizing  the  Navy,  declared  ''  that  the  officers  shall  not 
•exceed  the  following  nambers  and  grades;  that  is  to  say,  thir- 
teen captains,  nine  masters-commandant,  seventy-two  lieuten- 
ants, and  one  hundred  and  fifty  midshipmen."      •      ♦      ♦ 

It  may  be  added,  that  passed  midshipmen  received  more 
pay  than  midshipmen,  just  as  passed  assistant  surgeons  are 
entitled-to  more  pay  than  assistant  surgeons. 

It  seems  very  clear,  then,  that  as  the  law  stood  at  the  time 
the  act  of  August  5,  1882  (supra)^  was  passed,  there  was  no 
4»uch  grads  in  the  Navy  as  that  of  passed  assistant  surgeon. 

It  remains  to  consider  what  effect  the  act  of  1882  had  on 
the  legislation  preceding  it. 

As  we  have  seen,  that  act  provides,  ^'  That  the  active  list 
of  the  Medical  Corps  of  the  Navy  shall  hereafter  consist  of  fif- 
teen medical  directors,  fifteen  medical  inspectors,  fifty  sur- 
geons, and  ninety  assistant  and  passed  assistant  surgeons." 

In  this  provision — that  is,  to  the  extent  of  its  relevancy  to 
the  subjexit  in  hand — I  see  nothing  more  than  an  intention  to 
cut  down  the  number  of  assistant  and  passed  assistant  sur- 
geons. And  to  deduce  any  thing  more,  especially  any  thing 
so  nvdical  as  a  change  in  the  organization  of  the  Medical 
Corps,  by  establishing  a  new  grade,  would  be,  m  my  opinion, 
to  take  an  unwarrantable  liberty  with  the  language  of  the 
statute. 

The  view  we  have  taken  «lerives  no  little  support  from  the 
fact  that  in  the  analogous  legislation  with  reference  to  assist- 
ant paymasters  and  engineers  the  number  of  each  is  defined 
by  law  (sees.  1376,  1390,  Rev.  Stat.),  whereas  there  is  no  such 
regulation  touching  assistant  and  passed  assistant  surgeons, 
further  than  the  declaration  that  the  two  together  shall  not 
make  a  greater  number  than  ninety.  And  it  may  be  added, 
as  a  fact  authentically  made  known  to  me,  that  under  the 
practice  of  the  Navy  Department  the  death,  resignation,  or 
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promotion  of  a  passed  assistant  surgeon  makes  no  vacancy 
of  itself  alone  calling  for  the  promotion  of  an  assistant  snr- 
geon.  A  passed  assistant  snrgeon  is  simply  an  assistant  sar- 
geon  who  has  been  officially  notified  that  he  has  passed  sac- 
cessfully  the  examination  necessary  to  be  undergone  before 
he  can  be  appointed  a  full  surgeon  when  a  vacancy  occurs. 

This  reasoning  is  strongly  confirmed  by  the  Supreme  Court 
in  United  States  v.  Moore  (95  U.  8.  R.,  760),  where  it  was  held 
that  a  nomination  by  the  President  and  confirmation  by  the 
Senate  were  not  necessary  to  make  a  passed  assistant  sur- 
geon ontof  an  assistant  surgeon,  a  position  that  could  not  have 
been  taken  if  there  had  been  such  a  grade  as  passed  assist- 
ant surgeon. 

I  am  happy  to  know  that  the  conclusion  I  have  reached  is 
in  harmony  with  the  interpretation  and  practice  of  the  Navy 
Department. 

I  am,  sir,  your  obedient  servant, 

G.  A.  JBNKS, 
Acting  Attomey-OeneraL 

The  Secretary  op  the  Navy. 


SEIZURE  OF  CATTLE  IN  INDIAN  TERRITORY. 

In  the  case  of  a  seizare  of  cattle  in  Indian  Territory,  alleged  to  be  in  viola- 
tion ot  the  treatiee  between  the  Cherokee  Natiun  and  the  United  States : 
^dvi«ed  that  the  complainant  should  seek  redress  not  by  application 
to  the  executive,  but  to  the  judicial  department  of  the  Government, 
the  courts  of  the  United  States  for  the  western  district  of  Arkansas 
having  full  jurisdiction  of  the  subject-matter. 

DEPARTMENT  OF  JUSTICE, 

.August  1,  1888. 
Sib:  I  have  considered  your  communication  of  the  5th 
July,  1888,  asking  my  opinion  as  to  the  validity  of  certain 
legislation  of  the  Cherokee  national  council  in  connection 
With  the  complaint  of  0.  M.  McGlennan,  who  claims  that 
the  legislation  in  question  is  null  and  void,  and  that  the 
seizure  of  his  cattle  by  virtue  thereof  is  in  violation  of  the 
treaties  between  the  Cherokee  Nation  and  the  United  States, 
and  of  the  Constitution  of  the  United  States,  and  asks  the 
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i)>ction  of  the  executive  department  for  the  purpose  of  se- 
curing redress  from  the  Cherokee  Nation. 

The  question  propounded  is  essentially  judical,  in  view  of 
the  fact  that  the  courts  of  the  United  States  for  the  west- 
ern district  of  Arkansas  have  full  jurisdiction  of  the  sub- 
ject-matter by  virtue  of  the  thirteenth  article  of  the  treaty 
of  the  19th  July,  1866,  between  the  United  States  and  Che- 
rokee Nation  of  Indians  (Bev.  lud.  Tr.,  91)  empowering  the 
United  States  to  establish  a  court  or  courts  in  the  territory 
of  the  said  nation;  and  of  article  12  (paragraph  3)  of  the 
same  treaty  (i6.,  91),  providing  that  the  council  of  said  nation 
ehall  enact  no  law  inconsistent  with  the  Coustituiion  of  the 
United  States  or  Jaws  "  of  Congress  authorizing  treaty  stipu- 
lations with  the  United  States;"  and  of  section  533  Revised 
Statutes,  which  includes  within  the  western  judicial  district 
of  the  United  States  for  the  State  of  Arkansas  "the  coun- 
try lying  we§tof  Missouri  and  Arkansas  known  as  the  Indian 
Territory;''  and  of  section  563  Revised  Statutes,  paragraph  12, 
which  gives  the  United  States  district  courts  jurisdiction  of 
^*all  suits  at  law  or  equity  authorized  by  law  to  be  brought  by 
any  person  to  redress  the  deprivation  *  •  •  of  any  right, 
privilege,  or  immunity  secured  by  the  Constitution  of  the 
United  States,  or  of  any  right  secured  by  any  law  of  the 
United  States  to  persons  within  the  jurisdiction  thereof;" 
ai.d  of  section  629  Revised  Statutes,  paragraph  16,  investing 
the  circuit  courts  of  the  United  States  with  a  jurisdiction 
similar  to  that  conferred  on  the  district  courts  by  section 
663  Revised  Statutes;  and  of  section  1977,  Revised  Statutes, 
securing  to  persons  within  the  jurisdiction  of  the  United 
States  the  same  benefit  of  all  laws  and  proceedings  for  the 
security  of  persons  and  property  as  is  enjoyed  by  white  citi- 
zens, etc. 

If  Mr.  McClennan  has  been  deprived  of  any  right  secured 
to  him  by  the  Constitution,  by  the  laws,  or  by  the  treaties  of 
the  United  States,  he  should  invoke  the  judicial  power  of  the 
Government,  which  is  ample  for  his  purpose. 

The  mistake  of  Mr.  McClennan  in  applying  to  the  execu- 
tive branch  of  the  Government  is  in  supposing  that  the 
United  States  stand  towards  the  Cherokee  Nation  as 
towards  an  independent  power ;  but  such  is  not  the  case. 
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^he  Gberokee  Nation  has  by  its  own  agreement,  as  we  have 
«een,  come  ander  the  jarisdiction  of  the  United  States 
•eoarts,  and  to  the  extent  in  which  it  has  done  so  redress 
must  be  soaght  throagh  those  courts  against  members  of  the 
nation  who  have  violated  the  right.s  of  others. 

I  have  the  honor  to  return  the  papers  that  accompanied 
jour  communication  of  the  5th  July,  as  requested. 
I  am,  sir,  your  obedient  servant, 

G.  A.  JENKS, 
Acting  Attorney- General, 
The  Seobetaby  of  the  Intebiob. 


BOND  OF  DISBUBSING  OFFICEB  IN  THE  NAVY. 

The  Secretary  of  the  Navy  has  power,  under  seotioa  1383,  Bevised  Stat- 
utes, to  approve  a  pay-officer's  bond  in  which  the  sureties  are  corpora- 
tions, or  a  corporation  joined  with  a  natural  person,  if  he  deems  such 
sureties  sufficient. 

Depabtment  OF  Justice, 

August  2,  1888. 

SiB:  Your  communication  of  the  26th  July  submits  for 
opinion  whether  the  Secretary  of  the  Navy  has  power  to  ap- 
prove a  pay-officer's  bond  in  which  the  sureties  are  corpora- 
tions created  by  State  authority,  or  in  which  one  or  more  such 
corporations  may  be  joined  as  surety  or  sureties  with  a  nat- 
ural person. 

Section  1383,  Bevised  Statutes,  requires  that  a  pay- officer 
^^  shall,  before  entering  on  the  duties  of  his  office,  give  bond, 
with  two  or  more  sufficient  sureties,  to  be  approved  by  the 
Secretary  of  the  Navy,  for  the  faithful  performance  thereof.'' 

I  see  no  reason  why  you  should  not  approve  a  pay-officer's 
bond  having  corporations  solely,  or  in  combination  with  nat- 
ural persons,  as  sureties. 

The  question  of  the  surety's  sufficiency  is,  under  the  law, 
for  you  alone  to  determine,  and  where  a  corporation  is  tend- 
ered as  surety,  that  question  involves  the  further  question 
for  your  determination  whether  such  corporation  has  the 
power  under  its  charter  to  enter  into  the  obligation. 

It  is  the  sufficiency  of  the  sureties  that  the  law  looks  to, 
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and  it  does  not  concern  itself  any  farther.  To  say  that  itre- 
qaires  also  that  the  surety  shall  be  a  natural  person  is  to  re- 
fuse the  lan^i^uage  of  Congress  its  ordinary  meaning,  there 
being  nothing  to  justify  the  conclusion  that  Congress  intended 
the  word  '^sureties"  to  be  taken  in  a  narrower  sense. 

I  do  not  see  that  the  question  presented  is  affected  by  the 
fact  that  a  bill  has  been  introduced  in  Congress  authorizing 
the  Secretary  of  War  to  accept  "  the  bond  of  an  incorporated 
guaranty  company  for  the  faithful  discharge  of  the  duties  of 
any  disbursing  oflBcer  of  the  Army.'' 

I  have  the  honor  to  be,  sir,  yours,  very  respectfully, 

G.  A.  JENKS, 
Acting  Attorney- OeneraL 

The  Secbbtaey  op  the  Navy. 


EFFECTS  OF  A  DECEDENT  ON  NAVAL  RESERVATION. 

Wliere  a  resideDt  on  the  naval  reservation  at  Pensacola,  Fla.,  died  intes 
tate,  possessed  of  certain  property,  which  is  in  the  hands  of  the  com- 
mandant of  the  yard  :  Advised  that  the  local  prohate  court  of  the  State 
may  properly  exercise  jnrisdi ct ion  over  the  case,  and  that  on  the  ap- 
pointment thereby  of  an  administrator  of  the  estate  of  the  deceased 
the  property  in  the  hands  of  the  commandant  belonging  to  such  estate 
should  be  turned  over  to  the  administrator. 

Department  op  Justice, 

August  4,  1888. 
Sir  :  Your  letter  of  the  1st  instant  presents  the  following 
case:  One  John  L.  Ahearn,  late  a  resident  on  the  naval  res- 
ervation at  Pensacola,  Fla.,  died  intestate,  in  the  year  1886, 
possessed  of  certain  property,  consistiug  of  two  frame  houses 
on  the  reservation,  a  $500  Government  bond,  now  in  the  cus- 
tody of  Mr.  0.  McK.  Oertung,  a  resident  of  Pensjicola,  and 
also  some  interest  coupons  and  a  small  amount  of  cash,  now 
in  the  official  safe  at  the  yard.  The  deceased  was  not  at  the 
time  of  his  death  an  employ 6  of  the  Government.  Hereupon 
a  question  has  arisen  as  to  the  proper  disposition  of  his 
efiiBcts,  and  you  ask  advice  on  this  subject,  in  order  that  the 
commandant  of  the  yard,  who  has  control  of  the  reservation^ 
may  be  instructed  concerning  his  duty  in  the  premises. 
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Upon  consideration  I  think  the  case  is  one  over  which  the 
local  probate  court  of  the  State  may  properly  exercise  jnris- 
diction,  and  that  sach  jurisdiction  should  be  invoked  for  the 
appointment  of  a  curator  or  administrator  of  the  estate  of  the 
«leceased  under  the  State  law.  On  such  appointment  being 
made,  the  curator  or  administrator  would  be  entitled  to  the 
custody  of  the  property  in  the  hands  of  Oertung  belonging 
to  the  estate,  and  that  in  the  hands  of  the  commandant  of 
the  j'ard  could  lawfully  be  placed  in  the  same  custody.  It  is 
not  to  be  doubted  that  the  rights  of  all  who  may  be  inter- 
ested in  the  estate  will  be  fully  protected  by  the  local  court. 

I  return  herewith  the  papers  which  accompanied  your 
letter. 

I  am,  sir,  very  respectfully, 

G.  A.  JENKS, 
Acting  Attorney- OeneraL 

The  Segbetaby  of  the  Navy. 


SETTLEMENT  OF  ACCOUNTS. 

The  Secretary  of  the  Treasury  cau  not  legally,  by  departmental  order, 
change  a  practice  or  course  of  office  prescribed  by  statnte  for  the  set- 
tiement  of  accounts. 

Depabtment  of  Justice, 

August  4,  1888. 

Sib:  Your  letter  of  the  12th  ultimo  has  been  received,  iu 
which  you  ask  whether  or  not  under  existing  practice  the 
accounts  of  the  officers  of  courts,  United  States  attorneys, 
etc.,  can  be  settled  through  one  bureau  of  the  Treasury  De- 
partment or  not,  and  *'  whether  the  Secretary  of  the  Treasury 
has  authority  under  the  statutes,  by  departmental  order  or 
regulations,  to  change  the  existing  practice  in  this  Depart- 
ment with  regard  to  the  settlement  of  certain  accounts." 

The  First  Auditor  of  the  Treasury  details  the  existing  prac- 
tice and  recommends  a  cbange. 

The  Commissioner  of  Customs  finds  that  there  is  a  serious 
difficulty  in  the  course  suggested  by  the  First  Auditor,  and  is 
of  the  opinion  that  such  a  course  can  not  be  adopted  with- 
out further  legislation. 
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The  accounts  of  the  ofScers  mentioned,  it  is  suggested  by 
the  Commissioner  of  Customs,  must,  under  sections  269, 317, 
and  377,  Revised  Statutes,  be  settled  by  the  First  Auditor, 
the  First  Comptroller,  and  the  Commissioner  of  Customs.  To 
these  statutes  may  be  added  the  act  of  February  22, 1875, 
section  1  of  which  directs  that  the  original  accounts  and 
vouchers  of  the  officers  m  ntioned,  when  apjiroved  by  the 
court,  shall  be  forwarded  by  the  clerk  of  the  court  "to  the 
proper  accounting  officers  of  the  Treasury.'^  This  section, 
with  those  cited  by  the  CommisMouer  of  Customs,  points  out 
the  legal  way  of  auditing  and  adjusting  the  accounts. 

The  First  Auditor  says  that  the  change  proposed  "can 
mostly  be  reached  by  departmental  action." 

A  change  of  statute  can  not  be  made  by  any  departmental 
regulation. 

However  "  illogical  ^  the  practice  under  the  laws  may  be, 
the  laws  authorize  and  enjoin  such  practice,  and  a  deviation 
from  a  practice  thus  established  can  not  be  justified  under 
the  decisions  of  the  Supreme  Court  of  the  United  States 
(12  Wheat., 20'J, 210;  15  Peters  141,145;  8  Wall.,335;  23  Wall., 
374,  382  ;  05  U.  S.  R.,  76i»,  763 ;  99  U.  S.  K.,  205,  269 ;  1 07  U.  S. 
R.,  402,  406;  111  U.  S.  R.,  471,  465;  113  U.  S.  R.,  563),  which 
sustain  the  doctrine  that  a  contemporaneous  and  uniform  in- 
terpretation by  executive  officers,  charged  with  the  duty  of 
actiug  under  a  statute,  is  entitled  to  great  weight,  and  ought 
not  to  be  overturned — particularly  applicable  in  cases  that 
have  been  settled  by  construction,  by  precedent,  by  continu- 
ous practice,  and  the  decisions  of  the  court. 

I  am  of  the  opinion,  therefore,  that  so  far  as  the  contem- 
plated changes  are  inconsistent  with  existing  law,  the  Sec- 
retary of  the  Treasury  can  not  legally  by  departmental  order 
change  a  practice  or  a  course  prescribed  by  statute. 
Very  respectfully, 

G.  A.  JENKS, 
Acting  Attomey^Oeneral, 

The  Seceetary  of  the  Tbeasuey. 
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CHOCTAW  CITIZENSHIP. 

Claim  of  James  Bragg  to  citizenship  in  the  Choctaw  Nation  of  Indians 
reconsidered ;  and  advised  that  upon  the  record  of  the  case  as  now  made 
np  he  is  entitled  to  such  citi^tenship.    Opinion  of  March  I,  1888  (ante^ 

'  p.  110)  cited. 

Department  of  Justice, 

August  31,  1888. 

Sir:  Yoars  of  the  10th  iDStant,  with  iDclosares,  received. 
Yoa  agaiu  sabmit  the  papers  in  the  claim  of  James  Bragg  to 
citizenship  in  the  Choctaw  Nation  of  Indians,  <<  with  the  orig- 
inal petitions  of  divorce  of  both  Bragg  and  his  wife,"  with 
the  indoraements  thereon,  and  request  an  opinion  npon  the 
question,  <' Is  James  Bragg  entitled  to  Choctaw  citizenship 
on  the  record  as  now  made  up?" 

The  Attorney-General,  in  an  opinion  dated  March  1,  1888, 
says  upon  the  question  now  resubmitted: 

"The  record  in  the  divorce  case  is  not  before  me.  Whether 
it  shall  be  conclusive  as  evidence  or  not  must  be  deter- 
mined from  the  record.  If  the  proceedings  in  the  divorce 
are  regular,  the  allegations  are  sufficient  and  the  decree  final; 
the  gninting  of  the  divorce  to  the  wife  establishes  that  she 
had  just  cause  tor  separaiion  from  her  husband."    •    ♦    • 

The  petitions  in  the  divorce  case  now  transmitted  mate- 
rially change  the  status  of  James  Bragg  and  Ellen  Bragg  as 
to  the  facts. 

There  is  now  placed  before  the  Attorney  General  what  pur- 
ports to  be  tbe  record  in  the  divorce  case  for  the  purpose  of 
supplying  the  omission  adverted  to  in  the  former  opinion. 

The  additional  transmittals  consist  of  (I)  the  petition  of 
Ellen  Bragg,  filed  with  the  circuit  clerk  of  Tobucksy  County, 
in  the  first  judicial  district  of  the  Choctaw  Nation,  on  the 
7th  day  of  December,  1876,  in  which  she  asks  a  divorce  from 
James  Bragg  for  alleged  non-support.  An  indorsement  on 
back  of  petition  shows  that  the  case  was  dismissed  with  the 
<5onsent  of  plaintiff's  attorney  on  the  5th  day  of  December, 
1877,  without  notice  having  been  given  to  the  defendant  of 
the  pendency  of  the  suit.  (2)  A  petition  of  James  Bragg, 
filed  in  the  same  court  on  the  5th  day  of  December,  1877, 
in  which  be  prays  for  a  divorce  from  Ellen  Bragg  for  the 
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alleged  reason  that  she  had  roarried  one  Dick  Nail  and  had 
lived  with  him  as  his  wife.  The  record  does  not  disclose  that 
the  defendant  was  ever  served  with  a  summons  to  appear  and 
answer  the  allegations  of  the  petition,  and  so  far  as  the  rec- 
ord shows  no  appearance  or  answer  was  ever  made  by  the 
defendant.  There  is  an  indorsement  on  the  back  of  the  peti- 
tion as  follows:  "Granted  this  5th  day  of  December,  1877.'^ 

The  petitions  and  indorsements  are  certified  by  the  clerk 
of  the  court  as  true  copies.  This  is  a  statement,  in  substance, 
of  all  there  is  of  the  record  in  the  divorce  case  as  now  sub 
mitted.  This  record  does  not,  in  my  opinion,  furnish  suffi- 
cient evidence  under  the  rule  announced  by  the  Attorney- 
General  in  his  former  opinion  in  this  case  to  establish  the 
fact  that  James  and  Ellen  Bragg  have  been  divorced  at  a 
])roper  hearing  and  by  a  final  decree  of  a  court  having  juris- 
diction of  the  parties. 

The  law  of  the  Choctaw  Nation  requires  something  more 
than  an  unsigned  endorsement  on  the  back  of  a  petition  to 
divorce  man  and  wife.    • 

In  the  laws  of  the  Choctaw  Nation,  printed  at  Doaksville, 
in  1882  (page  28),  will  be  found  an  act  approved  October,  1840, 
which  provides  the  manner  in  which  the  records  of  trials  in 
the  district  courts  shall  be  kept.  No  such  record  has  been 
furnished  as  evidence  among  the  papers  submitted.  The  law 
reads  as  follows: 

An  Act.— Clerks  and  judges  to  keep  record  of  the  courts. 

"Sec.  5.  Be  it  enacted,  etc.  That  from  and  after  the  passage 
of  this  act  each  clerk  of  the  several  districts  shall  be  furnished 
with  a  large  blank  book  out  of  the  district  funds,  to  keep  a 
correct  record  of  all  the  proceedings  of  the  several  courts  in 
his  own  district. 

^^And  be  it  further  enacted^  That  the  judges  in  the  several 
districts  of  each  court  shall  furnish  the  district  clerk  in  their 
respective  districts  with  a  full  copy  of  all  trials  under  his 
jurisdiction,  with  his  name  signed  to  it,  which  bill  shall  be 
filed  and  put  on  record. 

"Approved  October,  1840." 

There  may  be  deduced  from  the  record  as  now  submitted 
the  following  conclusions: 

First,  If  there  is  a  legal  record  of  the  proceedings  upon  the 
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petition  of  James  Bragg,  and  there  is  included  therein  a  final 
decree  of  divorce,  and  the  finding  of  the  coart  was  based  upon 
the  allegations  of  the  petition,  in  which  just  provocation  is 
sufficiently  averred,  then  James  Bragg  is  entitled  to  Choctaw 
citizenship. 

Second.  If  James  Bragg  has  not  been  legally  divorced  from 
his  Indian  wife,  Ellen  Bragg,  and  in  my  opinion  the  record 
adduced  is  not  sufficient  to  establish  such  final  and  legal  de- 
cree, then  he  remains  the  husband  of  Ellen,  and  by  reason 
thereof  he  is  entitled  to  Ohoctaw  citizenship. 

tJpon  the  record  as  now  made  up  I  am  of  the  opinion  that 
vour  question  must  be  answered  in  the  affirmative. 
Very  respectfully, 

G.  A.  JENKS, 
Acting  Attorney  General, 

The  Secretary  OP  the  Interior, 


CERTIFICATE  OF  SUFFICIENCY  OF  BONDSMEN. 

There  is  no  lavr  reqniriug  a  United  States  judge  or  a  United  States 
attorney  to  certify  as  to  the  aiifliciency  of  guarantors  or  bondsmen 
offered  in  connect io'i  with  proposals  and  contracts  with  the  Navy 
Department,  and  no  fees  arc  chargeable  against  the  Goyernment  for 
sach  service. 

The  expense  of  obtaining  a  certificate  from  the  office  mnst  be  borne  by 
the  bidder  or  contractor  as  other  expenses  are  incurred  by  him  in  the 
proper  execution  of  the  papers. 

Department  op  Justice, 

September  7,  1888. 

Sir:  Yours  of  the  3d  instant  has  been  received.  You 
request  information  concerning  a  custom  in  your  Department 
requiring  the  sufficiency  of  guarantors  and  bondsmen,  offered 
in  connection  with  proposals  and  contracts  to  and  with  the 
United  States,  to  be  certified  by  thu  United  States  judge  or 
United  States  attorney  of  the  district  in  which  the  parties 
reside ;  and  whether  under  existing  law  a  fee  may  be  required 
for  performing  the  service  described,  and  if  so,  what  amount 
may  be  demanded  by  the  officer  rendering  the  services. 

In  reply,  I  have  to  say  that  I  fail  to  find  any  law  that 
imposes  the  duty  upon  either  the  United  States  judge  or 
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United  States  attorney  to  perform  the  service,  and  this  being 
so  there  is  no  fee  prescribed  b^'  law.  If  a  United  States 
judge  or  United  States  attorney  performs  the  service  the 
same  is  an  unofficial  ^ct  and  carries  with  it  no  official  obli- 
gation or  responsibility.  No  doubt  this  is  the  view  taken  by 
the  United  States  attorney  when  he  charged  for  his  services. 

If,  therefore,  these  certificates  are  required  by  your  Depart- 
ment for  its  protection  in  relation  to  proposals  and  contracts, 
the  com|)ensation  for  making  the  same  is  a  matter  to  be 
settled  between  the  contractor  and  the  officer,  and  the  expense 
must  fall  upon  the  bidder  or  contractor  in  the  same  way  that 
other  expenses  are  incurred  by  him  in  the  proper  execution 
of  the  papers. 

The  amount  of  the  fee  must  be  determined  by  contract  made 

between  the  United  States  attorney  and  the  contractor,  or,  iii 

the  absence  of  a  contract,  by  the  extent  and  value  of  tho 

services  rendered  in  the  necessary  searches  and  examination. 

Very  respectfully, 

G.  A.  JENKS, 
Acting  Attorney-OeneraL 

The  SECRETi.BY  OP  THE  NAVY. 


VESSELS  OF  COAST  AND  GEODETIC  SURVEY. 

The  shipping  commissioners  act  of  Jane  7,  1872,  chapter  3*22  (Title  53, 
Merchant  Seamen,  Revised  Statntes),  has  no  application  to  seamen  em- 
ployed on  vessels  engaged  in  the  Hervice  of  the  Coast  and  Geodetic 

Survey. 

Department  of  Justice, 

September  13, 1888. 

Sir  :  I  may  answer  all  the  questioua  submitted  for  opinion 
in  your  communication  of  15th  Angiust,  18SS,  by  s:i\  lug  that  I 
am  satisfied  that  theshipi^in^  commissioners  act  of  7th  June, 
1872  (17  SUt.,  262),  now  embraced  by  Title  53,  Merchant  Sea- 
men,  Revised  Statutes,  has  no  application  whatever  to  sea- 
men employed  on  vessels  engaged  in  the  service  of  the  Coast 
and  Geodetic  Survey.  The  act  in  qnestion  is  expressly  lim- 
ited to  the  Merchant  Marine  of  the  United  States. 

It  would  seem  to  have  been  the  intention  of  Congress  that 
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the  seamen  employed  on  vessels  in  tbe  Coast  and  Geodetic 
Survey  should  be  taken  from  the  regularly  enlisted  seamen 
of  the  Navy,  and  section  4685,  Revised  Statutes,  which  au- 
thorized the  President  in  executing  the  provisions  of  law, 
under  the  title  Coast  Survey,  *'  to  employ  all  persons  in  the 
land  or  naval  service  of  the  United  States,^  Seamen  employed 
under  this  section  would,  of  course,  be  governed  by  the  ar- 
ticles for  the  government  of  the  Navy  of  the  United  States 
(Rev.  Stat.,  1624)  just  as  if  serving  on  a  vessel  of  war. 

It  was  in  entire  harmony  with  the  plan  requiring  officers 
of  the  Army  and  Navy  and  vessels  of  the  United  States  to  be 
employed  in  prosecuting  the  work  of  the  Coast  and  Geodetic 
Survey  (Rev.  Stat.,  4684)  for  Congress  to  direct  that  sea- 
men of  the  Navy  should  also  be  employed  in  that  service. 

This,  I  apprehend,  disposes  of  all  the  questions  submitted. 
I  have  the  honor  to  be,  sir,  your  obedient  servant, 

G.  A.  JENKS, 
Acting  Attorney  Oeneral, 

The  Secretary  of  the  Treasury. 


TIMBER  depredations  ON  INDIAN  LANDS. 

The  catting  or  destroying  of  timber  on  lands  which  have  been  patented 

-  to  individual  Indians  is  not  an  offense  punishable  under  the  act  of 

June  4,  lc88,  chapter  340,  amendatory  of  section  5:{8d,  Revised  Statutes. 

.     Department  op  Justice, 

September  21,  1888. 

Sir  :  Yonr  coromunication  of  the  2d  August,  1888,  asking 
an  opinion  as  to  whether  the  act  of  Congress  entitled  ^^ An  act 
t>o  amend  section  fifty-three  hnndred  and  eighty-eight  of  the 
Revised  Statutes  of  the  Uniteil  States  in  relation  to  timber 
depredations,"  approved  4th  June,  1888,  ai)plie8  to  lands  for 
which  individual  Indians  have  received  patents  under  treaties 
between  the  tribes  to  which  they  belonged,  when  the  treaties 
were  respectively  made,  and  the  United  States. 

As  the  question  submitted  has  reference  to  lands  in  Wash- 
ington Territory  held  by  Indians  under  patents  from  the 
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United  States,  I  shall  confiDe  myself  to  those  lands  and  the 
law  regulating  the  tenure  thereof. 

The  act  of  Congress  upon  which  the  question  submitted 
arises  provides: 

"That  section  fifty- three  hundred  and  eighty-eight  of  the 
Revised  Statutes  of  the  United  States  be  amended  so  as  to 
read  as  follows :  *  Every  person  who  unlawfully  cuts,  or  aids 
or  is  employed  in  unlawfully  cutting,  or  wantonly  destroys  or 
procures  to  be  wantonly  destroyed,  any  timber  standing  upon 
the  land  of  the  United  States  which,  in  pursuance  of  law, 
may  be  reserved  or  purchased  for  military  or  other  purposes, 
or  upon  any  Indian  reservation,  or  lands  belonging  to  or 
occupied  by  any  tribe  of  Indians  under  authority  of  the 
United  States,  shall  pay  a  fine  of  not  more  than  five  hundred 
dollars  or  be  imprisoned  not  more  than  twelve  months,  or 
both,  in  the  discretion  of  the  court.'" 

The  letter  of  the  Acting  Commissioner  of  Indian  AflBirs, 
which  accompanied  your  communication,  states  that  the 
timber  lands  in  question  are  held  in  severalty  by  Indians 
under  patents  from  the  United  States. 

These  patents  were  issued  under  the  treaties  referred  to 
and  quoted  in  presenting  the  question  submitted  for  my  con- 
sideration. 

The  effect  of  this  action  under  these  treaties  and  of  the  act 
of  Congress  of  the  8th  February,  1887  (24  Stat.,  300),  entitled 
"An  act  to  provide  for  the  allotment  of  linds  in  severalty  on 
the  various  fc»servations,  and  to  extend  the  protection  of  the 
laws  of  the  United  States  and  the  Territories  over  the  Indians, 
and  for  other  purposes,"  was  no  doubt  to  sunder  the  tribal 
relations  of  the  Indian  allottees  and  place  them  under  the  pro- 
tection of  State  or  Territorial  law,  as  the  case  might  be, 
and,  where  the  allottee  was  born  within  the  territorial  limits 
of  the  United  States,  make  him  a  citizen  of  the  United  States. 

Of  this  there  can  be  no  room  for  controversy  under  the  act 
of  8th  February,  1887,  to  say  nothing  of  the  treaties  already 
mentioned,  with  which  the  statute  is  largely  concurrent.  The 
sixth  section  of  the  act  provides  as  follows: 

*'  That  upon  the  completion  of  said  allotments  and  the  pat- 
enting of  the  lands  to  said  allottees,  each  and  every  member 
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of  the  respective  bands  or  tribes  of  Indians  to  wbom  allot- 
ments have  been  made  ^ball  have  the  benefit  of  and  be  sub- 
ject to  ibe  laws,  both  civil  and  criminal,  of  the  State  or  Ter- 
ritory in  which  they  may  reside,  and  no  Territory  shall  pass 
or  enforce  any  law  denying  any  such  Indian  within  its  juris- 
diction the  equal  protection  of  the  law.  And  every  Indian 
born  within  the  territorial  limits  of  the  United  States  to 
whom  allotments  shall  have  been  made  under  the  provisions 
of  this  act,  or  under  any  law  or  treaty,  and  every  Indian  born 
within  the  territorial  limits  of  the  United  States  who  has  vol- 
untarily taken  up  within  said  limits  his  residence  separate 
and  apart  from  any  tribe  of  Indians  therein,  and  has  adopted 
the  habits  of  civilized  life,  is  hereby  declared  to  be  a  citizen 
of  the  United  States,  and  is  entitled  to  all  the  rights,  privi- 
leges, and  immunities  of  such  citizen,  whether  said  Indian  has 
been  or  not,  by  birth  or  otherwise,  a  member  of  any  tribe  of 
Indians  within  the  territorial  limits  of  the  United  States, 
without  in  any  manner  impairing  or  otherwise  affecting  the 
rights  of  any  such  Indian  to  tribal  or  other  ])roperty." 

Inasmuch,  then,  as  lands  held  as  above,  by  Indian  allottees, 
can  not  be  called,  properly,  Indian  reservationsj  a  term  which 
Congress  has  clearly  used  to  indicate  those  tracts  or  bodies 
of  land  set  apart  from  thepublic  domain  for  the  occupation 
of  Indian  communities  at  the  pleasure  of  the  United  States, 
but  without  any  purpose  to  invest  the  occupants  with  more 
than  a  right  of  possession,  and  inasmuch  as  the  lands  cov- 
ered by  the  statute  are  not  "  lands  belonging  to  or  occupied 
by  any  tribe  of  Indians  under  authority  of  the  United  States," 
the  cutting  or  destroying  of  timber  on  land  which  is  thus  held 
in  severalty  by  one  who  is  clothed  with  the  right  of  citizen- 
ship and  protected  by  and  subjected  to  all  the  laws,  civil  and 
criminal,  of  the  Territory  in  which  the  land  lies,  is  not  an 
offense  punishable  under  the  act  of  Congress  of  the  4th  of 
June,'  1888. 

I  am,  yours,  respectfully, 

G.  A.  JENKS, 
Acting  Attorney- General 

The  Secretary  op  the  Interior. 
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TRANSFER  OF  CONTRACT. 

A  manafactariog  compauy,  after  having  entered  into  a  contract  with  the 
Navy  Department  to  deliver  a  large  quantity  of  steel  castingB  to  be 
used  in  the  cuustruotion  of  an  armored  cruiser,  proposed  to  transfer 
the  contract  to  another  manufacturing  company,  which  contemplated 
fulfilling  the  covenants  of  the  former  company  with  the  Government, 
aud  asked  the  approval  of  such  transfer  by  the  Secretary  of  1  be  Navy : 
Advised  that,  iu  view  of  the  prohibition  in  section  3737,  Revised  Stat- 
utes, the  proposed  transfer  can  not  lawfully  be  approved  and  recog- 
nized by  the  Navy  Department. 

Department  of  Justice, 

October  20,  1888. 

Sir  :  By  yonr  letter  of  the  17th  of  October,  1888,  you  state 
that  the  Pittsburgh  Steel  Casting  Company,  by  its  contract 
of  the  20th  pf  June,  1888,  secured  by  bonds  for  its  perform- 
ance, agreed  to  deliver  to  the  United  States  about  140  tons 
of  steel  castings^  to  be  used  in  the  construction  of  the  armored 
cruiser  Maine;  that  that  company  asks  yonr  approval  of  a 
proposed  assignment  or  transfer  of  the  contract  to  the  Stand- 
ard Steel  Casting  Company  ;  which  last  company  joins  in  the 
request,  and  contemplates  fulfilling  the  covenants  of  the 
former  company  with  the  Government.     You  inquire : 

^^  First  Whether  the  transfer  requested  as  above  stated 
can  or  can  not  lawfully  be  approved  and  recognized  by  the 
Department. 

"  Secondly,  If  such  transfer  can  lawfully  be  approved  and 
recognized  by  the  Department,  may  it  accept  a  bond,  with 
suflacient  sureties,  to  be  furnished  by  the  Standard  Steel 
Casting  Company,  iu  lieu  of  the  bond  heretofore  given  by  the 
Pittsburgh  Steel  Casting  Company  and  which  accompanies 
its  said  contract  of  June  20,  1883?" 

Section  37:J7  of  the  Revised  Statutes  provides  : 

"No  contract,  or  order,  or  any  interest  therein,  shall  be 
transferred  by  the  i)arty  to  whom  such  contract  or  order  is 
given  to  any  other  party,  and  any  such  transfer  shall  cause 
the  annulment  of  the  contract  or  order  transferred  so  far  as 
the  United  States  are  concerned.  All  rights  of  action,  how- 
ever, for  any  breach  of  such  contract  by  the  contracting  par- 
ties are  reserved  to  the  United  States." 
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Tbe  first  clause  of  this  section  forbids  the  transfer  of  this 
contract.  The  second  clause  declares  that  the  efifect  of  the 
transfer,  when  made  in  violation  of  the  first  clause,  shall  be 
im  annulment  of  the  contract  as  to  all  rights  and  covenants 
which  are  beneficial  to  the  assignor.  The  third  clause  re- " 
serves  the  rights  of  action  to  the  United  States  for  any 
breach  by  the  contractor.  The  general  intent  of  the  law  is 
to  forbid  such  assignments.  In  order  to  make  it  the  interest 
of  those  who  contract  with  the  Government  to  obey  the  pro- 
hibition, and  also  to  protect  the  United  States  against  loss 
when  assignments  are  made,  it  declares  that  assignors  shall 
still  remain  subject  to  all  obligations  entered  into  and  liabili- 
ties incurred  under  the  contract,  but  shall  be  deprived  of  all 
legal  rights  thereunder  as  against  the  United  States.  Thus 
the  parties  to  an  assignment  may  suffer  damage,  but  can  de- 
rive no  benefit  from  an  assignment  of  a  Government  contract. 
There  is  no  authority  given  by  the  statute,  nor  to  be  inferred 
from  it,  that  any  officer  of  the  United  States  can,  in  advance, 
either  approve  or  recognize  any  proposed  assignment  thus 
forbidden.  It  is  true,  as  stated  by  Attorney-General  Devens, 
the  statute  '*is  intended  only  for  the  benefit  of  the  United 
States,''  but  to  secure  integrity  of  administration  and  equal 
justice,  rights,  and  privileges  to  all  is  a  benefit  contemplated 
by  it.  One  of  the  purposes  of  the  law  was  to  secure  integrity 
in  bidding  for  contracts,  by  preventing  a  bidder  or  contractor 
from  making  several  bids,  one  by  himself  and  others  by  his 
friends  and  employes,  to  be  aftiTwards  consummated  by 
assignments  of  the  contract  by  them  to  the  real  bidder,  for 
whom  they  all  acted.  Another  was  to  prevent  those  who 
bid  for  and  obtain  contracts  for  mere  speculation,  and  who 
have  neither  the  intention  nor  the  ability  to  perform  them, 
from  selling  the  contracts  at  a  profit  to  bona  fide  bidders  or 
contractors. 

Without  further  illustration  as  to  the  purposes  of  the  law, 
it  is  sufficient  that  Congress  regarded  it  as  necessary  and 
expedient.  And  as  stated  by  Justice  Matthews  in  the  case 
of  St.  Paul  Railroad  v.  United  States  (112  U.  8.  E.,  737) :  "  The 
transfer,  by  the  same  proceeding,  of  the  contract  itself,  so  as 
to  entitle  the  assignee  to  perform  the  service  and  claim  the 
compensation  sti|>ulated  for,  is  forbidden  by  Revised  Statutes, 
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3737,  which  provides  that  *no  contract  or  order,  or  auy  in- 
terest therein,  shall  be  transferred  by  the  party  to  whom 
such  contract  or  order  is  given  to  any  other  party,  and  any 
such  transfer  shall  cause  the  annulment  of  the  contract  or 
order  transferred  so  far  as  the  United  States  are  concerned.' " 
The  explicit  provisions  of  this  statute  do  not  require  any 
comment.    No  explanation  could  make  it  plainer. 

Both  your  inquiries  are  therefore  answered  in  the  negative. 
I  am,  respectfully,  yours, 

A.  H.  GARLAND. 

The  Secretary  of  the  Navy. 


ISSUE  OF  NEW  LAND  PATENTS. 

In  the  case  of  a  voidable  entn"  of  public  land  upon  which  a  patent  has 
already  issued,  where  the  action  of  the  board  of  equitable  a(\jadication 
is  applied  for  with  a  view  to  obtaining  the  issue  of  a  new  patent  by 
the  Commissioner  of  tho  General  Laud  Office  under  section  2456,  Revised 
Statutes,  a  surrender  of  the  outstanding  patent  should  accompany  the 
application  or  be  made  before  the  entry  is  acted  upon  by  the  board. 

The  outstanding  patent,  when  surrendered,  need  not  be  canceled  until 
after  confirmation  of  the  entry ;  it  is  sufficient  if  the  cancellation  take 
place  prcTiously  to  the  issue  of  a  new  patent. 

Department  of  Justice, 

October  22,  1888. 

Sir  :  I  have  the  honor  to  return  herewith  a  list  of  fifteen 
.private  cash  entries  of  public  lands  made  at  the  Marquette 
land  office,  in  the  State  of  Michigan,  which  was  referred  to 
me  by  the  Secretary  of  the  Interior,  in  a  letter  dated  the  9th 
of  November  last,  for  consideration  and  concurrent  action. 

It  a[)pears  that  these  entries  are  voidable,  and,  having  been 
for  that  reason  submitted  to  the  Commissioner  of  the  Gen- 
oral  Land  OflSce  for  the  action  of  the  board  of  equitable  ad- 
judication thereon  under  the  law  relating  to  suspended  land 
entries,  are  by  him  approved  and  recommended  to  that  board 
for  cancellation.  It  also  appears  that  the  same  entries  had 
all  been  patented  previously  to  their  submission  to  the  Com- 
missioner, and  that  the  outstanding  patents  have  not  as  yet 
been  surrendered.  And  the  Secretary  in  his  letter  expresses 
the  opinion  that  the  entries  should  not  be  confirmed  by  the 
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board,  and  fartherinore  that  the  Commissioner  had  no  author- 
ity to  lay  them  before  it. 

The  case  here  presented  is  governed  by  section  245G,  Ee- 
vised  Statutes,  which  reads  as  follows:  "Where  patents  have 
already  been  issued  on  entries  which  are  confirmed  by  the 
oflacers  who  are  constituted  the  board  of  adjudication,  the 
Commissioner  of  the  General  Land  Office,  upon  the  cancel- 
ling of  the  outstanding  patent,  is  authorized  to  issue  a  new 
patent  on  such  confirmation  to  the  person  who  made  the 
entry,  his  heirs,  and  assigns." 

This  provision,  which  is  taken  from  the  second  section  of 
the  act  of  March  3, 1853,  chapter  152,  does  not  in  terms  re- 
quire either  the  cancellation  or  the  surrender  of  the  outstand- 
ing patent  before  confirmation  of  the  entry  by  the  board, 
though  it  plainly  contemplates  not  only  such  confirmation, 
but  the  surrender  and  also  the  cancellation  of  such  patent 
before  the  Commissioner  is  authorized  to  issue  a  new  patent. 
Under  the  act  of  1853  the  outstanding  patent  was  required 
to  be  surrendered  previously  to  confirmation  of  the  entry  by 
the  board.  This  is  shown  by  the  provision  thereof  giving 
authority  to  confirm,  which  confers  it  only  upon  those  officers 
who  constitute  the  board  of  adjudication  "  at  the  time  of  such 
surrender."  But  that  act  did  not  call  for  cancellation  of 
the  patent  prior  to  confirmation  of  the  entry  by  the  board. 
Such  cancellation  was,  indeed,  thereby  required  before  the 
Commissioner  could  issue  a  new  patent  on  the  confirmation 
of  the  entry  by  the  board,  but  the  confirmation  of  the  entry 
might  lawfully  take  place  prior  to  the  cancellation  of  the 
patent. 

Although  the  surrender  of  the  outstanding  patent  in  ad- 
vance of  the  action  of  the  board  upon  the  entry  is  not  in 
terms  required  by  section  2456  of  the  revision,  as  was  the 
case  in  the  act  of  1853,  yet  such  a  requirement  is  entirely 
compatible  with  the  language  of  that  section;  in  view  of 
which  it  may  fairly  be  presumed  that  the  practice  established 
by  the  act  of  1853  touching  such  surrender  was  not  meant 
to  be  disturbed  by  the  revision. 

It  is  my  opinion  that  in  the  case  of  an  entry  of  the  above 
character  upon  which  a  patent  has  already  issued,  where  the 
action  of  the  board  of  equitable  adjudication  is  applied  for 
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with  a  view  to  obtainiug  the  issae  of  a  new  one  by  the  Codi- 
missioner  nuder  section  245^),  Eevised  Statutes,  a  surrender 
of  the  outstanding  patent  should  accompany  the  application, 
or  at  least  occur  before  the  entry  is  acted  upon  by  the  board ; 
that  such  patent,  when  surrendered,  need  not  be  canceled 
until  after  confirmation  of  the  entry;  and  that  it  is  sufficient 
if  the  cancellation  thereof  be  done  previously  to  the  issue  of 
a  new  patent  by  the  Commissioner. 

I  accordingly  concur  in  the  view  expressed  by  the  Secre- 
tary in  so  far  as  it  affirms  the  requirement  of  the  outstanding 
patent  before  action  on  the  entry  by  the  board,  and  differ 
therefrom  only  as  regards  the  cancellation  of  the  patent, 
holdiug  that  this  may  take  place  after  such  action  is  had. 
I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 

The  Seobetaey  op  the  Intebioe. 


AREEARS  OF  PENSION. 

Where  an  application  for  a  pension  was  made  by  letter,  safflcient  to  iden- 
tify the  claimant  and  the  claim,  and  was  placed  on  file  as  a  part 
of  the  record  of  the  case  before  July  1,  1880,  and  the  claim  was  not 
abandoned,  but  delay  in  its  prosecution  satisfactorily  accounted  for  b}' 
sickness:  Advised  that  (the  claim  being  subsequently  established  and 
allowed)  such  application  by  letter  is  sufficient  to  warrant  the  grant- 
ing of  arrears  of  pension  provided  for  by  section  2  of  the  act  of  March 
3, 1879,  chapter  187. 

Department  op  Justice, 

October  23,  1888. 

Sir:  I  received  your  letter  of  the  27th  of  September,  1888, 
iu  which  you  ask — 

"  Whether  an  application  of  a  pension  claimant  made  by  a 
writtt  n  communication  or  letter  stating  his  claim,  acknowl- 
edged and  filed  as  an  application  by  the  Pension  Office  duly 
numbered  in  its  order,  should  be  treated  as  an  application  for 
pension  under  the  proviso  of  the  second  section  of  the  act 
ol  March  3, 1879,  in  a  case  where  the  declaration,  subsequently 
required  by  the  Office  according  to  usual  practice,  was  not 
filed,  ow^ing  to  sickness  of  the  claimant,  until  after  the  1st 
day  of  July,  1880,  but  the  pension  was  subsequently  duly 
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proved  and  allowed.  Sboald  the  applicant  be  accorded  the 
arrears  of  pension  provided  by  law  when  the  application  was 
made  prior  to  July  1, 1880  f' 

The  proviso  to  which  you  refer  (20  Stat.,  470)  is :  ^^Providedy 
The  application  for  such  pension  has  been  or  is  hereafter  filed 
with  the  Commissioner  of  P(»nsions  prior  to  the  first  day  of 
July,  eighteen  hundred  and  eighty,  otherwise  the  pension 
shall  commence  from  the  date  of  filing  the  application ;  but 
the  limitation  herein  prescribed  shall  not  apply  to  claims  by 
or  in  behalf  of  insane  persons  and  children  under  sixteen 
years  of  age." 

An  application  is  the  first  regular  substantial  step  taken 
by  a  claimant  to  obtain  a  pension.  In  the  administration  of 
the  pension  laws  literal  adherence  to  form  or  the  strict  plead- 
ing of  the  courts  of  law  is  not  required.  If  the  claimant  is 
identified,  the  time  and  place  of  his  service  and  the  injury  or 
disease  which  constitute  the  ground  of  his  claim  are  substan- 
tially set  forth,  the  form  is  immaterial.  Substance  and  merit 
in  the  application  are  controlling.  The  original  application 
may  be  only  sufiicient  to  identify  the  claim  and  claimant,  and 
will  yet  be  a  valid  application,  for  it  is  subject  to  amendment 
for  defective  statements.  Section  4718,  Revised  Statutes, 
which  is  a  re  enactment  of  the  twenty-second  section  of  the 
act  of  the  3d  of  March,  1873,  clearly  contemplates  the  pros- 
ecution of  claims  by  the  claimants  themselves,  without  the 
intervention  of  attorneys  of  agents.  That  section  expressly 
refers  to  *'  applications  being  made  by  letter.''  The  proviso 
to  the  act  of  1879  doubtless  had  in  view  such  applications  a« 
well  as  the  more  formal  ones.  The  same  section  of  the  Re- 
vised Statutes  contem[)lates  that  after  the  applications  are 
made  the  necessary  forms  and  instructions  as  to  proof  of  the 
claims  shall  be  furnished  to  the  claimants  by  the  Commis- 
sioner of  Pensions.  It  makes  the  distinction  between  the 
applications  and  the  necessary  evidence  or  proof  to  establish 
and  obtain  the  claims.  If,  then,  the  letter  or  written  appli- 
cation made  personally  by  the  claimant  is  sufficient  to  iden- 
tify the  claimant  and  the  claim  he  makes,  and  was  placed 
upon  file  as  a  part  of  the  record  in  his  case  before  the  1st 
day  of  July,  1880,  and  was  not  abandoned,  or  if  delay  in  its 
prosecution  has  been  satisfactorily  accounted  for  by  sickness. 
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a»  in  tbe  case  yon  state,  and  the  case  by  the  subsequent  pro- 
ceedings was  shown  to  be  meritorious  and  was  granted,  the 
application  by  letter  is  sufficient  to  warrant  the  granting  of 
arrears  provided  for  by  the  second  section  of  the  act  of  the 
3d  of  March,  1879. 

Very  respectfully, 

A.  H.  GARLAND. 
The  Seceetaey  of  the  Inteeioe. 


WASHINGTON  AQUEDUCT  TUNNEL. 

The  Secretary  of  Wai^  may  extend  the  time  for  the  oompletion  of  th^ 
work  on  the  Washington  Aqnedact  tnnnel,  under  the  contract  with 
Beckwith  &  Quackenbosh,  in  case  the  work  is  not  completed  by  th« 
Ist  of  November,  1888. 

The  clause  in  the  act  of  March  30,  1888,  chapter  47,  pamely,  '*all  of  said 
work  to  be  completed  by  November  first,  eighteen  hundred  and  eighty- 
eight,"  is  to  be  understood  as  directory  merely. 

Department  of  Justice, 

October  25, 1888. 

SiE:  Tour  letter  of  the  18th  iustaut  requests  my  opinion 
upon  the  following  question :  "  Whether  the  Secretary  of 
War  can  extend  the  time  for  the  completion  of  the  work  on 
the  Washington  Aqueduct  tunnel,  under  the  contract  with 
Beckwith  &  Quackenbnsh  herewith,  in  view  of  the  clause  in 
the  urgent  deficiency  act,  approved  March  30,  1888,  limiting 
the  time  for  the  completion  of  the  work  to  November  1, 1888.'^ 

The  clause  referred  to  is  in  these  words :  ''  all  of  said  work 
to  be  completed  by  November  first,  eightet»n  hundred  and 
eighty-eight,"  and  is  contained  in  the  following  provision  of 
said  act : 

•'  To  enable  the  Secretary  of  War  to  complete  the  work  of 
increasing  the  water  supply  of  the  city  of  Washington,  under 
the  act  entitled  *An  act  to  increase  the  water  supply  of  the 
city  of  Washington,  and  for  other  purposes,'  approved  July 
fifteenth,  eighteen  hundred  and  eighty-two,  namely:  For 
completion  of  lining  of  tunnel,  two  hundred  and  ninety-seven 
thousand  seven  hundred  and  fifty  dollars;  for  completing 
shafts,  west  connection,  and  for  superintendence  and  engi- 
neering, thirty-seven*  thousand  two  hundred  and  fifty  dollars; 
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and  for  geDeral  contingencies  of  the  work,  twenty  thousand 
dollars;  in  all,  three  hnndred  and  fifty-live  thousand  dollars ; 
all  of  said  work  to  be  completed  by  Kovember  first,  eighteen 
hundred  and  eighty-eight;  said  sum  to  be  subject  to  all  the 
provisions  and  restrictions  of  the  said  act  of  July  fifteenth, 
eighteen  hundred  and  eighty-two,  and  of  the  act  approved 
July  fifth,  eighteen  hundred  and  eighty-four,  making  appro- 
priations for  the  expenses  of  the  government  of  the  District 
of  Columbia,  as  to  its  apportionment  and  settlement  between 
the  United  States  and  the  District  of  Columbia,  and  the  re- 
funding thereof.  The  work  above  provided  for  to  be  done 
under  the  contract  heretofore  made,  or  by  a  reletting,  as  in 
the  discretion  of  the  Secretary  of  War  shall  be  most  promo- 
tive of  the  interest  of  the  Government:  Provided^  That  no 
contract  shall  be  made  at  prices  greater  than  the  prices  al- 
lowed under  contract  under  which  work  has  been  heretofore 
done  on  said  tunnel." 

It  appears  that,  under  the  act  of  July  15, 1882,  mentioned 
in  the  above  provision,  a  contract  for  the  construction  of  the 
said  tunnel  was  entered  into  with  Messrs.  Beckwith  &  Quack- 
enbnsh  on  the  29th  of  October,  18S3,  to  which  supplementary 
articles  were  afterwards  made  by  agreement  on  the  18th  of 
October,  1886,  the  5th  of  Deceml>er,  1887,  and  the  8th  of  May^ 
1888,  those  of  the  latter  date  being  made  under  the  provision 
aforesaid,  which  authorizes  the  work  provided  for  therein  to 
be  done  under  the  said  contract,  or  by  a  reletting,  as  in  the 
discretion  of  the  Secretary  of  War  shall  be  most  promotive 
of  the  interest  of  the  Government, 

Upon  consideration,  1  am  of  the  opinion  that  the  clause  in 
question  was  not  intended  to  be  a  limitation  upon  the  au- 
thority of  the  Secretary  of  War  to  contract  for  the  completion 
the  work,  or  a  requirement  with  which  strict  compliance  is 
mandatory  and  indispensable  in  the  prosecution  of  the  work 
provided  for,  but  is  rather  to  be  considered  as  merely  direct- 
ory to  him — '^as  giving  directions  which  ought  to  be  followed, 
but  not  so  limiting  the  power  in  respect  to  which  thedirections 
are  given  that  it  can  not  effectually  be  exercised  without  ob- 
serving them."  In  Frmch  v.  Edwards  (13  Wall,  506),  the  Su- 
preme Court  remarks :  "  There  are  undoubtedly  many  statu- 
tory requisitions  intended  for  the  guide  of  officers  in  the  conduct 
of  business  devolved  itpon  them  which  do  not  limit  their  power, 
274— VOL  XIX 13 
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or  render  its  exercise  Id  disregard  of  the  requisition  s  ineffectaal. 
Such  generally  are  regulations  designed  to  secure  order,  sys- 
tem, and  dispatch  in  proceedings,  and  by  a  disregard  of  which 
the  rights  of  parties  interested  can  not  be  injuriously  affected. 
Provisions  of  this  character  are  not  usually  regarded  as  man- 
datory unless  accompanied  by  negative  words  importing  that 
the  acts  required  shall  not  be  done  in  any  other  manner  or 
time  than  tbat  designated." 

In  the  absence  of  any  negative  words  in  the  provision 
above  quoted,  restraining  the  Secretary  of  War  from  going 
on  with  the  work  after  the  Ist  of  November,  or  any  expres- 
sion thereUi  indicating  tbat  it  is  the  intention  of  Congress 
that  the  work  shall  be  stopped,  if  liot  completed  by  that 
time,  the  clause  referred  to  may,  I  think,  be  properly  con- 
strued as  directory;  and  viewing  it  in  that  light,  and  having 
regard  to  the  general  object  intended  to  be  secured  by  the 
act  of  July  15,  1882,  and  the  statutory  provisions  supple- 
mentary thereto,  including  those  of  the  act  of  March  30, 
1888,  it  seems  to  me  that  the  Secretary  of  War  not  only  has 
power  under  this  legislation  to  extend  the  time  for  the  com- 
pletion of  the  work  under  the  contract  referred  to,  but  that 
it  is  his  duty  so  to  (to,  if  in  his  judgment  the  public  interests 
will  thereby  be  promoted. 

The  papers  which  accompanied  your  letter  are  herewith 
returned. 

I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 

The  Seceetary  of  War. 


TIMBER  ON  INDIAN  RESERVATIONS. 

Indians  occupying  reservations,  the  title  to  which  is  in  the  United  States 
subject  to  their  occupaocy,  have  no  right  to  cut  and  remove  the  dead 
and  faUen  timber  thereon  for  the  purpose  of  sale  alone ;  such  timber, 
where  not  used  by  the  Indians  for  fuel  or  foragricnitural  or  other  pur- 
poses connected  with  the  occupation  of  the  land,  being  the  property 
of  the  United  States. 

Department  of  Justice, 

If^ovember  20,  1888. 
Sm :  By  your  letter  of  the  27  th  of  October,  1888,  you  ask— 
"(1)  Whether  the  Indians  occupying  reservations,  the 
title  to  which  is  in  the  United  States,  have  the  right<,  in  view 
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of  tlie  opinion  of  the  Supreme  Court  of  the  United  States 
in  the  case  of  the  United  States  v.  George  Cook  (19  Wall.,  591), 
to  cut  and  sell  for  their  use  and  benefit  the  dead  and  down 
timber  which  is  found  to  a  greater  or  less  extent  on  many  of 
the  reservations  and  which  will  go  to  waste  if  not  used! 

"(2)  If  they  have  such  right,  whether  it  is  a  common  right 
to  common  property  belonging  to  the  tribe  or  band  as  a  whole 
occupying  the  respective  reservations,  or  whether  it  is  such 
a  right  as  may  be  exercised  by  individual  Indians  belonging 
on  the  reservations  for  their  individual  benefit! 

<*  (3)  If  they  have  the  right,  and  it  is  a  common  right  only, 
whether  the  cutting  and  sale  of  sc^ch  dead  and  down  timber 
by  the  Indians  can  be  regulated  by  the  Indian  Bureau  under 
the  directions  of  this  Department  so  as  to  secure  to  the  pro- 
ceeds arising  therefrom  the  greatest  possible  benefit  for  im- 
proving their  condition  and  promoting  their  civilization  and 
self-support  by  the  methods  pursued  in  the  work." 

In  the  case  of  the  United  States  v.  Giok  (19  Wall.,  593),  it  is 
ruled  that  the  right  of  the  Indians  on  an  Indian  reservation  is 
one  of  occupancy  only;  that  that  right  of  occupancy  carries 
with  it  the  right  to  improve  the  land  by  clearing  it;  that  the 
right  to  clear  includes  the  right  to  sell  or  dispose  of  timber 
on  the  land  cleared,  and  to  use  the  timber  on  the  reservation 
for  purposes  necessary  for  improvement  or  residence;  that 
when  cut  or  severed  for  sale  alone,  and  not  as  an  incident  to 
the  occupancy,  the  right  and  title  to  the  timber  is  absolute 
in  the  tTnited  States;  that  '*what  a  tenant  for  life  may  do 
upon  lands  of  a  remainderman,  the  Indians  may  do  upon 
their  reservations,  but  no  more."  ''  Dead  and  wind-fallen  tim- 
ber, as  a  part  of  tlie  realty,  belongs  to  the  remainderman, 
and  not  to  the  tenant  for  life  to  the  same  extent  as  growing 
timber  does. 

In  the  case  of  Bewick  v.  Whitfield  (3  P.  Williams'  Chancery 
Bep.,  26S),  in  discussing  this  question  it  is  ruled,  first,  that 
"the  timber  while  standing  is  part  of  the  inheritance;  but 
whenever  it  is  severed,  either  by  the  act  of  God,  «as  by  a  tem- 
pest, or  by  a  trespasser,  and  by  wrong,  it  belongs  to  him  who 
has  the  first  estate  of  inheritance,  whether  in  fee  or  in  tail, 
who  may  bring  trover  for.  it,  and  this  was  so  decreed  upon 
occasion  of  the  great  wind  fall  of  timber  on  the  Cavendish 
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estate."  Secondly,  ^<As  to  the  tenant  for  life,  he  ought  not 
to  have  any  share  of  the  money  arising  by  the  sale  of  this 
timber." 

The  principle  thus  announced  is  recognized  in  Leiois  Bowletfs 
Case  (11  Coke^  81),  and  in  the  case  of  8hult  v.  Barker  (12  Ser- 
geant &  Bawle,  272). 

Therefore,  the  dead  and  fallen  timber  that  is  not  needed  or 
used  for  improvements,  agricultural  purposes,  or  fuel  by  the 
Indians  is  the  property  of  the  United  States.  It  is  to  be 
preserved  and  protected  as  such,  and  disposed  of  only  as 
Congress  by  law  may  provide.  This  rule  will  doubtless  best 
preserve  the  timber  on  Indian  reservations  and  avoid  much 
destruction  by  fires,  which  would  occur  as  the  timber  became 
scarce  and  valuable,  whenever  its  dearth  might  become  a 
source  of  gain.  Your  first  question  is,  therefore,  answered  in 
the  negative,  which  renders  a  reply  to  the  remaining  inquiries 
unnecessary. 

Very  respectfully, 

A.  H.  GARLAND. 

The  Seobetaby  of  the  Intebiob. 


OFFICIAL  CONSULAR  SERVICES. 

Under  the  laws  and  usages  governing  the  American  consnlar  service,  the 
authentication^  noting,  etc.,  of  marine  protests  are  to  be  regarded  as 
official  consular  services. 

Department  op  Justice, 

November  22,  1888. 

Sir:  By  your  letter  of  the  25th  of  October,  1888,  you  in^ 
quire,  as  I  understand  your  communicatioD,  whether  <^  the 
natural  and  essential  character  of  the  consular  services  ot 
authenticating,  noting,  etc.,  marine  protests,  apart  from  the 
factitious  status  given  them  by  inclusion  in  the  tariff  of  offi- 
cial fees,"  are  or  are  not  official  consular  services  f 

The  office  of  consul  is  of  very  ancient  origin.  In  its  early 
history  its  incumbent  was  a  municipal  officer,  intrusted  with 
the  power  and  charged  with  the  general  duty  of  the  enforce- 
ment of  the  laws  of  the  sovereignty  which  he  represented  over 
its  citizens  resident  in  a  special  locality  or  municipality,  out- 
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side  of  the  general  territorial  jarisdiction  of  the  sovereign. 
Within  the  governments  of  Ohristendom,  the  exterritorial 
jarisdiction  of  a  foreign  sovereignty  over  its  citizens  has  gen- 
erally ceased  to  exist,  and  the  local  law  governs  the  residents 
as  well  as  the  citizens  of  a  nation.  Bat  outside  of  the  pale  of 
Christendom,  in  some  instances  the  exterritorial  jarisdiction 
of  the  sovereignty  still  exists,  and  the  corresponding  powers 
and  daties  of  the  consal  still  survive.  Under  international 
law  there  have  been  and  are,  therefore,  different  ofScial  daties 
incident  to  the  office  of  consul,  varying  with  time,  place,  and 
circumstances.  No  invariable  test  can  be  derived  from  inter- 
national law,  or  from  the  general  character  of  the  consular 
office,  by  which  to  determine  what  services  performed  by  the 
consul  are  official  consular  services,  and  what  are  not.  The 
American  consul  has  no  authority  except  what  may  be  ex- 
pressly granted  by  a  law  of  Congress,  and  acknowledged  by 
the  government  in  whose  jurisdiction  he  resides.  His  duties 
are  described  in  different  acts  of  Congress,  and  in  the  consu- 
lar instructions  of  the  Department  of  State.  (Warden's  Con- 
sular Establishment,  page  140.) 

^'  In  process  of  time,  by  traditional  usage,  by  positive  pro- 
visions of  local  law,  and  by  treaty  stipulations,  the  existing 
legal  character  with  its  limited  rights  was  fixed  on  the  for- 
eign consuls  mutually  accredited  in  the  countries  of  Chris* 
tian  Europe  and  America.''    (7  Opin.,  348.) 

Whether  the  taking  of  marine  protests  is  an  official  consu- 
lar service,  or  a  non-consular  service,  must  be  determined  by 
tradition,  usage,  treaties,  and  laws.  The  second  section  of 
the  act  of  the  14th  of  April,  1792  (I  Stat.,  255),  provides : 

<'  And  for  the  direction  of  the  consuls  and  vice-consuls  of 
the  United  States  in  certain  cases. 

"  Sec.  2.  Be  it  enacted  by  the  authority  aforesaid^  That  they 
shall  have  the  right,  in  the  ports  or  places  to  which  they  are 
or  may  be  severally  appointed,  of  receiving  the  protests  or  dec- 
larations which  such  captains,  masters,  crews,  passengers, 
and  merchants,  as  are  citizens  of  the  CTnited  States,  may  re- 
spectively choose  to  make  there." 

By  the  twenty-second  section  of  the  act  of  the  1st  of  March, 
1855  (10  Stat.,  626),  it  is  provided : 

^<  That  the  following  record  books  shall  be  provided  for  and 
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kept  in  each  consulate  and  commercial  agency,  *  *  *  a 
book  for  the  entry  of  protests^  and  in  which  all  other  official 
consular  acts  likewise  shall  be  recorded." 

In  an  opinion  rendered  on  the  2d  of  June,  1855  (7  Opin., 
259),  Attorney-General  Gushing,  in  classifying  and  distinguish- 
ing between  consular  and  non-consular  services,  applying  the 
act  last  referred  to,  concludes  : 

"  (4)  Drawing  out  a  power  of  attorney,  bottomry  bond, 
will,  or  any  such  similar  service,  is  a  notarial,  not  a  consular 
act;  and  therefore  only  the  certificate  upon  it  would  go  to 
account  of  the  Government. 

'^  (5)  I  should  have  said  the  same  of  extending  a  protest,  but 
for  the  phrase  in  another  part  of  the  act,  *  a  book  for  the 
entry  of  protests,  and  in  which  all  other  official  consular  acts 
likewise  shall  be  recorded,'  which  seems  to  cover  the  fact  of 
extending  a  protest,  and  so  to  give  the  fee  to  the  Govern- 
ment." 

In  determining  what  are  the  usage  and  law  on  this  subject 
section  1745  of  the  Eevised  Statutes  can  not  well  be  omitted. 
It  provides:  *<The  President  is  authorized  to  prescribe  from 
time  to  time  the  rates  or  tariifs  of  fees  to  be  charged  for 
official  services,  and  to  designate  what  shall  be  regarded 
as  official  services  besides  such  as  are  expressly  declared  by 
law  in  the  business  of  the  several  legations,  consulates,  and 
commercial  agencies." 

This  section  authorizes  the  President  to  prescribe  a  tariff 
of  fees  for  official  services  only,  and  does  not  authorize  him 
to  fix  the  rate  for  non-official.  It  also  empowers  him  to  des- 
ignate or  namq  what  shall  be  regarded  as  official  services 
beside  such  as  are  expressly  declared  by  law.  When  thus 
empowered,  if  he  shall  name  or  designate  in  the  tariff  of  fees 
as  official  that  which  before  had  not  boon  so  regarded,  from 
the  time  of  such  naming  or  designation  the  st'rvices  thus 
designated  should  be  regarde:!  as  otficial.  Your  communica- 
tion shows  that  the  President  has  prescribed  a  rate  of  fees 
under  the  section,  and  that  he  has  therein  named  such  ma- 
rine protests  as  are  referred  to  in  yours.  I  therefore  con- 
clude from  the  usage,  as  shown  from  the  laws  of  the  past 
(some  of  which  have  been  repealed)  and  those  of  the  present. 
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that  the  ^^aathenticatiug,  uotiog,"  etc.,  of  <'  marine  protests," 
concerning  which. yon  inqaire,  are  official  consular  services. 
Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  op  State. 


WASHINGTON  AND  IDAHO  RAILROAD  COMPANY. 

Under  the  tkot  of  May  30,  1888,  chapter  33G,  grantiag  to  the  Washington 
and  Idaho  Railroad  Company  a  right  of  way  throagh  the  CoBur 
d'Aleue  Indian  Reserv^ation,  the  Secretary  of  the  Interior  has  no  au- 
thority to  permit  the  construction  of  a  railroad  across  the  reservation 
prior  to  the  ascertainment,  fixing,  aad  payment  of  the  compensation 
as  provided  for  in  section  3  of  that  act. 

By  that  section  three  conditions  precedt3nt  are  annexed  to  the  graat, 
namely:  (I)  The  plats  made  upon  actual  survey  for  the  definite  loca- 
tion of  the  road  must  be  filed;  (2)  those  plats  must  be  approved  in 
writiug  by  the  Secretary  of  the  Interior ;  (3)  the  compensation  must 
be  fixed  and  paid.  Until  all  of  these  conditions  are  performed  no 
right  of  any  kind  respecting  the  right  of  way  becomes  vested  in  the 
company. 

Department  of  Justice, 

December  3, 1888. 

Sir  :  By  your  letter  of  the  1st  of  December,  1888,  you  ask  : 
"  First.  Whether  since  the  passage  of  the  act  entitled  'An  act 
granting  to  the  VVadhington  aud  Idaho  Railroad  Company 
the  right  of  way  through  the  Gceur  d'Alene  Indian  Eeserva- 
tion,'  passed  May  30,  1888,  chapter  336,  the  Secretary  of 
the  Interior  possesses  any  authority  rightfully  to  permit  the 
construction  of  a  railroad  across  the  reservation  in  advance 
of  the  ascertainment,  fixing,  and  payment  of  the  compensa- 
tion provided  to  be  ascertained  by  him  in  section  3  of  the 
act,  and  therein  required  to  be  fixed  and  paid  before  a  right 
of  any  kind  shall  vest  in  the  company  'in  or  to  any  part  of 
the  right  of  way.'  In  other  words,  whether  the  Secretary  of 
the  Interior  has  any  rightful  authority  to  permit  a  railroad 
to  be  constructed  across  an  Indian  reservation  until  a  right 
to  construct  it  has  vested  by  virtue  of  an  act  of  Congress  f 

*»  Second.  If  you  should  be  of  the  opinion  that  there  is  au- 
thority and  power  in  the  Secret«ary  of  the  Interior  to  permit 
by  rightful  administration  the  construction  of  this  railroad 
across  this  reservation  before  the  compensation  is  fixed  and 
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paid,  whether  he  has  theu  any  lawful  power  to  make  any 
agreement  with  the  parties  by  which  a  deposit  of  money  can 
be  required  by  him  to  be  made  in  the  United  States  Treasury, 
or  elsewhere,  as  security  for  the  payment  of  the  compensa- 
tion, when  ultimately  fixed,  so  that  he  could  retain  and  con- 
trol the  expenditure  of  the  money  in  liquidating  the  compen- 
sation which  he  should  subsequently  fix  under  the  third  sec- 
tion. 

*<  Third.  Whether  it  be  legally  possible  for  him  to  require 
and  accept  a  bond,  with  sufficient  sureties,  which  should  be 
safely  obligatory  to  provide  for  the  benefit  of  individual  In- 
dians and  of  the  tribe  the  payment  of  compensation  and 
damages  f  And  if  so,  what  the  terms  and  conditions  of  such 
a  bond  should  bet" 

The  taking  of  property  without  compensation  is  a  violation 
of  an  absolute  property  right.  When  taken  with  compensa- 
tion, by  authority  of  law,  the  law  must  be  strictly  construed 
in  favor  of  the  property^owner  and  against  the  grantee.  The 
prbperty  over  which  the  right  of  way  is'  granted  by  the  act 
under  consideration  is  subject,  in  whole  or  in  part,  to  three 
different  rights  which  were  to  be  provided  for.  The  fee, 
subject  to  the  rights  of  the  Indians,  is  vested  in  the  Unit/ed 
States.  The  Indians  as  a  tribe  have  or  had  a  right  of  in- 
definite occupancy  in  common  over  all  the  land.  As  to  cer- 
tain portions  of  it,  the  act  contemplates  that  individual  In- 
dians have  or  may  have  a  special  right  of  occupancy  of  a 
part  in  severalty.  W^ith  reference  to  the  rights  of  the  In- 
dians as  a  tribe  and  as  individuals,  the  Government  holds 
and  exercises  a  power  closely  analogous  to  that  of  a  guardian 
over  the  property  of  his  ward.  That  this  power  may  not  be 
abused,  nor  the  rights  of  the  Indians  be  lost  or  jeopardized, 
is  clearly  intended  to  be  carefully  guarded  by  the  granting 
act.  Its  first  section  provides  "  that  the  right  of  way  is 
hereby  granted  as  hereinafter  setforth.^  This  is  not  an  abso- 
lute grant,  to  take  effect  at  the  date  of  acceptance  by  the 
corporation,  but  is  subject  to  the  conditions  imposed  by  the 
later  provisions  of  the  law."  The  third  section  of  the  act, 
among  other  things,  provides : 

"  No  right  of  any  kind  shall  vest  in  said  railway  company 
in  or  to  any  part  of  the  right  of  way  herein  provided  for 
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antil  plats  thereof,  made  npon  actual  sarvey  for  the  definite 
location  of  such  railroad,  and  including  the  points  for  station 
buildings,  depots,  machine-shops,  side-tracks,  turn-outs,  and 
water-stations,  shall  be  filed  with  and  approved  by  the  Sec- 
retary of  the  Interior,  which  approval  shall  be  made  in 
writing,  and  be  open  for  the  inspection  of  any  party  inter- 
ested therein  and  until  the  compensation  aforesaid  has  been 
fixed  and  paid.'' 

By  this,  three  different  conditions  precedent  are  annexed 
to  the  grant: 

(1)  The  plats  made  upon  actual  survey  for  the  definite  lo- 
cation must  be  filed. 

(2)  Those  plats  must  be  approved  in  writing  by  the  Secre- 
tary of  the  Interior ;  and 

(3)  The  compensation  must  be  fixed  and  paid. 

Until  all  three  of  these  conditions  shall  have  been  per- 
formed the  act  declares  **]S"o  right  of  any  kind  shall  vest  in 
said  railway  company  as  to  any  part  of  the  right  of  way." 
^<  When  compensation  is  to  be  a  condition  to  or  simultaneous 
with  the  taking,  equity  will  enjoin  the  use  of  the  laud  until 
the  compensation  be  made  {Shute  v.  ChicagOy  etc.^  R,  B.^  26 
Ills.,  426 ;  People  v.  Law^  34  Barber,  494 ;  Western,  etc.,  B.  B, 
v.  Owings,  15  Md.,  199;  Curranv.  IShattuck,  24  Oal.,  427;  Pen- 
rice  V.  Wallis,  37  Miss.,  172  j  Johnson  v.  Alameda  County,  14 
Oal.,  106 ;  Sedgwick  on  Construction  of  Statutory  and  Con- 
stitutional Law,  465,  note).  When  the  Constitution  requires 
the  compensation  to  be  paid  prior  to  the  taking,  and  the 
statute  authorizing  the  taking  does  not  specify  whether  the 
compensation  is  to  be  made  before  or  after  the  property  is 
taken,  it  will  be  construed  to  intend  the  former  {Sharpless 
V.  West  Chester,  1  Grant's  Cases,  257)."  If  the  railroad 
company,  for  the  purposes  of  construction,  before  the  com- 
pensation has  been  paid,  shall  enter  upon  the  reservation 
and  eject  the  Indians  as  a  tribe  from  their  common  right  of 
occupancy  and  the  individual  Indians  from  such  several  rights 
of  occupancy  as  each  may  possess  on  the  line  of  the  right 
of  way,  such  ouster  must  either  be  wrong  or  be  done  under 
a  right  granted  by  the  act.  It  can  not  be  done  under  a  right 
granted  by  the  act,  for  the  language,  <^  no  right  of  any  kind 
shall  vest,"  is  broad  enough  to  cover  the  right  of  possession 
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and  occupancy  which  might  be  taken  for  constraction.  So 
lar  as  the  Indians  are  concerned  such  taking  would  embrace 
their  whole  estate,  for,  as  is  before  stated,  their  whole  rights 
are  those  of  occupancy.  These  rights  are  the  very  kind  of 
rights  that  were  intended  to  be  protected.  The  entry,  there- 
fore, for  construction  before  the  payment  of  the  compensa- 
tion would  be  wrongful,  and  it  is  not  within  your  power  to 
grant  it  nor  within  your  discretion  to  permit  it.  The  pro- 
visions of  the  same  section,  empowering  you  to  fix  the  com- 
pensation to  be  paid  and  the  time  and  manner  of  payment, 
impose  upon  you  the  duty  to  fix  the  compensation  and  time 
and  manner  of  payment  within  such  time  as  will  leave  enough 
of  the  period  limited  in  the  act  before  the  expiration  of  the 
grant  to  allow  the  construction  to  be  accomplished  within 
two  years  from  the  passage  of  the  act.  If  the  limitation  of 
time  in  the  first  instance  was  iusuificient  to  allow  the  con- 
ditions precedent  to  be  performed  and  the  road  to  be 
constructed  before  its  expiration,  the  company  could  have 
declined  to  accept  under  the  terjns  of  the  act,  and  all  em- 
barrassment would  have  been  avoided.  The  first  inquiry  is 
therefore  answered  in  the  negative,  which  renders  the  second 
and  third  immaterial. 
Very  respectfully, 

A.  H.  GARLAND. 
The  Secbetaey  of  the  Interior. 


RETIRED  LIST  OF  THE  ARMY. 

L.,  a  major  in  the  Seventh  Infantry,  was,  by  direction  of  the  President, 
dropped  from  the  rolls  of  the  Army  November  25,  1861,  and  W.,  a 
captain  in  the  Fourth  Infantry,  was  with  the  advice  and  consent  of 
the  Senate  appointed  major  in  the  Seventh  Infantry,  vice  L.,  dropped. 
Afterwards,  on  November  '27,  1800,  the  President  revoked  the  order 
dropping  L.,  and  directed  that  ho  be  restored  to  his  former  commission 
to  fill  a  vacancy  of  major  in  the  Eighteenth  Infantry,  to  date  from 
July  28,  1866,  and  at  the  same  time,  by  direction  of  the  President,  L. 
was  placed  on  the  retired  list  as  major:  Advised  that  the  action  of 
the  President  on  the  27th  of  November,  1806,  was  ineffectual  to  restore 
L.  to  the  Army  and  place  him  on  the  retired  list,  and  that  he  is  not 
entitled  to  be  borne  thereon. 
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S.|  a  captain  in  the  Seventh  Infantry,  wae  sam manly  dismissed  the 
service  by  direction  of  the  President  Jaly  15, 1863,  and  notified  thereof. 
Afterwards,  on  Angnst  11,  1863,  the  order  of  dismissal  was  revoked; 
whereupon  S.  (the  vacancy  not  having  been  filled  in  the  mean  time) 
returned  to  the  position  from  which  he  was  dismissed  and  continued 
to  serve  therein  until  December  30,  1864,  when,  upon  the  finding  of  a 
retiring  board,  he  was  retired  under  the  provisions  of  the  act  of  August 
3,  1861:  Advised  that  the  dismissal  of  July  15,  1863,  created  a  vacancy 
which  could  not  otherwise  be  filled  than  by  an  appointment  with  the 
advice  and  consent  of  the  Senate;  that  the  subsequent  revocation  of 
that  order  on  the  11th  of  August,  1863,  was  ineffectual  to  restore  S.  to 
his  former  position  in  the  Army ;  that  when,  afterwards,  he  was  put 
on  the  retired  list  he  was  not  a  commissioned  officer  of  the  Army,  and 
therefore  ineligible  to  a  place  thereon ;  and  that,  accordingly,  he  is  not 
entitled  to  be  borne  on  such  list. 

L.,  a  first  lieutenant  in  the  Seventh  Infantry,  having  been  found  by  a 
retiring  board  **  incapacitated  for  active  service  from  insanity,  which 
insanity  is  not  incident  (o  the  service,"  was,  by  direction  of  the  Presi- 
dent, retired  July  31,  XiiGSf  on  pay  proper  alone  under  the  act  of 
August  3,  1861.  At  L.'s  request  the  order  of  retirement  was,  by  direc- 
tion of  the  President,  on  June  23,  1869,  so  amended  as  to  wholly  retire 
him  from  service  with  one  year's  pay  and  allowances.  On  April  2, 1878, 
by  direction  of  the  President,  the  order  of  June  23,  1869,  was  declared 
void,  on  the  ground  that  L.  was  insane  when  he  requested  it;  and  he 
was  restored  to  the  retired  list  in  accordance  with  the  original  order: 
Advised  that  after  the  President  bad  once  acted  upon  the  finding  of 
the  retiring  board,  by  placing  L.  on  the  retired  list  with  pay  proper 
alone,  his  power  over  the  case  was  exhausted,  and  the  subsequent 
order  wholly  retiring  L.  was  void  for  want  of  authority  thus  to  retire 
him;  and  that  therefore  L.  is  entitled  to  be  borne  on  the  retired  list 
conformably  to  the  order  retiring  him  on  pay  proper  alone. 

Department  of  Justice, 

December  3, 1888. 

Sir  :  In  response  to  your  request,  made  some  time  ago, 
for  an  opinion  as  to  the  right  of  certain  persons  to  be  borne 
on  the  retired  list  of  the  Army — namely,  Daniel  E.  Sickles, 
as  major-general,  retired;  Adam  Badeau,  as  captain,  re- 
tired ;  Isaac  Lynde,  as  major,  retired ;  Charles  B.  Stivers,  as 
captain,  retired ;  and  James  T.  Leavy,  as  first  lieutenant, 
retired — I  now  have  the  honor  to  submit  the  lollowing: 

The  cases  of  General  Sickles  and  Captain  Badeau  are  alike 
in  all  material  respects.  It  appears  that  each  of  these  offi- 
cers, after  being  placed  on  the  retired  list,  accepted  in  1869 
an  appointment  in  1  he  diplomatic  service.    General  Sickles 
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remained  in  that  service  until  April,  1874.  Oaptain  Badeau 
remained  therein  only  a  few  months,  but  subsequently,  in 
1870,  entered  the  consular  service,  wherein  he  held  an  ap- 
pointment for  several  years.  In  the  mean  time  they  were 
each  actually  borne  on  the  retired  list  and  have  since  been 
continued  thereon. 

By  section  2  of  the  act  of  March  30, 186S  (the  provisions 
of  which  section  are  embodied  in  sections  1223  and  1410,  Re- 
vised Statutes),  officers  of  the  Army  or  Navy  accepting  or 
holding  any  appointment  in  the  diplomatic  or  consular  serv- 
ice are  to  be  considered  as  having  resigned,  and  their  places 
in  the  military  or  naval  service  are  to  be  deemed  vacant,  etc. 
The  act  of  March  3,  1875,  chapter  178,  however,  contains  a 
clause  providing  that  a  certain  class  of  retired  officers  who 
are  ^'  now  (i.  e.,  at  the  date  of  the  act)  borne  on  the.  retired 
list  shall  be  continued  thereon  notwithstanding  the  provis- 
ions" of  section  2  of  said  act  of  1868. 

Both  General  Sickles  and  Captain  Badeau  are  within  the 
class  of  retired  officers  described  in  the  clause  of  the  act  of 
1875  above  referred  to,  and  they  were  eaoh  actually  borne 
on  the  retired  list  when  that  act  was  passed.  Their  right  now 
to  be  borne  thereon  depends  upon  the  operation  and  effect  of 
the  provisions  of  the  said  acts  of  1868  and  1875  upon  their 
respective  cases,  and  necessarily  involves  a  construction  of 
those  provisions. 

There  is  a  suit  pending  in  the  Supreme  Court  {Badeau  v. 
The  United  States)  which  presents  the  same  question  precisely 
that  arises  in  those  cases,  involves  a  construction  of  the  same 
statutory  provisions,  and  which  will  doubtless  be  determined 
during  the  present  term  of  that  court.  In  view  of  this,  I 
think  it  unadvisable  to  express  any  opinion  upon  the  two 
cases  just  referred  to,  and  suggest  that  it  would  be  proper 
to  await  the  decision  of  the  court  in  that  suit,  which  will 
finally  settle  the  question  arising  in  them. 

The  case  of  Maj.  Isaac  Lyude  is  this :  By  direction  of  the 
President,  announced  in  paragraph  1  of  General  Orders,  No. 
102,  dated  Washington,  November  25,  1861,  Major  Lynde, 
Seventh  Infantry,  was  from  that  date  dropped  from  the  rolls 
of  the  Army.  Capt.  Henry  D.  Wallen,  Fourth  Infantry,  was 
subsequently  promoted  and  appointed  by  the  President,  by 
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aDd  with  the  advice  and  consent  of  the  Senate,  to  be  major 
of  the  Seventh  Infantry,  November  25,  1861,  vice  Lynde 
dropped  (see  General  Orders,  No.  63,  dated  Washington, 
June  10, 1862),  which  appointment  was  accepted  by  Wallen, 
and  he  was  commissioned  accordingly.  Afterwards,  by  Gen- 
eral Orders,  No.  94,  dated  Washington,  November  27, 1866, 
the  President  directed  that  paragraph  of  General  Orders,  No. 
102,  of  November  25, 1861,  be  revoked,  and  that  Major  Lynde 
be  restored  to  his  commission  to  fill  a  vacancy  of  major  in 
the  Eighteenth  Infantry,  to  date  July  28, 1866 ;  and,  at  the 
same  time,  by  direction  of  the  President,  Major  Lynde, 
Eighteenth  Infantry,  was  placed  on  the  retired  list  to  date 
from  July  28, 1866  (see  paragraph  2  of  General  Orders,  No. 
94,  aforesaid). 

In  this  case,  irrespective  of  the  effect  of  the  order  of  No- 
vember 25,  1861,  dropping  Major  Lynde  from  the  rolls  of  the 
Army,  the  fact  that  Wallen  was  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  be  ma- 
jor of  the  Seventh  Infantry,  in  the  place  of  Lynde,  and  was 
commissioned  as  such,  operated  to  supersede  the  latter,  and 
to  completely  sever  his  relations  with  the  Army,  if  they  were 
not  already  severed  by  the  effect  of  said  order  (see  Blake  v. 
United  States^  103  U.  S.  E.,  227  j  Keyes  v.  United  States,  109  V. 
S.  B.,  336).  Having  thus  ceased  to  be  an  officer  in  the  Army, 
he  could  not  again  become  one  otherwise  than  by  a  new  ap- 
pointment, made  in  conformity  to  the  law  of  the  military 
service,  and  to  which  the  advice  and  consent  of  the  Senate 
were  necessary  (97  C.  S.  E,  426).  The  order  of  the  President 
of  November  27, 1866,  revoking  the  previous  order  by  which 
Major  Lynde  was  dropped,  and  restoring  him  to  his  commis- 
sion, was  ineffectual  to  place  the  latter  in  the  active  list  of 
officers  of  the  Army ;  and  it  follows  that  the  order  of  the 
President  of  the  same  date,  putting  him  on  the  retired  list 
of  the  Army,  was  inefficient  for  this  purpose — none  but  com- 
missioned officers  in  active  service  being  then  eligible  thereto. 

I  am  therefore  of  the  opinion,  upon  the  facts  above  stated, 
that  Major  Lynde  is  not  entitled  to  be  borne  on  the  retired 
list  of  the  Army. 

The  case  of  Capt.  Charles  B  Stivers  is  as  follows:  While 
holding  a  commission  as  captain  in  the  Seventh  Infantry  he 


206  HON.   A.   H.   GARLAND 


Retired  List  of  the  Army. 


was  sammarily  dismissed  the  service  by  direction  of  the 
President,  to  date  July  14, 1863,  per  Special  Orders,  No.  313, 
issued  from  the  War  Department,  dated  Washington,  July 
15, 1863.  Of  this  order  he  was  notified,  as  appears  by  a 
letter  from  him  to  the  Adjutant-General,  dated  at  Rouse's 
Point,  N.  Y.,  July  28, 1863,  wherein  he  writes:  "  I  have  been 
dismissed  the  service  for  not  joining  my  regiment.  M^  health 
has  been  so  feeble  that  L  could  not  do  so.  I  respectfully  asic 
that  my  case  may  be  reconsidered,  and  that,  it  consistent 
with  the  interests  of  the  service,  I  may  be  reinstated  to 
my  former  rank."  Afterwards,  on  reconsideration  of  his  case, 
the  order  of  dismissal  was  revoked  by  Special  Orders,  No. 
356,  issued  from  the  War  Department,  dated  Washington, 
August  11, 1863.  Thereupon  Captain  Stivers  returned  to 
the  position  from  which  he  was  dismissed  (the  vacancy  not 
having  been  filled  in  the  mean  time),  aud  continued  to  serve 
in  that  position  until  December  30,  1864,  whon,  upon  the 
finding  of  a  retiring  board,  he  was  retired  from  active  serv- 
ice under  the  provisions  of  the  a'it  of  August  3, 1861. 

At  the  time  of  the  dismissal  of  Captain  Stivers,  as  above, 
the  Presi^lent  was  invested  with  power  to  summarily  dismiss" 
from  service  a  commissioned  officer  of  the  Army.    This 
power  (if  not  already  possessed  by  him)  was  given  by  sec- 
tion 17  of  the  act  of  July  17, 1862,  chapter  200. 

In  the  case  of  the  The  United  States  v.  Corson  (114  U,  S, 
R.,  619)  the  effect  of  an  order  of  dismissal  by  the  President, 
issued  while  clothed  with  that  power,  and  also  the  effect  of 
its  subsequent  revocation  by  him,  were  considered  by  the 
Supreme  Court. 

There  an  officer  holding  a  commission  as  captain  and  assist- 
ant quartermaster  of  volunteers  was,  by  order  of  the  Presi- 
dent, dated  March  27, 1865,  summarily  dismissed  the  service. 
On  June  9, 1865,  an  order  was  issued  by  the  President  re- 
voking the  order  of  dismissal  and  restoring  him  to  his  former 
position  in  the  service.  Between  the  date  of  dismissal,  March 
27, 1865,  and  the  date  of  revocation,  June  9, 1865,  it  does  not 
appear  that  the  vacancy  was  filled  by  another  appointment. 
By  an  order  issued  from  the  War  Department,  under  date  of 
June  19, 1865,  he  was  assigned  to  duty  as  division  quarter- 
master of  the  First  Division,  First  Army  Corps,  with  the 
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temporary  rank  of  major  in  the  Quartermaster's  Department, 
under  the  act  of  July  4,  1864,  aud  served  in  that  position 
until  October  7,  1865,  when  he  was  honorably  mustered  out 
of  the  service  of  the  United  States. 

The  court  held  that  the  effect  of  the  order  of  March  27, 
1865,  dismissing  the  officer  from  the  service  was  to  sever  his 
relations  with  the  Army ;  that  thenceforward  and  until  in 
some  lawful  way  again  appointed  he  was  disconnected  from 
that  branch  of  the  public  service  as  completely  as  if  he  had 
never  been  an  officer  of  the  Army ;  and  that  he  could  not 
regain  his  position  and  become  entitled  to  its  emoluments  by 
means  of  a  subsequent  order  revoking  the  order  of  dismissal 
and  restoring  him  to  the  position. 

This  decision  of  the  Supreme  Court  is  clearly  applicable 
to  the  case  of  Captain  Stivers,  and  must  be  regarded  as  con- 
clusive of  it.  According  to  the  doctrine  there  laid  down,  the 
order  of  July  15, 1863,  dismissing  that  officer  from  service 
created  a  vacaucj'^,  which  cculd  not  otherwise  be  filled  than 
by  an  appointment  with  the  advice  and  consent  of  the  Senate 
(97  U.  S.  R.,  supra) ;  and  consequently  the  subsequent  order  of 
August  11, 1863,  revoking  that  order,  was  ineffectual  to  restore 
him  to  his  former  position  in  the  Army,  although  it  had  in 
the  mean  time  remained  vacant. 

It  follows  that  when,  afterwards,  Captain  Stivers  was  put 
on  the  retired-list  he  was  not  a  commissioned  officer  of  the 
Army,  and  for  that  reason  was  not  eligible  to  a  place  on  that 
list.  The  finding  of  the  retiring  board  (upon  which  he  was 
placed  there)  that  he  was  incapacitated  for  active  service  was 
not  conclusive  of  the  question  of  his  eligibility,  the  jurisdic- 
tion of  the  board  being  limited  to  the  determination  of  '4he 
facts  as  to  the  nature  and  occasion  of  the  disability  "  of  the 
officer,  and  not  including  within  its  scope  the  validity  or  in- 
validity of  his  commission. 

I  am  therefore  of  the  opinion  that  Captain  Stivers  is  not 
entitled  to  be  borne  on  the  retired  list  of  the  Army. 

The  remaining  case  is  that  of  First  Lieut.  James  T.  Leavy, 
formerly  of  the  Seventh  Infiintry.  It  appears  that  this 
officer,  having  been  found  by  a  retiring  board  "incapacitated 
for  active  service  from  insanity,  which  insanity  is  not  incident 
to  the  service,"  was,  by  direction  of  the  President,  retired 
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from  aotive  service  ^^on  pay  proper  alone,"  Jaly  31, 1868,  ander 
section  17  of  the  act  of  Aagast  3, 1861  (see  Special  Orders, 
No.  182,  dated  Waehington,  J  uly  31 ,  1868.)  On  June  23, 1859, 
by  direction  of  the  President,  the  order  retiring  him  from 
active  service  as  above  was  so  amended  as  to  wholly  retire 
him  from  the  service  with  one  year's  pay  and  allowances,  to 
date  from  July  1,  1869,  and  his  name  was  directed  to  be 
thenceforward  omitted  from  the  Army  Register  (see  Special 
Orders,  No.  151,  dated  Washington,  June  23,  1869).  This 
amendment,  it  is  stated,  was  made  at  Lieutenant  Leavy's 
request  On  April  2,  1878,  by  direction  of  the  President, 
the  order  of  June  23, 1869,  wholly  retiring  that  officer,  was 
declared  void,  on  the  ground  that  he  was  insane  when  he 
made  such  request,  and  he  was  restored  to  the  retired  list  in 
accordance  with  theoriginal  order  (see  Special  Orders, No.  69, 
dated  Washington,  April  2, 1878).  And  by  a  joint  resolution 
passed  by  Congress  June  18,  1878,  the  PaymastecrGeneral 
was  <*  authorized  and  directed  to  adjust  the  pay  accounts  of 
the  said  Leavy,  and  pay  oat  of  any  moneys  appropriated  for 
the  pay  of  the  Army  the  balance,  if  any,  found  to  be  due 
him  on  account  of  salary  during  the  time  his  name  was 
omitted  from  the  Army  Register  on  account  of  his  request 
to  be  wholly  retired,  which  request  was  made  by  him  while 
insane."    (20  Stat.,  688). 

Section  17  of  the  act  of  August  3, 1861,  under  which  Lieu- 
tenant Leavy  was  retired  from  active  service,  provided  for 
the  assembling  of  a  board  of  Army  officers  '^  to  determine  the 
facts  as  to  the  nature  and  occasion  of  the  disability  of  such 
officers  as  appear  disabled  to  perform  military  service,"  and 
invested  such  board  with  the  power  of  a  court  of  inquiry  and 
court-martial,  their  decision  to  be  subject  to  like  revision  as 
that  of  such  courts  by  the  President  of  the  United  States. 
It  further  provided  that  whenever  the  board  finds  an  officer 
incapacitated  for  active  service  it  should  report  whether,  in 
its  judgment,  the  incapacity  resulted  from  long  and  faithful 
service,  from  wounds  or  injury  received  in  the  line  of  duty, 
etc.,  or  from  any  other  incident  of  service,  adding,  "If  so, 
and  the  President  approve  such  judgment,  the  disabled 
officer  shall  thereupon  be  placed  upon  the  list  of  retired  offi- 
cers accordfng  to  the  provisions  of  this  act.    If  otherwise. 
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and  if  the  President  concur  in  opinion  with  the  board,  the 
officer  shall  be  retired  as  above,  either  with  his  pay  proper 
alone  or  with  his  service  rations  alone,  at  the  discretion  of 
the  President,  or  he  shall  be  wholly  retired  from  the  service 
with  one  year's  pay  and  allowances ;  and  in  this  last  case  his 
name  shall  be  thenceforward  omitted  from  the  Army  Eeg- 
ister.'' 

In  the  case  ander  consideration  the  board  found  that  the 
incapacity  of  tbe  officer  for  active  service  resulted  from  a 
cause  not  incident  to  the  service.  Upon  this  finding,  if  the 
President  concurred  in  opinion  with  the  board,  he  had  power 
(I)  to  place  the  officer  on  the  retired  list  either  with  his  pay 
proper  alone  or  with  his  service  rations  alone,  or  (2)  to  wholly 
retire  him  from  the  service  with  one  year's  pay  and  allow- 
ances. And  having  once  acted  under  that  power  upon  the 
report  of  the  board,  by  retiring  the  officer  on  his  pay  proper 
alone,  the  inquiry  arises,  whether  such  power  as  to  this  par- 
ticular case  was  not  thereby  exhausted.  I  am  inclined  to 
think  that  this  inquiry  should  be  answered  in  the  affirmative. 
In  general,  where  power  is  given  by  statute  to  enable  an  offi- 
cer to  do  a  particular  act  which  would  otherwise  be  beyond 
the  scope  of  his  authority,  after  such  power  has  been  once 
exercised  it  is  deemed  exhausted  and  can  not  be  exercised 
again. 

Tbe  Court  of  Claims,  in  the  case  of  MoBlair  v.  United  States 
(19  C.  Cls.  R.,  528),  referring  to  the  power  of  the  President 
above  adverted  to,  remarks:  "  He  had  a  power  to  exercise  in 
the  disposition  of  the  report  (i.  ^.,  of  the  retiring  board  in 
that  case),  and  his  action  thereon  made,  inlaw,  the  complete 
exercise  of  the  full  measure  of  authority  provided  by  the 
statute.  It  is  not  a  continuing  power,  but  is  performed  to 
the  extent  of  its  existence  by  the  one  act  of  the  President." 
In  this  connection  the  court  cites  People  v.  Waynesville  (88 
III,  470-476),  where  it  is  observed:  "As  a  general  rule, 
where  the  General  Assembly  confers  a  power,  and  the  per- 
sons upon  whom  it  is  conferred  act  under  it,  the  power  is  ex- 
hausted, unless  power  is  given  to  act  again  under  the  same 
authority;"  and  also  Ux parte  Randolph  (2  Brock.,  473,  474), 
where  the  court  say :  '*  I  take  it  to  be  a  sound  principle, 
that  when  a  special  tribunal  is  created,  with  limited  power 
274 — ^VOL  XTX 14 
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and  a  particular  jurisdictioD,  wheuever  the  power  is  once 
executed  the  jurisdiction  is  exhausted  and  at  an  end — that 
the  person  thus  invested  with  power  is,  in  the  language  of 
the  ISLWy  functus  officio.^ 

Regarding  the  power  of  the  President  from  this  point  of 
view,  the  order  of  June  23,  1869,  wholly  retiring  ijieutenant 
Leavy  from  service,  was  void  for  want  of  authority  in  the 
former  thus  to  retire  him.  The  circumstance  that  such  order 
was  issued  in  compliance  with  a  request  made  by  Lieutenant 
Leavy  when  he  was  insane  may  afford  additional  ground  for 
holding  it  void,  as  it  was  subsequently  declared  to  be  by  the 
order  of  April  2,  1878,  by  which  he  was  reinstated  on  the  re- 
tired list.  Moreover,  the  last-mentioned  order  is  impliedly 
sanctioned  by  Congress,  and  his  right  to  have  been  borne 
on  that  list  during  the  time  his  name  was  dropped  therefrom 
is  clearly  recognized  by  that  body  in  the  enactment  of  the 
joint  resolution  of  June  18, 1878,  providing  for  the  payment 
of  any  balance  due  him  <<on  account  of  salary  during  the 
time  his  name  was  omitted  from  the  Army  Eegister,"  etc. 

In  my  opinion  Lieutenant  Leavy  is  legally  entitled  to  be 
borne  on  the  retired  list  of  the  Army  conformably  to  the 
order  of  July  31,  1868,  retiring  him  on  pay  proper  alone. 
I  am,  sir,  very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  War. 


COMMISSIONER  OF  PENSIONS. 

Daty  of  the  Commissioner  of  Pensions  considered  in  connection  with  a 
statement  of  facts  submitted  by  him,  relating  to  tbe  recovery  of  money 
paid  on  a  pension  certificate  alleged  to  have  been  fraudulently  obtained. 

Department  of  Justice, 

December  10,  1888. 

Sir  :  By  your  indorsement  of  the  30th  of  November  last 
on  the  letter  of  the  Commissioner  of  Pensions  of  the  27th  of 
the  same  month,  you  request  my  views  as  to  the  rights  and 
duties  of  the  Commissioner  of  Pensious  on  the  statement  of 
facts  and  inquiries  submitted  in  his  communication. 

It  appears  from  the  statement  of  facts  contained  in  his 
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letter,  that  in  1887  a  pension  certificate  was  granted  and 
issued  to  Francis  Patterson ; 

That  he  received  the  first  payment  after  the  granting  of  the 
<^rtificate  by  the  proper  pension  agent,  which,  with  the 
arrears,  amounted  to  $13,312 ; 

That  after  the  first  payment  had  been  made  a  special 
examination  of  the  claim,  as  adjudicated,  was  had,  in  accord- 
ance with  the  provisions  of  section  4744  Revised  Statutes, 
as  amended  by  the  act  of  25th  of  July,  1882  (Digest  of  Pen 
6ion  Laws,  p.  591); 

That  on  such  examination,  proof,  which  was  satisfactory 
to  the  Secretary  of  the  Interior,  was  taken,  which  established 
that  the  name  of  the  pensioner  was  put  on  the  rolls  by  or 
through  false  and  fraudulent  representations,  whereupon  the 
Secretary  of  the  Interior  caused  the  name  of  Francis  Patter- 
son, the  pensioner,  to  be  stricken  from  the  rolls ; 

That  the  War  Department  also  restored  to  its  record,  on 
evidence  which  was  suflBciently  satisfactory,  the  charge  of 
denertion  against  the  pensioner,  wh^h  had  been  removed ; 

That  the  pensioner,  with  certain  alleged  accomplices,  was 
prosecuted  in  the  proper  United  States  court  for  perjury,  for 
the  making  of  false  affidavits  to  obtain  the  pension,  and  the 
defendants  were  acquitted ; 

That  recaption  of  the  money  which  was  paid  in  pursuance 
of  the  certificate,  so  far  as  it  could  be  traced  and  identified, 
was  made  by  oflBcers  of  the  United  States.  Of  the  money 
recaptured,  $4,726  was  taken  from  Mrs.  Dr.  Mills,  the  wife 
of  one  of  the  alleged  accomplices  of  Patterson,  and  $62.53 
from  the  wife  of  Patterson. 

It  also  appears  that  proof  in  the  possession  of  the  Com- 
missioner of  Pensions  established  that  a  certificate  of  deposit 
of  the  Lock  Haven  Bank,  of  Pennsylvania,  is  now  in  the 
possession  of  the  Second  National  Bank,  of  Elmira,  N.  Y., 
for  a  part  of  the  funds  alleged  to  have  been  fraudulently 
received  by  Patterson ;  also  that  a  bond  and  mortgage  of 
John  B.  Fishier  and  wife  for  $3,000  was  purchased  for  the 
use  of  Patterson  with  a  part  of  the  same  money. 

It  also  appears  that  suits  have  been  brought  in  the  circuit 
oourt  of  the  United  States  for  the  western  district  of  Vir- 
ginia by  direction  of  the  Solicitor  of  the  Treasury,  to  recover 
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certain  other  moneys  and  property  which  are  claimed  to  have 
been  traced  into  the  hands  of  Mills  and  others. 

It  is  to  be  inferred  from  the  tenor  of  the  whole  transaction 
that  Patterson  is  insolvent. 

The  inquiry  is,  What  are  the  "  rights  and  duties  "  of  the 
Commissioner  of  Pensions  in  the  premises  f 

The  Gommisioner  of  Pensions  is  generally  charged  with 
the  administration  of  the  pension  laws,  subject  to  the  super- 
vision of  the  Secretary  of  the  Interior.  By  section  4744  of 
the  Revised  Statutes,  as  amended,  he  is  specifically  charged 
with  the  duty  of  making  special  examinations  into  the  merits 
of  pension  claims,  whether  pending  or  adjudicated,  and  to 
aid  in  the  prosecution  of  any  parties  who  may  appear  on 
such  examination  to  be  guilty  of  fraud  in  the  prosecution  or 
procuring  of  such  claims.  The  duty  of  examining  the  fraud 
alleged  to  have  been  perpetrated  in  this  case  has  already 
been  performed  by  the  Commissioner  of  Pensions.  That  ex- 
amination resulted  in  the  obtaining  of  evidence  which  i» 
claimed  to  show  that  money  has  been  wrongfully  obtained  by 
Patterson  from  the  United  States  Treasury.  In  aid  of  the 
prosecution  of  legal  actions  in  court  to  recover  this  money 
wrongfully  obtained  back,  it  is  the  duty  of  the  Commissioner 
of  Pensions  to  furnish  the  several  oflBcers  charged  with  the 
conduct  of  such  actions  with  all  material  facts  and  evidence 
at  his  command,  or  which  he  can  obtain,  to  sustain  the  claim 
of  the  Government.  With  reference  to  the  suits  that  have 
been  already  brought,  by  direction  of  the  Solicitor  of  the 
Treasury,  in  the  western  district  of  Virginia,  he  appears  to 
have  already  done  so.  He  should  further  report  to  the 
Solicitor  of  the  Treasury  all  the  facts  and  evidence  with  ref- 
erence to  the  certificate  of  deposit  of  the  Lock  Haven  Bank, 
and  also  with  reference  to  the  bond  and  mortgage  of  Fishier  j 
and  if,  on  examination,  the  Solicitor  of  tiie  Treasury  shall 
determine  the  evidence  is  sufiicient  to  warrant  legal  action 
for  their  recovery,  it  will  be  his  duty  to  furnish  all  aid  in  his 
power  for  the  successful  prosecution  of  such  suits  as  may  be 
brought.  The  money  that  is  in  the  hands  of  Chief  Clerk 
Brock,  from  the  statement  of  facts  submitted,  seems  to  have 
come  into  his  hands  by  the  common-law  remedy  of  recaption. 
A  ^<  party  may  peaceably  retake  his   goods  wherever  he 
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happens  to  find  them,  unless  a  new  property  be  fairly 
acqnired  therein."  (3  BlackstODe's  Commentaries,  5;  4  td., 
363.) 

The  CJnited  States  has  the  same  remedies  for  the  protection 
and  recovery  of  its  property  that  an  individual  under  like 
circumstances  has.  Doubtless,  at  the  time  of  the  recaption 
of  the  money  by  the  examiner  who  obtained  it  from  Mrs. 
Mills  and  Mrs.  Patterson,  he  had  reason  to  think  there  was 
no  doubt  that  the  money  belonged  t<^  the  United  States;  but 
in  the  exercise  of  the  remedy  of  recaption  on  the  part  of  tlie 
Government  the  oflBcer  acts  at  his  peril.  This  remedy  by 
the  act  of  the  party  should  not  be  resorted  to  in  doubtful 
cases.  In  cases  where  there  is  a  substantial  dispute  as  to 
the  facts,  the  regular  orderly  proceedings  of  the  courts  of 
law  should  be  resorted  to,  and  the  prima  facie  ])resumption 
of  right  of  property  arising  from  possession  should^be  re- 
spected until  overthrown  by  a  judicial  determination.  Fo 
provision  of  law  exists  by  which  the  Government  can  give 
bond  of  indemnity  to  the  officer  in  case  he  should  be  found, 
on  a  judicial  trial,  to  have  made  a  wrongful  recaption.  In 
this  case  none  of  the  money  was  found  in  the  possession  of 
Patterson.  The  greater  part  of  it  was  found  with  Mrs. 
Mills ;  the  balance  with  Mrs.  Patterson.  Their  possession  is 
prima  facie  evidence  of  ownership.  The  pension  certificate 
under  which  it  was  claimed  to  have  been  recovered  for  the 
Government  would  be  prima  facie  evidence  of  the  right  of 
property.  That  prima  facie  right  of  property  would  have  to 
be  overthrown  by  evidence  of  fraud  in  the  obtaining  of  the 
certificate.  Th  at  fraud  is  not  to  be  presumed,  but  must  be 
clearly  proven  to  sustain  a  retention  of  the  mone3'.  The 
dropping  of  the  name  of  the  alleged  pensioner  from  the  rolls 
by  the  Secretary  of  the  Interior,  while  conclusive  as  to  future 
payments  on  the  certificate,  would  have  no  retrospective 
effect  in  a  judicial  trial  as  to  the  right  of  the  alleged  pen- 
sioner to  such  money  as  had  been  paid  before  his  name  was 
dropped.  The  verdict  of  acquittal  in  the  prosecution  of  the 
alleged  pensioner  for  perjury  does  not  establish  the  right  of 
the  pensioner  to  the  money,  nor  could  the  proceedings  in  that 
<5ase  be  legally  received  in  evidence  in  a  civil  suit.  (1  Green- 
leaf  on  Bvidence,  sec.  537).    Yet  the  perjury  with  which  the 


214  HON.   A.   H.   GARLAND 

Doable  PensloBB. 


defendant  was  charged  in  the  prosecation  was  the  chief 
element  of  fraud  relied  on  to  show  the  right  to  the  money  iD 
the  CTnited  States.  The  verdict  in  that  case  establishes  that 
twelve  men,  legally  qualified  to  try  that  issue,  believed  there 
was  no  reasonable  doubt  as  to  whether  or  not  the  perjury 
had  been  committed.  As  the  recaption  of  the  money  was  at 
the  officer's  peril,  its  retention  by  the  present  or  any  future 
officer  continues  subject  to  the  same  condition.  Future 
officers  may  decline  to  receive  the  money  and  assume  the 
pdTil^  and  even  if  they  did  accept  it,  such  acceptance  would 
not  effect  a  legal  release  of  responsibility  of  prior  officers 
who  made  the  recaption.  The  case  is  therefore  such  a  odl^ 
that  the  officer  would  be  justified  in  returning  the  money  ta 
the  persons  from  whom  it  was  obtained.  If  this  course  be 
adopted,  the  duty  would  devolve  upon  the  Commissioner  of 
Pensions  to  report  all  the  facts,  with  the  evidence,  imme- 
diately to  the  Solicitor  of  the  Treasury,  so  that  he  might 
bring  suit  to  recover  the  money,  if  the  evidence,  in  his  judg- 
ment, should  warrant  such  action.  But  if,  to  avoid  suit  by 
the  Gtovernmeut  to  recover  the  money,  the  persons  from 
whom  it  was  obtained,  and  those  having  claim  to  it,  will  ex- 
ecute a  release  to  the  United  States  of  all  right  or  rights,  it 
should  then  be  returned  to  the  Treasury  in  due  course  of  law* 
Very  respectfully, 

A.  n.  GARLAND. 
The  Segbetaby  of  the  Intebiob. 


DOUBLE  PENSIONS. 

A  peison  to  whom  a  pension  certificate  was  granted  as  the  widow  of  » 
soldier  in  the  war  of  the  rebellion  was  also  granted  a  pension  certifi- 
cate as  the  widow  of  a  soldier  in  the  war  of  1812,  and  drew  pensions 
upon  both  certificates  from  March  9,  1B78,  to  December  3,  1883.  The 
Commissioner  of  Pensions,  on  discovering  tbis,  required  her  to  make 
an  election,  and  she  having  elected  to  hold  the  first-mentioned  oertifi- 
cate,  he  ordered  the  amount  which  had  been  paid  to  her  npou  th» 
other  certificate  to  be  withheld  in  installments  of  $6  per  month  from 
payments  thereafter,  and  issued  an  order  to  the  pension  agent  accord- 
ingly :  Advised  that  the  order  made  in  this  case,  being  within  the  gen- 
eral jurisdiction  of  the  Commissioner,  is  obligatory  on  the  pension 
agent,  and  that  the  accounting  officers  of  the  Treasory  have  no  power 
to  disallow  payments  made  by  the  agent  puisnant  thereto. 
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It  is  not  within  the  proyinoe  of  the  accounting  officers  of  the  Treasury, 
npon  learnihg  of  any  order  made  by  the  Commissioner  of  Pensions  to 
a  pension  agent  for  the  payment  of  pensionSi  to  notify  such  agent  of 
what  their  decision  will  be  upon  his  account  when  rendered. 

In  the  case  stated,  the  whole  of  the  monthly  pension  under  the  certifi- 
cate which  the  pensioner  elected  to  hold  should  be  withheld  until  the 
amounts  so  withheld  shall  equal  the  sum  paid  the  pensioner  under  the 
other  certificate. 

Department  op  Justice, 

December  12, 1888. 

Sir:  By  your  letter  of  the  7th  instant  you  request  my 
opinion  upon  the  following  questions: 

**(1)  Is  the  order  of  the  Cominissioner  of  Pensions  to  a 
pension  agent  obligatory  upon  him  ;  and,  if  so,  have  the  ac- 
counting officers  of  the  Treasury  any  jurisdiction  to  disallow 
the  payments  made  in  pursuance  of  such  order  f 

«'  (2)  Is  it  within  the  jurisdiction  or  province  of  the  ac- 
counting officers  of  the  Treasury,  upon  learning  of  any  order 
made  to  a  pension  agent  for  the  payment  of  pensions,  to  issue 
any  notice  of  what  their  decision  will  be  upon  his  account 
when  rendered,  without  request  therefor? 

"  (3)  Ought  the  whole  amount  of  the  monthly  pension 
under  the  existing  certificate  to  be  withheld  until  the  sum 
of  the  pension  shall  equal  the  amount  paid  the  pensioner 
under  the  certificate  of  the  war  of  1812  ?  ^' 

The  facts  on  which  the  questions*  arise,  as  stated  by  you, 
are:  <' Sarah  Banner  is  a  pensioner  as  the  widow  of  a  soldier 
during  the  war  of  the  rebellion.  She  was  also  granted  a 
certificate  as  the  widow  of  a  soldier  of  the  war  of  1812,  and 
drew  pension  from  March  9, 1878,  to  December  3, 1883,  inclu- 
sive, under  both  certificates.  On  discovery  of  the  fact,  the 
Commissioner  of  Pensions  required  her  election,  and  she 
having  determined  to  hold  the  certificate  under  the  later 
pension  laws,  the  Commissioner  ordered  the  amount  which 
she  bad  been  paid  under  the  other  certificate,  being  $550.67, 
to  be  withheld  from  payments  made  upon  the  later  certificate 
in  installments  of  $6  per  month,  and  directed  the  pension 
agent  at  Indianapolis  to  pa3'^  all  that  was  due  under  such 
certificate,  less  said  monthly  deduction.  The  accounting 
officers  give  notice  to  the  pension  agent  that  they  will  dis- 
allow his  account  for  any  such  payment,  holding  that  there 
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shoald  be  do  payment  made  until,  by  lapse  of  time,  tBe  pen- 
sion would  discharge  the  indebtedness.  The  action  of  the 
Commissioner  of  Pensions  has  not  yet  been  reviewed  by  the 
Department." 

The  pension  agent  is  a  disbursing  officer,  and  is*the  subor- 
dinate of  the  Commissioner  of  Pensions.  The  Commissioner 
is  an  officer  of  the  Department  of  the  Interior,  and  subject  to 
the  direction  of  the  Secretary  of  the  Interior.  The  account- 
ing officers  of  the  Treasury  are  officers  of  the  Treasury  De- 
partment, send  subject  to  the  direction  of  the  Secretary  of  the 
Treasury.  To  avoid  conflict  of  jurisdiction  and  maintain  the 
autonomy  of  the  departmei^tal  distribation  of  duties  and  la- 
bors established  by  law,  the  subordinates  of  a  Department, 
upon  matters  within  their  cognizance,  should  communicate  to 
their  own  superior  officer  any  alleged  error  in  the  adminis- 
tration of  any  other  Department,  by  whom  it  should  be  com- 
municated to  the  head  of  tiie  Department  in  which  the  al- 
leged error  occurred,  who,  if  he  regards  the  charge  of  error 
as  substantial,  will  rectify  it,  and  through  the  proper  chau* 
nels  of  his  own  Department  communicate  the  result  to  his 
subordinate.  In  the  case  submitted,  the  communication  of 
the  Third  Auditor,  which  was  sent  directly  to  the  pension 
agent,  should  have  gone  in  the  regular  course  through  the 
Secretary  of  the  Treasury  to  the  Secretary  of  the  Interior, 
who  had  the  power,  if  the  action  of  the  pension  agent  was  er- 
roneous, to  make  the  necessary  order  to  correct  it.  The  pen- 
sion agent  can  not  obey  the  order  of  the  Commissioner  of 
Pensions  and  at  the  same  time  conform  to  the  notice  of  the 
Third  Auditor,  for  the  order  and  notice  are  inconsistent. 
The  general  duty  of  the  administration  of  the  pension  laws  is 
committed  to  the  Commissioner  of  Pensions,  subject  to  the 
direction  of  the  Secretary  of  the  Interior. 

Section  4715,  Kevised  Statutes,  under  which  the  account- 
ing officers  of  the  Treasury  assume  to  disallow  in  the  accounts 
of  the  pension  agents  credits  for  money  paid  by  them  in  pur- 
suance of  the  orders  of  the  Commissioner  of  Pensions,  is  a 
part  of  the  system  of  pension  laws,  the  administration  of 
which  comes  within  the  duties  of  the  Commissioner  of  Pen- 
sions.   That  section  provides : 

^<  Nothing  iu  this  title  shall  be  so  construed  as  to  allow 
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more  than  one  pension  at  the  same  time  to  the  same  person, 
or  to  persons  entitled  jointly ;  bat  any  pensioner  who  shall  so 
elect  may  surrender  his  certificate,  and  receive,  in  lien  thereof, 
B  certificate  for  any  other  pension  to  which  he  wonld  have  been 
entitled  had  not  the  surrendered  certificate  been  issued.  But 
all  payments  previously  made  for  any  period  covered  by  the 
new  certificate  shall  be  deducted  from  the  amount  allowed 
by  such  certificate." 

Every  duty  imposed  by  this  section  is  within  the  adminis- 
trative powers  of  the  Commissioner.  The  pensioner  is  to 
make  an  election.  This  election  is  to  be  communicated  to 
the  Commissioner  of  Pensions.  The  i)en8ioner  is  to  receive 
a  new  certificate.  This  new  certificate  is  to  be  issued  by  the 
Commissioner  of  Pensions.  The  payments  made  on  the  old 
certificate  for  any  period  covered  by  the  new,  are  to  be  de- 
ducted from  the  amount  allowed  by  the  new  certificate.  This 
deduction  is  to  be  made  by  the  Commissioner  of  Pensions. 
The  whole  section  is  a  rule  to  guide  the  Commissioner  when 
he,  by  the  certificate,  sets  forth  the  amount  to  be  paid  by  the 
pension  agent  to  the  pensioner.  When  the  Commissioner 
of  Pensions  has  transmitted  to  the  pension  agent  the  new 
<%rtificate,  showing  the  amount  to  be  paid  to  the  pensioner, 
such  action  is  conclusive  on  the  agent.  He  has  no  power  to 
review  the  action  of  his  8U[>erior  officer,  and  to  say :  "  This 
certificate  is  issued  for  too  much,  or  too  little,  and  will  pay 
more  or  less,  as  seems  to  me  to  be  lawful."  The  pension 
agent  has  no  discretion  in  the  matter,  but  must  pay  in 
accordance  with  the  certificate.  It  follows  that,  if  the  law 
compels  him  to  pay  it,  it  is  not  within  the  power  of  the  ac- 
counting officers  of  the  Treasury  to  disallow  a  credit  for  that 
which  he  shall  have  paid  according  to  law.  In  this  case  an 
order  of  the  Commissioner  was  made  and  was  certified  to  the 
pension  agent  instead  of  a  new  certificate.  That  order  was 
but  a  modification  of  the  certificate  already  in  the  possession 
of  the  pensioner  directing  the  amount  to  be  deducted.  The 
Commissioner  of  Pensions  has  general  jurisdiction  of  the 
subject-matter,  as  has  been  shown.  The  form  he  adopts  in 
the  mode  of  administration  does  not  change  the  principle.  If 
his  certificate  or  order  duly  certified  in  lieu  thereof  was  is- 
sued for  an  amount  too  great,  it  is  only  an  error  and  does  not 
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render  the  certificate  or  order  void.  If  the  order  issued  was 
erroneoas,  the  error,  if  brought  to  the  attention  of  the  Com- 
missioner of  Pensions  by  the  acconnting  officers  of  the  Treas- 
ury, or  any  one  else,  through  the  proper  channel,  would  be 
corrected  either  by  himself,  or  his  superior,  the  Secretary  of 
the  Interior,  or,  in  case  of  disagreement  between  the  Secre- 
tary of  the  Interior  and  the  Secretary  of  the  Treasury,  by  the 
President,  But  until  reviewed,  or  modified  in  due  course^ 
the  order  can  not  be  treated  as  void,  nor  disregarded  by 
either  the  pension  agent  or  the  accounting  officers  of  the 
Treasury. 

I  therefore  answer  your  first  inquiry,  that  the  order  made 
in  this  case  being  within  the  general  jurisdiction  of  the  Com- 
missioner of  Pensions  is  obligatory  on  the  pension  agent,  and 
the  accounting  offi(5ers  of  the  Treasury  have  no  power  fodis* 
allow  the  payments  made  by  the  agent  in  pursuance  of  it. 

I  answer  your  second  in  the  negative. 

If  by  your  third  question  you  mean  to  inquire  whether  the 
whole  amount  ought  to  be  withheld  while  the  certificate  and 
order  of  the  Commissioner,  as  they  now  exist,  stand  unre- 
voked and  unmodified,  I  would  answer  it  in  the  negative ; 
but  if  your  inquiry  means,  should  the  order  be  modified  so 
as  to  withhold  the  whole  amount  until  the  sum  of  the  pen- 
sion withheld  shall  equal  the  amount  overpaid,  it  raises  a 
different  question. 

The  statute  says :  "  But  all  payments  previously  made 
for  any  period  covered  by  the  new  certificate  shall  be  deducted 
from  the  amount  allowed  by  such  certificate."  The  payments 
made  between  1878  and  1883,  during  which  the  pensioner 
drew  both  pensions,  are  covered  by  the  new  certificate.  If 
it  had  been  issued  in  1883  instead  of  1878,  the  whole  amount 
overpaid  would  under  the  law  have  been  required  to  be  de- 
ducted from  the  amount  allowed  by  him.  The  order  of  the 
Commissioner  is  but  a  modification  of  the  certificate  issued 
before,  and  is  to  be  regarded  as  though  it  had  been  originally 
incoriK)rated  into  the  second  certificate,  from  which,  by  mis- 
take, it  had  been  omitted.  The  order  should  therefore  be 
modified  to  conform  to  what  it  should  originally  have  been* 
Your  third  inquiry,  thus  interpreted,  I  therefore  answer  in 
the  affirmative. 
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The  conclasions  I  have  reached  are  8at>stantially  sastained 
by  an  opinion,  on  analogons  qaesrions,  rendered  by  Attorney- 
General  Brewster  on  the  28th  day  of  April,  1882. 
Very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  the  Interior. 


SALARY  OF  MINISTER. 

By  act  of  Jaly  11,  1888,  chapter  614,  the  office  of  charge  d'affaires  to  Para- 
gaaj  and  Uruguay,,  the  salary  of  which  was  $5,000  per  aDoum,  was- 
abolished,  and  provision  made  for  representing  the  United  States  there 
by  a  minister  at  |7,500  a  year.  B.,  who  at  that  time  held  the  former 
office,  was  on  the  11th  of  August,  1888,  appointed  minister.  He  re- 
ceived his  commission  at  his  place  of  duty  on  the  3d  of  October,  1888, 
and  on  the  latter  date  took  the  official  oath  and  entered  upon  the  du- 
ties of  his  office  as  minister :  Advised  that  B.  is  entitled  to  draw  his- 
salary  as'  minister  from  the  3d  of  October,  1888,  the  date  on  which  he 
qualified  for  the  office  and  entered  upon  its  duties,  and  not  from  the 
date  of  his  appointment  (Aug.  11,  1888). 

Department  of  Justice, 

January  12, 1889. 
Sir  :  By  your  letter  of  the  14th  of  December,  1888,  it  ap- 
pears the  United  States  was  represented  at  Paraguay  and 
CTruguay  by  a  charg6  d'affaires.  By  the  appropriation  act 
of  the  11th  of  July,  1888,  the  oflftce  of  charg6  d'affaires  to 
those  countries  was  abolished  and  provision  made  for  repre- 
sentation by  a  minister.  The  salary  of  the  charge  d'affaires, 
while  the  office  existed,  was  $5,000  a  year.  The  salary  of  the 
minister  is  $7,500  a  year.  John  E.  Bacon,  who  was  charg6 
d'affaires,  was  appointed  minister  on  the  11th  of  August, 
1888.  He  did  not  return  to  the  United  States.  His  commis- 
sion as  minister  was  delivered  to  him  at  his  place  of  duty  on 
the  3d  of  October,  1888,  and  the  same  day  he  took  the  official 
oath  and  entered  upon  the  duties  of  his  office  as  minister. 
Until  he  assumed  the  office  of  minister  he  continued  to  dis- 
charge his  duties  as  charg6  d'affaires.  On  this  statement  of 
facts  you  inquire  "  Whether  Mr.  Bacon  is  entitled  to  draw  for 
his  salary  at  the  rate  of  $7,500  a  year  from  (a)  July  1, 1888, 
the  beginning  of  the  fiscal  year;  (ft)  from  August  11, 1888,. 
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the  date  of  his  commission ;  or  (c)  from  October  3,  1888,  the 
date  of  his  taking  the  oath  of  office  as  minister  resident." 

The  office  of  minister  and  charge  d'affaires  are  separate  and 
distinct  offices,  of  different  grades  in  the  diplomatic  service. 
Section  1740  of  the  Revised  Statutes  provides : 

"No  •  •  •  minister  •  •  •  shall  be  entitled  to 
compensation  for  his  services,  except  from  the  time  when  he 
reaches  his  post  and  enters  upon  his  official  duties."    •    •    * 

It  also  provides : 

"  No  •  •  •  charge  d'affaires  shall  be  entitled  to  com- 
pensation for  his  services,  except  •  •  •  to  the  time  when 
he  ceases  to  hold  such  office,  and  for  such  time  as  is  actually 
and  necessarily  occupied  ••••*•  in  making  the 
direct  transit  between  the  place  of  his  residence,  when  ap- 
pointed, and  his  post  of  duty,  at  the  commencement  and  ter- 
mination of  the  period  of  his  official  service,  for  which  he 
shall  in  all  cases  be  allowed  and  paid,  except  as  hereinafter 
mentioned.  And  no  person  shall  be  deemed  to  hold  any 
such  office  after  his  successor  is  appointed  and  actually  enters 
upon  the  duties  of  his  office  at  his  post  of  duty." 

These  extracts  from  the  statute  establish  that  the  minis- 
ter's salary  begins  when  he  enters  upon  his  official  duty; 
that  the  cbarg6  d'affaires  shall  be  allowed  his  pay  while  he 
legally  performs  the  '*  official  service"  of  his  office,  and  that 
his  legal  discharge  of  those  services  terminated  when  his 
successor  "  actually  enters  upon  the  duties  of  his  office  at  his 
post  of  duty."  The  minister  in  this  case  was  the  successor  of 
the  charg6  d'affaires.  The  salary  of  the  charge  d'affaires 
stops  when  the  minister  enters  upon  his  duties.  The  minis- 
ters salary  then  begins. 

Section  1756  of  the  Revised  Statutes  provides  : 

"  Every  person  elected  or  appointed  to  any  office  of  honor 
or  profit  either  in  the  civil,  military,  or  naval  service,  except- 
ing the  President  and  the  persons  embraced  by  the  section 
following,  shall,  before  entering  upon  the  duties  of  such  office, 
and  before  being  entitled  to  any  part  of  the  salary  or  other 
emoluments  thereof,  take  and  subscribe  to  the  following 
^ath." 

(After  which  the  form  of  the  official  oath  follows.) 

Section  1757  provides  a  different  form  of  oath  in  a  certain 
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coDtiogency  in  Ilea  of  that  provided  for  in  section  1756 ;  bat 
whatever  form  of  oath  is  taken,  the  taking  of  the  oath  is  a 
prerequisite  to  the  entering  upon  the  official  duties  or  draw- 
ing salary  therefor.  That  the  minister  prior  to  his  appoint- 
ment had  taken  the  oath  and  entered  upon  the  duty  of  a  dif- 
ferent office  does  not  relieve  him  from  the  requirements  of 
section  1756.  By  its  terms  that  section  provides  that  the 
appointee  shall  take  the  oath  before  he  enters  upon  the  dutiea 
of  such  office  as  he  may  be  appointed  to.  That  Mr.  Bacon 
was  his  own  successor  does  not  relieve  him  from  the  provis- 
ions of  the  section,  for  it  cont^^mplates  that  the  oath  shall 
be  taken  at  every  new  appointment  before  entering  upon 
the  duty. 

It  is  therefore  concluded  that  Mr.  Bacon  is  entitled  to  draw 
his  salary  at  the  rate  of  $7,500  annually  from  the  3d  of  Octo- 
ber, 18S8,  the  date  at  which  he  took  his  oath  of  office ;  and 
this  is  in  accord  with  the  general  principle  so  well  recoguized 
in  the  matter  of  the  payment  of  salaries  of  officials.  (2  Opiu., 
27,  638;  3  ifr.,  105,  124,  641;  4  t6.,  123,  250,  318,  348;  5  i6.,. 
132;  7  i6.,304;  10  i6.,  250,  308.) 
Very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  State. 
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The  phrase,  **  by  reason  of  absence  from  his  command  at  the  time  he  be- 
came entitled  to  his  discharj^e,"  as  nsed  in  the  first  section  of  the  act 
of  Angust  14,  1888,  chapter  890,  is  to  be  regarded  as  equally  applicable 
to  the  date  when  the  term  of  enlistment  of  the  applicant  expired,  and 
to  the  date  wnen  he  wonld  have  received  his  discharge  along  with 
other  enlisted  men  with  whom  he  served,  had  he  been  present. 

The  proviso  in  the  third  section  of  that  act  is  applicable  to  the  latter  sec- 
tion alone. 

Department  op  Justice, 

January  15,  1889. 
Sir  :  By  your  letter  of  the  20th  of  December,  1888,  you 


(1)  Whether  or  not  the  words,  "by  reason  of  absence  from 
his  command  at  the  time  he  became  entitled  to  his  discharge," 
as  used  in  the  first  section  of  the  act  entitled  '^An  act  to  re- 
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lieve  certain  appointed  or  enlisted  men  of  the  Navy  and 
Marine  Corps  from  the  charge  of  desertion,"  approved  Au- 
gust 14, 1888,  are  to  be  regarded  as  applicable  only  to  the 
expiration  of  the  period  of  enlistment,  or  as  equally  applica- 
ble to  the  date  when,  had  the  applicant  for  relief  under  said 
act  been  present  at  the  time  and  place  when  and  where  dis- 
<sharges  were  issued  to  other  enlisted  men  with  whom  he  had 
aerved,  he  would  have  received  his  discharge  f 

(2)  Whether  the  proviso  contained  in  section  3  of  said 
act  of  August  14, 1888,  is  to  be  regarded  as  applicable  to  any 
case  or  cases  arising  under  the  first  section  of  the  same  act, 
or  only  to  such  cases  as  are  provided  for  in  said  third  section. 

The  statute  to  be  construed  is  a  remedial  one.  Its  purpose 
is  to  authorize  the  granting  of  discharges  to  a  class  of  sailors 
and  marines  who,  at  the  close  of  the  last  war,  had  done  sub- 
stantially their  duty  to  their  country,  and  chiefly  failed,  in 
not  reporting  for  a  discharge,  to  do  their  duty  to  themselves. 
Under  the  act  a  wide  discretion  is  vested  in  the  Secretary  of 
the  Navy,  in  order  that  full  justice  may  be  done,  by  granting 
or  refusing  discharges  as  the  real  merits  of  each  case  pre- 
sented may  demand.  A  liberal  interpretation  will  conform 
to  the  intent  of  the  law-makers.  If  the  clause  in  the  first 
section  '<by  reason  of  absence  from  his  command  at  the  time 
he  became  entitled  to  his  discharge,"  should  be  interpreted 
to  apply  only  to  those  who  had  served  out  their  term  of  en- 
listment, it  would  cut  off  a  large  majority  of  those  for  whose 
relief  the  act  was  passed.  The  language  ''at  the  time  he 
became  entitled  to  his  discharge,"  if  interpreted  so  as  to  limit 
the  operation  of  the  section  to  those  entitled  to  discharge 
under  the  former  laws,  would  render  the  section  an  absolute 
nullity,  and  would  not  include  even  those  who  had  served 
out  their  term  of  enlistmen  t ;  for  even  they  would  not  become 
entitled  to  discharge,  unless  at  the  proper  time  and  place, 
and  in  the  proper  manner,  they  were  present  to  receive  it. 
We  are  not  authorized  to  insert  after  the  words  "  became 
entitled  to  his  discharge,"  the  words  ''  on  account  of  expira- 
tion of  term  of  enlistment."  The  language  of  the  act  is  gen- 
eral and  unlimited,  and  if  from  any  cause  the  sailor  or  marine, 
if  he  had  been  present,  could  and  would  have  been  legally 
granted  a  discharge,  he  is  entitled  to  the  benefit  of  the  act. 
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The  reason  for  discharge  at  the  expiration  of  the  term  of  en- 
listment stands  upon  no  higher  ground  than  the  reason  to 
discharge  in  order  to  reduce  the  force,  or  any  other  cause  for 
which  the  sailor  or  marine  conld  and  would  have  been  dis- 
charged if  present  to  apply  for  it. 

The  act  under  consideration  clearly  intended  to  grant  the 
same  relief  to  the  sailors  and  marines  of  the  late  war  that 
had  been  granted  to  the  soldiers  under  like  circumstances  by 
the  acts  of  July  5, 1884  (25  Stat.,  119),  and  the  17th  of  May, 
188«  (24  Stat.,  51).  The  report  of  the  Committee  on  Naval 
Affairs  of  the  House  on  the  bill  (Bouse  Report  No.  220,  first 
6ession,  Fiftieth  Congress),  declares  : 

'^The  justice  and  expediency  of  applying  the  same  general 
rules  to  the  Army  and  Navy,  in  the  matter  of  amending  or 
correcting  the  military  record  of  individuals,  are  so  obvious 
that  your  committee  deem  no  argument  necessary  to  sustain 
the  proposition." 

The  first  and  second  sections  substantially  embrace  the 
same  classes  of  the  Navy  as  those  of  the  Army  that  were 
relieved  by  the  act  of  the  5th  of  July,  1884.  The  proviso  to 
the  first  section  of  the  present  act  is  identical -with  that  in 
the  first  section  of  the  act  of  1^84.  The  class  of  sailors  and 
marines  in  the  third  section  of  this  act  corresponds  with  the 
class  of  soldiers  provided  for  in  the  act  of  1886.  The  pro- 
viso to  the  third  section  of  this  act  and  to  the  act  of  1886  are 
literally  identical.  The  committee,  by  which  this  bill  was 
reported,  clearly  used  the  acts  of  1884  and  1886  as  the  model, 
in  conformity  to  which  the  bill  was  drawn,  so  as  to  embrace 
the  provisions  of  both  acts  in  one.  In  carrying  the  proviso 
from  the  act  of  1886,  the  word  "  act,"  as  it  occurred  therein, 
was  copied  with  the  rest  of  the  proviso,  doubtless  through 
the  inadvertence  of  not  observing  that  the  act  of  1886  related 
only  to  the  class  embraced  in  the  third  section  of  this  act, 
while  the  classes  embraced  in  the  first  and  second  sections 
were  provided  for,  as  to  the  Army,  by  the  act  of  1884.  To 
extend  the  proviso  of  the  third  section  to  the  whole  act  would 
cut  off  a  very  large  portion  of  those  intended  to  be  relieved 
by  the  first  and  second  sections ;  it  would  make  the  whole 
proviso,  as  to  the  first  section,  useless  tautology;  it  would 
leave  many  of  the  sailors  and  marines,  who  had  returned  to 
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the  service  and  been  honorably  discharged,  provided  for  io 
the  second  section,  standing  upon  the  rolls  charged  with  de- 
sertion ;  it  woald  leave  many  who  died  from  wounds  received 
in  battle  stigmatized  on  the  record  as  deserters.  These,  with 
many  similar  considerations,  clearly  establish  that  it  was  the 
intent  of  the  law-maker  (which  is  the  law)  that  the  word 
^^act,"  in  the  third  section,  from  an  interpretation  by  the 
subject-matter,  the  spirit  and  reason,  and  the  e£Fect  and  con- 
sequence of  the  law,  means  "  section." 

I  therefore  answer  your  first  inquiry,  that  the  words  "  by 
reason  of  absence  from  his  command  at  the  time  he  became 
entitled  to  his  discharge,"  are  to  be  regarded  as  equally  ap- 
plicable to  both  classes  referred  to  in  your  first  question. 

I  answer  your  second  inquiry,  that  the  proviso  contained 
in  the  third  section  is  applicable  to  that  section  alone^ 
Very  respectfully, 

A.  H.  GARLAND. 

The  Secretary  of  the  Navy. 


RESCISSION  OF  CONTRACT. 

Upon  the  facts  stated :  Advised  that  a  contract  entered  into  on  the  15tb 
of  December,  1867)  between  Charles  Rofar  and  the  Bureau  of  Animal 
Industry  of  the  Department  of  Agriculture,  may  be  considered  re- 
scinded and  no  longer  binding  upon  said  Bureau  after  June  30,  1888. 

Department  of  Justice, 

January  19, 1889. 
Sir  :  I  have  considered  the  comrauuication  of  the  Oom- 
missioner  of  Agriculture,  dated  the  15th  instaut,  transmitted 
to  me  by  you,  requesting  my  opinion  whether  a  certain  con- 
tract, dated  December  15,  1887,  between  Charles  Rohr,  of 
Baltimore  County,  in  the  State  of  Maryland,  of  the  first  part, 
and  the  Bureau  of  Animal  Industry  of  the  Department  of 
Agriculture,  of  the  second  part,  has  expired  by  limitation  of 
law  or  has  been  rescinded  by  such  Department  and  is  no 
longer  binding.  I  have  a  copy  of  the  contract,  and,  also  a 
copy  of  a  communication  dated  June  7,  1888,  from  D.  E. 
Salmon,  Chief  of  the  Bureau  of  Animal  Industry,  to  the  said 
Charles  Rohr,  notifying  him  that  the  contract  would  expire 
by  limitation  of  law  on  June  30, 1888. 
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No  definite  period  of  time  is  fixed  in  the  contract  during 
which  either  party  is  to  be  bound  by  its  terms  or  entitled  to 
its  benefits ;  this  being  so,  either  party  to  the  contract  was 
at  liberty  to  put  an  end  to  it  on  reasonable  notice  to  the 
other.  (Palmer  v.  Vandenbergh,  3  Wend.,  193;  McLees  y. 
Haley  10  Wend.,  426.) 

Although  the  notice  hereinbefore  mentioned  from  D.  E. 
Salmon,  Chief  of  the  Bureau  of  Animal  Industry,  to  the 
said  Charles  Hohr  did  not  in  terms  contain  a  rescission  of 
the  contract,  it  informed  him  that  the  Bureau  would  con- 
sider the  contract  at  an  end  on  June  30, 1888. 

The  notice  so  given  would  seem  to  have  been  a  reasonable 
one  as  to  time,  and  the  contract  may  therefore  be  considered 
rescinded  and  no  longer  binding  upon  the  Bureau  of  Animal 
Industry  of  the  Department  of  Agriculture. 
Very  respactfuly, 

A.  H.  GARLAND. 

The  President. 


CONSULAR  FEES. 

A  oertified  consnlar  invoice  is  required  by  law  for  the  admission  to  entry 
of  imported  merchandise  not  sabject  to  daty,  excepting  where  Con- 
gress has  expressly  dispensed  with  that  requirement. 

The  new  edition  of  the  Consnlar  Regulations  of  1888  contains  provisions- 
making  the  fee  for  a  consular  certificate  to  an  invoice  of  merchandise 
not  subject  to  duty  official  and  returnable  to  the  Treasury. 

The  fee  for  such  certificate  may  be  rendered  official  by  Executive  order, 
and  specially  included  in  the  tariff  of  official  fees  under  the  Revised 
Statutes. 

Department  of  Justice, 

January  22, 1889. 
Sib:  Yours  of  the  21st  ultimo  and  of  the  3d  instant,  with 
indosure,  have  been  received,  and  in  them  you  request  an 
official  opinion  upon  three  propositions  touching  the  subject 
of  consular  fees,  which  have  arisen  by  reason  of  a  recent  de- 
cision of  the  United  States  Court  of  Claims  in  the  claim  of 
John  S.  Mosby,  the  former  consul  at  Hong-Kong,  China. 

Attorney-General  Cushing  had  occasion,  in  1866,  to  write 
an  excellent  opinion  upon  this  and  other  subjects  relating  to 
the  consular  service,  in  which  he  construed  the  act  of  March 
274— VOL  XIX 16 
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1, 1855,  (10  Stat.,  623;  7  OpiD.,  243).  This  act  was,  however, 
wholly  repealed  by  the  act  of  August  18, 1 856.    (11  Stat.,  65.) 

The  important  and  material  sections  of  the  latter  act  were 
transferred  to  and  are  now  embraced  in  the  several  chapters 
of  Title  XVIII  of  the  Revised  Statutes. 

The  questions  presented  for  consideration  bear  directly 
upon  the  commercial  relations  of  the  United  States  with  for- 
eign governments  or  their  subjects,  and  the  provisions  of  law 
above  referred  to  must  necessarily,  therefore,  be  considered 
in  connection  with  the  laws  regulating  the  importation  of 
goods,  whether  free  or  dutiable,  into  the  United  States. 

With  this  preliminary  and  casual  reference  to  the  law  by 
which  your  propositions  will  be  governed,  I  shall  now  answer 
your  questions  in  their  order : 

^^The  court  hold  that  the  certificate  to  an  invoice  of  mer- 
chandise not  subject  to  duty  is  a  non-official  paper;  that 
the  Consular  Regulations  of  1874  and  1881  contain  no  pro- 
visions making  the  consular  charge  for  such  a  certificate  an 
ofiicial  fee;  but  they  intimate  that  the  President  may,  in  his 
discretion,  prescribe  fees  for  non-official  acts,  and  thereby 
render  such  fees  official.  This  leads  to  the  inquiry  whether 
the  new  edition  of  the  Consular  Regulations,  formulated  by 
the  President  in  February,  1888,  to  go  into  effect  April  1, 
1888,  contain  any  pro\ision  by  virtue  of  which  the  fee  for  a 
consular  certificate  to  an  invoice  of  merchandise  not  subject 
to  duty  is  made  official  and  returnable  to  the  Treasury.  The 
paragraphs  touching  official  fees  and  invoices  are  491-508, 
and  036-682." 

Merchandise  shipped  to  the  United  States  in  transit  to  a 
foreign  country,  as  indicated  by  manifests,  bills  of  lading,  or 
other  documents,  are  not  importations  into  the  United  States 
under  the  law,  and  consular  invoices  are  not  required. 

Strictly  speaking,  therefore,  importations  under  the  stat- 
utes consist  of  goods  that  are  dutiable  and  goods  that  are 
admitted  free.  There  is  no  controversy  as  to  the  require- 
ment of  an  invoice  and  the  character  of  the  consular  fee  in 
regard  to  dutiable  importations.  It  will  be  observed  that 
the  law  upon  the  subject  of  consular  invoices  is  found  in  the 
statutes  regulating  the  customs  duties. 

The  answer,  therefore,  to  the  material  part  of  the  above 
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qaestion  depends  apon  the  construction  or  application  of  the 
provisions  of  section  1  of  the  act  of  March  3,  1863  (12 
Stat,  737)  and  of  section  1  of  the  act  of  Jane  22,  1874, 
(18  Stat.,  pt.  3,  p.  187.)  The  provisions  of  section  1  of  the 
^ict  of  March  3, 1863,  have  been  re-enacted  in  sections  2853, 
2855,  and  2860,  of  the  Revised  Statutes;  but  no  part  of  the 
act  of  Jane  22,  1874,  has  been  embraced  in  the  fievised 
Statutes.  It  may  be  found,  however,  in  volume  1  of  the 
Supplement  to  the  Revised  Statutes,  page  79. 

These  statutes  are  now  in  full  force,  and  in  effect  they  are 
prohibitory.  No  distinction  is  made  in  them  between  dutia- 
ble and  free  goods.  Whether  the  goods  belong  to  the  one  or 
the  other  class,  they  are  alike  importations.  Nor  are  free 
Importations  included  in  the  exceptions  under  which  mer- 
chandise may  be  admitted  to  entry  without  the  invoices 
required  by  these  statutes,  although  some  exceptions  are 
expressly  made«  The  lawmakers  have  not  included  free 
goods  within  the  exceptions,  and  they  can  not  be  admitted 
to  entry  without  the  consular  invoice  required,  unless  the 
strict  and  familiar  rule  of  construction  of  statutes  is  relaxed 
for  the  purpose.    This  can  not  be  done. 

The  first  section  of  the  act  of  March  3, 1863,  expressly  pro- 
hibits the  admiiesion  to  entry  of  goods  unless  the  consular 
invoice  accompanies  them.  Section  9  of  the  act  of  June  22, 
1874,  provides,  ^'  that  except  in  the  case  of  personal  effects 
accompanying  the  passenger,  no  importation  exceeding  one 
hundred  dollars,  in  dutiable  value,  shall  be  admitted  to  entry 
without  the  production  of  a  dul^'  certified  invoice  thereof  as 
required  by  law."    •    •    • 

The  State  and  Treasury- Departments,  which  have  cogni- 
zance of  these  matters,  have,  according  to  the  information 
transmitted  by  you,  construed  the  above  statutes  to  mean 
that  '^  the  fact  that  imported  goods  are  entitled  to  free  entry 
does  not  excuse  the  production  of  a  certified  invoice."  And 
in  1872  the  question  arose,  and  the  Secretary  of  the  Treas- 
ury on  the  8th  of  November  in  that  year  so  decided,  and 
notified  the  collector  of  customs  at  San  Francisco,  Oal.,  by 
letter  of  such  decision. 

"  The  construction  given  to  a  statute  by  those  charged 
with  the  duty  of  executing  it  is  always  entitled  to  the  most 
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respectfal  consideration,  and  oaght  not  to  be  overruled  with- 
out cogent  reasons  {Edwards  vs.  Darby ^  12  Wheat,  210; 
United  States  y&.  The  State  Bank  of  North  Carolina,  6  Pet., 
29;  United  States  vs.  McDanielj  7  tfr.,  1).  The  officers  con- 
cerned are  usually  able  men  and  masters  of  the  subject. 
Not  unfrequently  they  are  the  draughtsmen  of  the  laws  they 
are  afterwards  called  upon  to  interpret.^'  ( United  States  vs. 
Moor,  95  TJ.  S.  R.,  763.) 

And  the  above  rule  of  contemporaneous  construe  ion  of 
statutes,  by  those  charged  with  their  execution,  applies  in  all 
cases  of  ambiguity  and  doubt.  [Swift  Co.  vs.  United  States, 
105  U.  8.  R.,  695,  and  the  cases  therein  cited ;  United  States 
vs.  Philbrich,  120  TJ.  S.  R.,  52;  UniUd  States  vs.  Hill,  ib.,  169.) 

It  is  not  necessary  to  discuss  the  reasons  why  certified 
consular  Invoices  should  or  should  not  be  required  for  free 
importations,  inasmuch  as  the  conclusion  has  been  reached, 
as  will  be  perceived  from  the  above  remarks,  that  such  in- 
voices are  required  by  law. 

The  President  may,  therefore,  in  his  discretion,  prescribe 
the  fee  for  a  consular  certificate  to  an  invoice  of  merchan- 
dise not  subject  to  duty  as  official  and  require  it  to  be  re- 
turned to  the  Treasury.  And  even  if  those  certified  invoices 
were  not  required  by  law,  the  President  is  anthorized  iil  his 
discretion,  under  section  1745  of  the  Revised  Statutes,  to 
designate  the  service  of  the  consul  in  certifying  such  in- 
voices as  official,  and  also  to  declare  the  tee  prescribed  there- 
for to  be  official,  and  require  it  to  be  accounted  for  to  the 
Treasury. 

Upon  my  first  examination  of  the  paragraphs  of  the  Con- 
sular Regulations  of  1888,  referred  to  in  your  communication, 
I  was  under  the  impression  that  item  36  of  paragraph  508 
included  a  special  reference  to  the  section  of  the  Revised 
Statutes  in  which  invoices  for  dutiable  goods  are  required 
and  the  fee  prescribed.  But,  upon  further  investigation  and 
reflection,  I  find  this  impression  to  be  erroneous.  Item  36 
of  paragraph  508  is  broad  enough  in  its  provisions  to  include 
the  fee  for  a  consular  certificate  to  an  invoice  of  merchandise 
not  subject  to  duty,  and  to  make  such  fee  official  and  return- 
able to  the  Treasury. 

In  answer  to  your  second  inquiry,  I  beg  to  say,  that  I  see 
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DO  reason  why  the  fee  for  certifying  an  invoice  may  not  be 
rendered  official  by  Executive  order  and  specially  incladed 
in  the  tariff  of  fees  in  accordance  with  section  1745  of  the  Re- 
vised Statutes. 

The  answers  to  your  first  and  second  inquiries  render  it 
unnecessary  for  me  to  express  an  opinion  upon  the  third 
proposition  submitted. 

I  am  of  the  opinion  therefore — 

(a)  That  a  certified  consular  invoice  is  required  by  law  for 
the  admission  to  entry  into  the  United  States  of  goods  and 
merchandise  not  subject  to  duty,  except  in  the  instances  in 
which  Congress  has  expressly  dispensed  with  the  require- 
ment of  the  same. 

(h)  That  the  new  edition  of  the  Consular  Begulations  of 
1888  contains  provisions  which  make  the  fee  for  consular 
certificate  to  an  invoice  of  merchandise  not  subject  to  duty 
official  and  returnable  to  the  Treasury. 

I  am  also  of  the  opinion  that  the  fee  for  certificates  to 
consular  invoices  may  be  rendered  official  by  Executive 
order,  and  specially  included  in  the  tariff  of  official  fees  under 
the  Eevised  Statutes. 

Very  respectfully, 

A.  H.  GARLA^^>. 

The  Segbetaby  of  State. 


CHEROKEE  CITIZENSHIP. 

Where  a  North  CaroIiDa  Cherokee  ludian  renioved  into  the  Cherokee 
Nation  and  permanently  located  there  subsequent  to  the  date  of  the 
act  of  the  Cherokee  legislature  of  1870,  relating  to  the  admission  to 
citizenship  in  that  nation  of  North  Carolina  Cherokees,  and  made 
proof  as  in  said  act  is  required,  and  was  thereupon  admitted  to  citi- 
zenship by  the  chief-justice  under  its  provisions,  he  thereby  became 
fully  invested  with  the  rights,  privileges,  and  immunities  of  Cherokee 
citizenship. 

The  action  of  the  chief-Justice,  under  the  act,  is  final,  and  leaves  noth- 
ing for  review. 

The  Interior  Dapartment  is  under  no  obligation  to  respect  a  later  decis- 
ion of  the  Cherokee  authorities  made  pursuant  to  the  order  of  a  com- 
mission subsequently  established. 
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DbPABTMENT  of  JnSTIOBy 

January  23, 1889. 

Sm :  I  have  received  your  commanicatioD  of  the  7th  in- 
stant, which  is  in  the  following  language. 

"  I  have  the  honor  to  hand  you  herewith  a  copy  of  an  act 
of  the  legislature  of  the  Cherokee  Nation  in  1870,  in  relation 
to  the  admission  to  Cherokee  citizenship  of  North  Carolina 
Cherokees,  in  which  it  is  provided :  that  all  such  Cherokees 
as  may  hereafter  remove  into  the  Cherokee  Nation,  and  per- 
manently locate  therein  as  citizens  thereof,  shall  be  deemed 
as  Cherokee  citizens,  provided  such  Cherokees  shall  enroll 
themselves  before  the  chief-justice  of  the  supreme  court 
within  two  months  after  their  removal  in  the  Cherokee  Na- 
tion and  make  such  showing  to  him  of  their  being  Chero- 
kees, and  the  said  chief-justice  is  hereby  required  to  report 
the  number,  names,  ages,  and  sex  of  all  persons  admitted 
by  him  to  be  entitled  to  Cherokee  citizenship,  and  also  the 
number,  names,  ages,  and  sex  of  the  persons  denied  the 
rights  of  Cherokee  citizenship,  to  the  annual  session  of  the 
national  council  in  each  year;  and  thereupon  to  solicit  your 
opinion  upon  the  following  questions : 

"(1)  If  a  North  Carolina  Cherokee  removed  into  the  Cher- 
okee Nation  and  permanently  located  there  subsequent  to 
the  date  of  the  act,  and  within  two  months  of  his  removal 
made  satisfactory  proof  of  his  character  a«  a  Cherokee  to  the 
chief-justice,  and  was  by  him  admitted,  was  he  thereby 
fully  invested  with  the  rights,  privileges,  and  immunities  of 
Cherokee  citizenship!  or  did  there  remain  in  the  council 
or  legislature  or  other  authorities  of  the  Cherokee  Nation  a 
right  of  supervision  over  the  act  of  the  chief-justice,  so  that 
the  question  remained  dependent  on  future  determination  by 
superior  authority  ? 

"(2)  If  a  North  Carolina  Cherokee  admitted  within  the 
time  and  according  to  the  terms  of  the  foregoing  act,  after 
permanent  location  according  to  its  requirements,  should 
be  some  years  subsequently  declared  by  a  commission,  es- 
tablished by  the  Cherokee  legislature  to  inquire  into  thedaims 
of  residents  in  the  nation  to  citizenship,  to  be  not  properly 
entitled  to  such  citizenship,  is  the  Department  under  oblige 
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tion  to  respect  the  later  decision  by  the  Cherokee  aathori- 
ties,  and,  apon  the  demand  of  the  pnncipal  chief,  to  remove 
sach  person  as  an  intruder  under  the  existing  treaties  be- 
tween the  United  States  and  the  Oherokee  Kation  f " 

In  answer  to  the  first  question  propounded,  I  beg  leave  to 
say,  that  a  North  Carolina  Cherokee  removed  into  the  Chero- 
kee Nation  as  stated  in  such  question,  and  who  made  proof 
as  therein  named,  was  thereby  fully  invested  with  the  rights, 
privileges,  and  immunities  of  Cherokee  citizenship.  This 
was  a  species  of  naturalization  resorted  to  by  the  legislature 
of  the  Cherokee  Nation  in  1870,  and  would  stand  to  that  ex- 
tent precisely  as  a  judgment  of  a  court  under  an  act  of 
Congress  conferring  citizenship  in  the  United  States  upon  a 
foreigner  or  an  alien,  and  closes  all  inquiry,  and,  like  every 
other  judgment,  is  complete  evidence  of  its  own  validity. 
{Spratt  V.  SpratU  4  Peters,  406.)  Or,  to  state  it  a  little  more 
broadly,  a  judgment  in  this  proceeding  by  the  chief-justice 
of  the  supreme  court  of  the  Cherokee  Nation  was  in  the  ex- 
ercise of  a  special  jurisdiction  conferred  upon  him,  and  comes 
within  the  familiar  rule  that  when  a  special  tribunal  is 
authorized  to  hear  and  determine  certain  matters  its  deci- 
sions within  the  scope  of  its  authority  are  conclusive. 

I  find  from  the  papers  submitted  no  authority  to  super- 
vise this  act  of  the  chief-justice,  and  I  certainly  think  there 
is  none.  The  right  of  citizenship  is  determined  in  this  pro- 
ceeding and  becomes  an  adjudicated  matter,  and  to  leave  it 
an  open  question  for  review  by  the  legislature  or  the  council 
or  other  authority  would  be  to  unsettle  every  right  of  citizen- 
ship based  upon  that  act.  In  this,  as  in  all  other  things, 
there  must  be  a  termination — an  ending — somewhere,  and 
the  proper  construction  of  this  act  is  that  the  judgment  of 
the  chief-justice,  rendered  according  to  the  terms  of  such 
act,  is  the  final  determination,  and  leaves  nothing  for  review. 
These  principles  of  law  would  apply,  if  possible,  with  more 
force  here  than  in  ordinary  cases,  because  it  appears  flrom 
the  papers  submitted  that  the  Cherokee  council  invited  the 
North  Carolina  Cherokees  to  come  to  the  Cherokee  Nation 
and  to  become  identified  therein  as  citizens,  and  this  plan 
of  making  them  citizens  was  adopted  (o  carry  out  the  pur- 
pose of  that  invitation. 
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And  it  therefore  follows,  as  a  consequeDce,  in  reply  to 
your  second  inqairy,  that  the  Department  of  the  Interior  is 
under  no  obligation  to  respect  the  decision  of  the  Cherokee 
authorities  in  pursuance  of  the  order  of  a  commission  estab- 
lished by  the  Cherokee  legislature  to  inquire  into  the  claims 
to  citizenship  of  these  persons  adjudged  to  be  citizens,  as 
designated  in  the  first-named  inquiry.  The  right  of  citizen- 
ship can  not  be  forfeited  by  legislative  act  directly  or  indi- 
rectly no  more  than  can  be  the  right  of  property. 

As  requested  by  you,  I  herewith  return  the  copy  of  the 
law  of  the  Cherokee  Nation.  • 

Very  respectfully,  A.  H.  GARLAND. 

The  Segbetaby  of  the  Intebiob. 


TIMBER  ON  INDIAN  LANDS. 

An  Indian  allottee  of  land  under  the  act  of  February  8, 1887,  chapter  119, 
does  not  possess  the  rij(ht  to  cut  and  sell  merchantable  timber  standing 
upon  the  land,  excepting  such  as  it  may  bo  necessary  to  cut  in  clear- 
ing the  premises  for  agricultural  or  grazing  purposes,  or  to  erect  suit- 
able buildings  thereon. 

Until  the  second  patent  provided  for  by  the  fifth  section  of  said  act  is 
granted,  it  is  the  duty  of  the  Interior  Department,  by  virtue  of  the 
legal  title  remaining  iu  the  Government  and  the  trust  relation  assumed 
by  it,  to  prevent  the  cutting  of  timber  except  for  the  above-men- 
tioned purposes,  whether  the  laud  is  or  is  not  within  an  Indian 
reservation. 

Depabtment  OF  Justice, 

January  26, 1889. 

Sib:  By  your  letter  of  the  21st  of  January,  1889,  you 
ask: 

"  (1)  Whether  an  allottee  under  the  act  of  February  8, 
1887  (24  Stat.,  388),  possesses  the  right  to  cut  and  sell 
merchantable  timber,  whether  pine  or  hard  wood,  standing 
upon  the  lands  allotted  to  him  and  held  under  the  trust 
patent  by  which  the  title  is  reserved  for  twenty-five  years  or 
longer  to  the  United  States. 

'<  (2)  If  such  allottees  possess  the  right  of  sale  to  any  ex- 
tent, is  the  Department  authorized  to  exert  any  control  over 
the  disposition  of  the  property,  except  when  the  land  still  re- 
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mains  within  an  Indian  reservation  within  its  jurisdiction , 
under  the  statute  ?  " 

The  Indians  when  organized  as  tribes,  under  the  former 
policy  of  the  Government,  have  been  treated  as  domestic 
dependent  nations  under  the  guardianship  of  the  United 
States.  That  their  condition  would  be  made  better  if,  in- 
stead of  their  separate  national  organization,  with  the 
nomadic  and  improvident  habits  incident  to  it,  they  were 
severally  qualified  as  speedily  as  possible  for  self-reliant 
citizenship  in  the  several  States  and  Territories  and  endowed 
with  political  rights,  is  shown  to  be  the  conclusion  reached 
by  Congress,  which  inspired  the  passage  of  the  act  to  which 
you  refer.  The  act  is  intended  to  change  the  wandering, 
improvident,  and  semi  civilized  hunter  to  the  domestic,  in- 
dustrious, and  enlightened  citizen.  The  first  step  adopted 
to  promote  this  end  is  to  give  to  each  Indian  a  home,  with  a 
sense  of  ownership. ,  The  act  contemplates  that  these  homes 
shall,  in  the  first  instance,  be  agricultural.  The  first  indus- 
tries are  to  be  farming  and  grazing,  as  shown  by  the  first 
section  of  the  act,  for  the  land  to  be  allotted  is  to  be  such 
as  is  '^  ad  van  tageous  for  agricultural  and  grazing  purposes.' 
In  this  contemplated  new  mode  of  life  the  guardianship 
which  heretofore  has  been  exercised  over  the  tribe  is  to  be 
transferred  to  the  individual  allottees  provided  for  in  this 
act.  The  separate  manhood  of  each  Indian  is  to  be  recog- 
nized, but  still  subject  for  a  time  to  the  care  and  supervision 
of  the  Government  as  trustee  or  guardian.  The  real  estate 
falling  to  each  allottee  is  not  intended  to  be  used  during  the 
period  of  the  guardianship  for  speculative  purposes,  but  is 
so  conditioned  that  in  their  period  of  wardship  and  tutelage 
the  Indians  shall  not  be  subject  to  the  danger  of  entering 
into  an  unequal  competition  with  the  whites  in  the  field  of 
traffic  and  general  business  outside  of  agriculture  and  graz- 
ing. The  fifth  section  of  the  act  provides  for  two  different 
patents  to  be  given  to  each  allottee  for  the  same  land ;  the 
first  to  be  ^'  of  the  legal  effect,  and  declare  that  the  United 
States  does  and  will  hold  the  laud  thus  allotted,  for  the 
period  of  twenty-five  years,  in  trust  for  the  sole  use  and 
benefit  of  the  Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  case  of  his  decease,  of  his  heirs  according 
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to  the  laws  of  the  State  or  Territory  where  each  land  is 
located.  The  second  is,  "that  at  the  expiration  of  said 
period  the  (Tnited  States  will  convey  the  same  by  patent  to 
said  Indian,  or  his  heirs  as  aforesaid,  in  fee,  discharged  of 
said  trust  and  free  of  all  charge  or  incambrance  whatsoever." 

Prior  to  the  issuing  of  the  second  patent  the  United  States 
is  to  act  as  trustee  of  the  lands.  This  relation  as  to  the 
lands  is  substituted  for  the  guardianship  heretofore  exercised 
over  the  tribe.  For  twenty-five  years  or  longer  the  obliga- 
tion exists  to  see  that  the  intent  of  the  law  shall  be  faith- 
fully carried  out,  and  no  unlawful  waste  committed  either  by 
the  cestui  qui  trust  or  any  one  else.  During  that  period  the 
land  .is  intended  to  be  used  for  agricultural  and  grazing  pur- 
poses. Whatever  timber  may  be  necessarily  cut  or  used  for 
the  promotion  of  these  purposes  the  trustee  should  permit. 
To  sell  the  timber  growing  on  the  land,  or  to  cut  it  for  sale 
for  commercial  purposes,  except  such  as  may  be  cut  in  clear- 
ing the  land  or  for  improvements  to  be  erected  thereon,  would 
be  inconsistent  with  the  obligation  of  the  trustee  to  preserve 
and  protect  the  trust.  And  the  ruling  in  United  States  v.  Cook 
(19  Wall.,  591)  would  seem  to  meet  this  question.  The  opinion 
rendered  by  me  July  21, 1885,  to  the  Secretary  of  the  Interior 
on  the  question  of  leasing  Indian  lands  for  grazing  purposes 
in  its  logic  reaches  this  proposition. 

Your  first  inquiry  is  therefore  answered,  that  the  allottee 
does  not  possess  the  right  to  cut  and  sell  merchantable 
timber,  except  such  as  it  may  be  necessary  to  cut  in  clearing 
the  land  for  agricultural  or  grazing  purposes  or  to  erect 
suitable  buildings  thereon. 

To  your  second  inquiry  I  reply,  that  by  virtue  of  the  legal 
title  remaining  in  the  Government  and  the  trust  relation  as- 
sumed by  it  until  the  second  patent  is  granted,  it  is  the  duty 
of  the  Department  to  prevent  the  cutting  of  timber  except 
for  the  purposes  above  indicated,  whether  the  land  is  or  is 
not  within  an  Indian  reservation. 
Very  respectfully, 

A.  H.  GARLAND. 

The  Seobbtaby  of  the  Intebiob. 
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NAVAL  VESSELS— ARMAMENT. 

The  words  "exolasive  of  armament/'  as  used  in  the  first  section  of  the 
actof  Aagnst3, 1886,  ohap.  849,  are  not  to  be  understood  as  excluding 
the  offensiTe  armament,  such  as  guns,  torpedoes,  etc.,  only;  the  term 
'^ armament"  comprehending,  besides  those  articles,  such  shields  and 
protections  as  are  directly  and  necessarily  connected  with  the  efQcient 
and  safe  working  thereof. 

Department  of  Justice, 

January  31, 1889. 

Sir:  By  your  letter  of  the  14th  of  Janaary,  1889,  you  ask: 

<^(1)  Whether  the  words '  exclusive  of  armameut,'  as.used 
in  the  first  section  of  said  act  of  August  3, 1886,  with  refer- 
ence to  the  ^  armored  vessels,'  the  construction  of  which  is 
therein  authorized,  are  to  be  understood  as  excluding  only 
the  offensive  armament,  consisting  of  such  articles  as  guns, 
torpedoes,  etc.,  with  the  apparatus  for  serving  them;  or 

"(2)  Whether  the  word  'armament,'  as  applied  to  said  ar- 
mored vessels,  viz,  the  armored  battle-ship  Texas  and  the  ar- 
mored cruiser  Maine^  is  to  be  understood  as  including,  besides 
guns,  torpedoes,  etc.,  and  the  apparatus  for  serving  them, 
armor-plates  for  turrets,  sighting-towers  on  turrets,  turret 
and  breastwork  tops,  and  breastworks  below  turrets  to  pro- 
tect the  turning  and  loading  gear;  in  other  words,  such  por- 
tions of  armored  protection  as  are  directly  and  necessarily 
connected  with  the  efficient  and  safe  working  of  the  offensive 
armament,  and  constitute,  practically,  an  indispensable  por- 
tion of  the  defensive  armament." 

The  first  clause  of  the  first  section  of  the  act  of  August  3, 
1886(24Stat.,  215),  is: 

<^ First.  Two  seagoing,  double-bottomed,  armored  vessels 
of  about  six  thousand  tons  displacement,  designed  for  a  speed 
of  at  least  sixteen  knots  an  hour,  with  engines  having  all 
necessary  appliances  for  working  under  forced  draught,  and 
costing,  including  engines  and  machinery  and  excluding  ar- 
mament, not  more  than  two  million  five  hundred  thousand  dol- 
lars each.  Said  ^  essels  shall  have  each  a  complete  torpedo 
outfit  and  be  armed  in  the  most  effective  manner." 
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The  folio wiDg  provisione  relating  to  the  same  subject  are 
found  in  the  fourth  section  of  the  act  of  the  3d  of  March, 
1887  (24  Stat.,  594): 

<'  For  expenditare  towards  the  construction  and  comple- 
tion (exclusive  of  armament)  of  *  *  *  the  vessels  author- 
ized by  the  act  of  August  third,  eighteen  hundred  and  eighty- 
six,  two  million  four  hundred  and  twenty  thousand  dollars. 

"  Towards  the  armament  •  •  •  of  the  vessels  author- 
ized by  sections  one  and  two  of  the  act  of  August  third, 
eighteen  hundred  and  eighty-six  •  •  •  two  million  one 
hundred  and  twenty-eight  thousand  three  hundred  and  sixty- 
two  dollars. 

<<  Towards  procuring,  testing,  and  delivering  the  armor 
and  gun  steel  for  the  vessels  authorized  by  section  one  of  the 
act  of  August  third,  eigh  teen  hundred  and  eighty-six  •  •  • 
four  million  dollars." 

The  statute  first  cited  refers  to  the  construction  of  the 
vessels  alone,  exclusive  of  armament.  The  above  quotations 
from  the  act  of  1887  contemplate  three  different  stages  of  pro- 
gression towards  the  final  qualification  of  the  vessels  for  act- 
ual use.  First,  <Hhe  construction  of  the  vessels;"  second, 
<' towards  the  armament  of  the  vessels;"  and,  third,  'Ho- 
wards the  procuring,  testing,  and  delivering  of  the  armor  and 
gun  steel."  The  exclusion  of  the  armament  from  the  con- 
struction of  the  vessels  in  the  first  act  shows  the  armament 
is  not  to  be  regarded  as  part  of  the  construction  of  the  ves- 
sels. The  separate  appropriations  for  the  armament  and  for 
the  procuring,  testing,  and  delivering  of  the  armor  and  gun 
steel  in  the  last  act,  together  with  the  last  clause  in  the  first 
act,  show  that  the  offensive  arms  and  torpedo  outfit  are  not 
understood  as  Including  ail  that  is  contained  in  the  word 
'<  armament."  That  word,  therefore,  is  intended  to  embrace 
an  element  in  the  completely  fitted  and  armed  vessel  which 
is  not  included  in  the  construction  of  the  vessel  nor  in  the 
offensive  weapons  known  as  guns,  arms,  and  torpedoes.  The 
armament  contemplated  in  the  appropriation  acts  is  intended 
to  be  broader  than  the  mere  word  <<arms,"  and  includes  cer- 
tain elements  which  are  intermediate  between  the  finished 
vessel  and  the  final  equipment  with  guns,  arms,  and  torpe- 
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does.  The  constructioD  of  the  vessel  includes  all  that  is  nec- 
essary to  finish  and  qaalify  it  for  use  for  all  purposes  as  a 
vessel,  which  embraces  the  armor  for  protection  of  the  ship 
itself  but  does  not  include  the  shields  or  protections  which  in 
battle  only  are  necessary  for  the  safety  of  the  crew  or  for  the 
safety  of  the  oflTensi  ve  implements  of  war,  nor  such  additional 
constructions  as  are  intended  for  such  emergencies  only. 
After  the  vessel  is  thus  finished  with  the  material,  strength, 
endurance,  and  power  of  resistance  contemplated  by  the  act 
it  may  be  compared  to  a  well-developed-  man,  with  vigor  to 
march,  strength  to  bear  fatigue,  and  fortitude  to  endure  pain, 
who  is  about  to  be  mustered  into  the  military  service,  but, 
except  these  qualifications,  with  no  preparation  to  specifically 
fit  him  for  offensive  war-like  service.  A  merchant  vessel  con- 
structed of  the  material,  with  the  speed,  strength,  endurance, 
protection,  and  the  capability  to  passively  bear  the  amount  of 
violence  anticipated,  would  be  the  constructed  vessel  pro- 
vided for  in  the  act.  But  the  acts  intend  the  vessel  should 
be  used  for  offense;  that  there  are  shields  and  protections  to 
be  specially  provided  for  the  safety  of  those  engaged  in  battle 
and  for  the  protection  of  the  arms  and  implements  which  are 
only  useful  for  such  emergencies;  also  that  there  may  be  ad- 
ditional attachments  needed  to  be  made  to  the  constructed 
vessel  to  enable  those  engaged  in  naval  warfare  to  intelli- 
gently and  effectively  use  the  implements  of  war,  and  that 
there  may  be  additional  protections  necessary  specially  for 
these  additional  constructions.  None  of  these  latter  would 
constitute  a  part  of  the  construction  of  the  vessel,  neither 
would  they  be  arms,  guns,  or  torpedoes,  nor  the  apparatus 
for  serving  them ;  and  yet  they  would  come  under  the  sig- 
nification of  the  term  <<  armament." 

I  therefore  answer  your  first  inquiry  in  the  negative,  and 
your  second  in  the  affirmative. 
Very  respectfully, 

A.  H.  GAELAND. 

The  Segbbtaby  of  the  Navy. 
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ILLEGAL  FEES  PAID  CUSTOMS  OFFICERS. 

When  a  person  at  different  times  between  April,  1882,  and  October,  1887, 
paid  to  customs  officers,  by  deductions  from  drawbacks  allowed  him, 
alleged  illegal  fees,  but  gave  no  notice  of  dissatisfaction  and  took  no 
appeal  from  the  decisions  of  snob  officers  to  the  Treasury  Department : 
Advised  thai  he  can  not  recover  back  such  fees  bv  suit. 

Department  oi?  Justice, 

February  2,  1889. 

Sir:  By  your  letter  of  the  28th  of  January,  1889,  you  sub- 
mit for  my  opinion  substantially  the  inquiry  whether  a  person 
who,  atdifFerent  times  between  April,  1882,  and  October,  1887, 
has  paid,  by  deductions  from  drawbacks  allowed  him,  alleged 
illegal  official  fees  and  extra  expenses,  but  who  did  not  give 
notice  of  dissatisfaction,  nor  appeal  from  the  decision  of  the 
collector,  can  recover  by  suit  such  alleged  illegal  fees  and 
expenses. 

The  laws  authorizing  drawbacks  are  a  part  of  the  general 
system  of  customs-revenue  laws.  The  duty  of  administer- 
ing them  is  committed  to  the  customs  revenue  officers  as  a 
part  of  their  general  duties.  The  fees  and  expenses  incident 
to  the  discharge  of  those  duties  are  customs- revenue  fees  and 
expenses.  The  extra  expenses,  if  any  were  charged,  are  ex- 
pressly provided  for  by  the  last  clause  of  the  Treasury  Reg- 
ulations of  1884,  No.  970.  Section  3057  of  the  Revised  Stat- 
utes authorizes  the  Secretary  of  the  Treasury  to  make  such 
regulations,  not  inconsistent  with  law,  as  may  be  necessary  to 
carry  into  effect  the  laws  relating  to  drawback. 

Section  2932  of  the  Revised  Statutes  provides : 

'^Thedecisionsof  the  respective  collectors  of  customs  as 
to  all  fees,  charges,  and  exactions,  of  whatever  character, 

•  •  •  claimed  by  them,  or  by  any  of  the  officers  "under 
them,  in  the  performance  of  tbeir  official  duty^  shall  be  final 
and  conclusive  against  all  persons  interested  in  such  fees, 
charges,  or  exactions,  unless  the  like  notice  (as  provided  in 
fhe  preceding  section)  that  an  appeal  will  be  taken  fix>m  such 
decision  to  the  Treasury,  shall  be  given  within  ten  days 
from  the  making  of  such  decisions." 

This  section  embraces  all  fees,  charges,  and  exactions 
claimed  by  the  collectors,  and  the  officers  under  them,  in  the 
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discbarge  of  their  general  daties  as  revenae  officers.  If  a 
special  duty,  not  relating  to  the  revenae,  should  be  by  law 
.  required  of  such  an  officer,  such  service  might  not  come 
within  its  provisions ;  but  it  clearly  intends  to  subject  the 
right  to  collect  back  alleged  illegal  official  fees  and  charges 
paid  to  customs  revenue  officers  to  the  same  restrictions  that 
are  imposed  by  section  2931  as  to  alleged  errors  in  the  classi- 
fication of  goods  and  rates  of  duty  on  imported  merchandise. 
The  reason  of  the  law  is  as  applicable  to  one  as  to  the  other. 
If  the  exporter  claiming  the  drawback  expresses  no  dissat- 
isfaction with  the  fees  and  expenses  charged  at  the  time 
they  are  paid,  nor  for  years  after,  a  subsequent  claim  would 
be  defeated,  as  a  voluntary  payment,  and  be  regarded  as  an 
acquiescence  or  ratification  of  the  action  of  the  officer,  and 
there  could  be  no  recovery.  The  law  prescribes  the  only 
mode  by  which  he  can  avoid  the  consequences  of  a  voluntary 
payment,  which  is,  that  he  shall  give  notice  of  dissatisfaction 
and  appeal  to  the  Secretary  of  the  Treasury.  In  the  case 
submitted  this  has  not  been  done.  The  law  certainly  does 
not  contemplate  that  after  the  proper  officers  have  liquidated 
the  amount  of  the  drawback,  and  the  complainant,  without 
dissent,  has  accepted  the  liquidation  and  received  his  money, 
after  the  transaction  has  been  closed,  it  can,  at  an  indefinite 
period  thereafter,  be  re-opened  on  account  of  alleged  excess- 
ive fees  and  ex|)enses,  in  the  face  of  a  statute  so  plain  in  its 
provisions  as  section  2932. 
Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  of  the  Treasury. 


PAYMENT  OF  CLAIMS. 

Id  September,  1887,  H.  entered  into  a  contract  with  the  Qaartermaster's 
Department  to  perform  certain  work,  but  afterwards,  being  in  default, 
it  was  arranged  that  his  bondsmen,  C.  and  R.,  should  take  charge  of 
and  complete  the  work  ;  and  in  pursuance  of  this  arrangement  H.  exe- 
cuted and  delivered  a  power  of  attorney  to  them,  by  which  they  were 
authorized  to  receive  and  receipt  for  the  money  due  on  the  contract. 
O.  and  R.  signed  receipted  vouchers  for  the  balance  due:  Advised  that 
the  Department  may  recognize  the  power  of  attorney  of  H.,  and  that 
payment  to  C.  and  R.  upon  the  receipted  vouchers  thereunder  will  die- 
charge  the  Government. 
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Depabiment  op  Justice, 

February  19, 1889. 

Sm :  By  your  letter  of  the  16th  of  February,  1889,  yoa  ask 
^*  whether  payment  shoald  be  made  to  James  S.  Culver,  as 
proposed  by  the  Quartermaster-General  in  his  indorsement 
of  the  13th  instant." 

The  Inquiry  arises  upon  the  following  facts :  On  the  7th  of 
September,  1887,  a  contract  was  made  between  the  United 
States  and  George  D.  Hullinger  &  Son  for  the  erection  of  cer- 
tain buildings  at  Fort  Riley.  On  the  9th  of  January,  1888,  it 
appears  from  a  letter  of  the  Quartermaster-General,  in  charge 
at  that  post,  that  the  contractors  were  in  default,  and  were 
unable  to  perform  the  contract;  that  J.  S.  Culver  and  Hen- 
son  Bobinson  were  their  bondsmen ;  that  it  had  been  agreed 
between  the  principals  and  the  contractors  that  the  bonds- 
men should  take  charge  of  and  complete  the  work.  In  pur- 
suance of  that  agreement  George  D.  Hullinger  &  Son  exe- 
cuted and  delivered  a  power  of  attorney  to  J.  S.  Culver  and 
Henson  Bobinson,  authorizing  them  to  receive  and  receipt  for 
the  money  on  the  contract.  On  the  9th  day  of  September, 
1888,  Culver  and  Bobinson  made  an  assignment  of  the  balance 
due  on  the  final  estimates  to  Henry  S.  Davis,  jr.,  and,  as  attor- 
neys of  George  D.  Hullinger  &  Son,  signed  receipted  vouch- 
ers for  the  balance.  J.  S.  Culver  had  been  the  managing 
partner  of  the  firm  of  Culver  &  Bobinson  in  the  completion 
of  the  work,  and  by  the  contract  between  him  and  Robinson 
he  alone  was  authorized  to  sign  the  firm  name  and  take  en- 
tire charge  of  the  business  of  the  firm.  The  power  of  attor- 
ney of  Hullinger  &  Son  to  Culver  &  Robinson  does  not  au- 
thorize the  latter  to  assign  the  money  to  be  paid  on  the  con- 
tract, nor  to  empower  any  one  else  to  receive  it.  It  does  fully 
authorize  Culver  &  Bobinson  to  receive  the  money,  and 
stands  unrevoked. 

Section  3477  of  the  Bevised  Statutes  declares  all  powers  of 
attorney  for  receiving  payment  of  claims  against  the  Govern- 
ment void  unless  made  and  executed  after  the  allowance  of 
the  claim. 

In  the  case  of  Goodman  v.  NiblacJc  (102  TJ.  S.  B.,  560)  it  is 
ruled  that  the  "  sole  purpose  "  of  the  above  section  "  was  to 
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protect  the  Government,  and  not  the  parties  to  the  assign- 
ment." 

In  the  case  of  Bailey  v.  United  States  (109  TJ.  S.  R.,  439), 
in  constrning  the  same  section,  it  is  ruled  : 

"A  mere  power  of  attorney  given  before  the  warrant  is 
issued — so  long  at  least  as  it  is  unexecuted — may  undoubt- 
edly be  treated  by  the  claimant  as  absolutely  null  and  void 
in  any  contest  between  him  and  his  attorney  in  fact.  And 
it  may  be  so  regarded  by  the  officers  of  the  Government, 
whose  duty  it  is  to  adjust  the  claim  and  issue  a  warrant  for 
its  amount.  But  if  those  officers  chose  to  make  payment  to 
the  person  whom  the  claimant,  by  formal  power  of  attorney, 
has  accredited  to  them  as  authorized  to  receive  payment, 
the  claimant  can  not  be  permitted  to  make  his  own  disregard 
of  the  statute  the  basis  for  impeaching  the  settlement  had 
with  his  agent.  To  hold  otherwise  would  be  inconsistent 
with  the  ruling  heretofore  made,  and  with  which,  upon  con- 
sideration, we  are  entirely  satisfied— that  the  purpose  of 
Congress,  by  the  enactments  in  question,  was  to  protect  the 
Government  against  frauds  upon  the  part  of  claimants  and 
those  who  might  become  interested  with  them  in  the  prose- 
cution of  claims,  whether  before  Congress  or  the  several 
Departments." 

You  may  therefore,  as  the  interests  of  justice  in  your  own 
judgment  dictate,  recognize  the  power  of  attorney  of  HuUinger 
&  Son  to  Culver  &  Robinson;  and  if  you  deem  it  right  to  do 
so,  the  receipted  vouchers  signed  by  Culver  &  Robinson  as 
attorneys  of  Hullinger  &  Son,  as  submitted  with  your  letter, 
if  properly  filled,  will  discharge  the  Government.  As  the 
power  of  attorney  is  a  joint  one,  it  requifes  that  the  payments 
shall  be  joint  to  Culver  &  Robinson.  The  warrant  should, 
therefore,  be  made  to  them  jointly.  But  as  J.  S.  Culver  is 
the  managing  member  of  the  firm,  and  he  alone  is  authorized 
to  sign  the  name  of  the  firm,  the  warrant  when  issued  should 
be  delivered  to  him.  As  he  appears  to  be  authorized  to  con- 
duct the  business  of  the  firm,  and  sign  its  name,  his  en- 
dorsement of  the  name  of  the  firm  on  the  warrant  would  be 
a  valid  transfer. 

'  This  substantially  answers  the  legal  questions  submitted 
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in  your  commanicatioD,  bat  whether  you  should  issue  the 
warrant  or  not,  as  above  saggested,  is  entirely  within  yoar 
official  discretion. 

Very  respectfully, 

A.  H.  GABLAND. 
The  Seoretabv  of  Wab. 


CONTRACT  WITH  POTTAWATOMIE  INDIANS. 

The  Secretary  of  the  Interior  may  approve  a  certaiu  contract  of  E.  John 
Ellis  with  the  Pottawatomie  Indians,  as  recommended  by  the  Com- 
missioner of  Indian  Affairs. 

Department  of  Justice, 

February  26,  1889. 

Sir  :  I  am  in  receipt  of  your  favor  of  the  25th  instant, 
which  reads  as  follows : 

<<  I  have  the  honor  herewith  to  transmit  to  you  a  contract 
in  duplicate  between  A.  F.  !Navarre,  John  Anderson,  and 
Stephen  Negonquit,  representing  the  citizen  band  of  Potta- 
watomie Indians,  on  the  one  part,  and  E.  John  Ellis,  on  the 
other  part,  and  therewith  a  communication  from  the  Com- 
missioner of  Indian  Affairs,  recommending  my  approval  of 
this  contract  (in  duplicate),  and  also  therewith  accompanying^ 
papers,  including  four  opinions  heretofore  given  to  this  De- 
partment by  you  in  respect  to  the  right  of  this  Department 
to  approve  the  contracts;  and,  in  view  of  the  statements 
made  by  the  Commissioner  of  Indian  Affairs,  respectfully  to 
inquire  whether  it  is  now  admissible  under  the  statutes  for 
this  Department  to  approve  this  contract,  as  recommended 
to  be  done,  limiting  such  approval  to  the  services  which  re- 
mained unperformed  at  the  time  when  your  former  opinion 
was  given,  and  not  embraced  in  the  act  of  April  4,  18S8,  en- 
titled *An  act  to  enable  the  Secretary  of  the  Interior  to  pay 
certain  creditors  of  the  Pottawatomie  Indians  out  of  the 
funds  of  said  Indians.' " 

And  in  reply  to  the  question  propounded  by  you  I  beg  to 
submit  that,  in  the  opinion  I  rendered  to  you  on  the  16th  day 
of  April  last,  I  held  that  the  act  of  April  4, 1888,  referred  to 
by  you  in  your  communication  now  before  me,  was  a  curative 


TO   THE   SECRETARY   OP   THE   INTERIOR.          243 
Cttstoms  DtttUg. 

■act,  and  made  good  the  contract  under  which  Mr.  Ellis 
claimed,  the  same  having  been  held  by  me  in  different  opin- 
ions as  being  an  invalid  contract  for  reasons  stated  in  those 
opinions  and  not  necessary  to  be  repeated  here.  While  this 
act  referred  to  had  in  mind  especially  the  services  then  ren- 
dered by  Mr.  Ellis,  still  it  made  valid,  in  my  opinion,  the 
contract  for  services  that  he  had  performed,  as  well  as  those 
he  should  perform  in  future  under  it;  in  other  words,  it  vali- 
dated the  contract  for  all  purposes.  The  history  of  this  act, 
as  gathered  from  two  reports  by  the  Committee  on  Indian 
Affairs  in  the  House  of  Representatives  touching  this  very 
subject  matter  (Reports  No.  160  and  1702,  first  session  Fif- 
tieth Congress),  sustains,  I  think,  to  the  fullest  extent  the 
view  here  expressed  by  me ;  and  I  am  therefore  of  the  opin- 
ion that  you  can  recognize  the  contract  and  act  under  it, 
and  that  the  action  of  the  Commissioner  of  Ihdian  Affairs,  as 
disclosed  by  his  letter  of  the  16th  instant,  is  correct. 
Very  respectfully, 

A.  H.  GARLAND. 
The  Secretary  of  the  Interior. 


CUSTOMS  DUTIES. 

In  Febraary  and  March,  1886,  certain  liqnors  (whioh  had  been  mana- 
factared  in  the  United  States,  in  a  bonded  manufactaring  warehonse 
isstablished  nnder  the  provisions  of  section  3433,  Revised  Statutes,  ont 
of  both  domestic  and  imported  spirits  that  were  removed  to  such  ware- 
house without  payment  of  either  the  internal-revenue  or  customs 
duties,  and  which  liquors  had  been  exported  therefrom)  were  imported 
into  New  York  and  assessed  with  the  duty  prescribed  by  the  statute 
(Schedule  H)  as  foreign  liqnors:  Advised  that — the  liquors  being  of  the 
manufacture  of  the  United  States  and  onceexported — section  2500,  Re- 
vised Statutes,  affords  the  rule  nnder  which  to  levy  duties  thereon. 

That  section  does  not  contemplate  the  levying  of  different  rates  of  duty 
on  the  several  different  ingredients  of  which  an  article  may  be  com- 
posed; it  is  the  product  that  is  to  be  taxed,  not  its  constituent  m- 
gredients. 

Department  of  Justice, 

March  1, 18S9. 
Sir:  By  your  letter  of  the  14th  of  February,  1889,  you 
request  my  views  on  a  question  in  which  you  submit  the  fol- 
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lowing  facts:  One  C.  M.  Boof  imported  into  New  York  in 
Febraary  and  Marcb,  1886,  from  Bermnda,  certain  liqnors 
styled  "bay  rum,"  "London  Club  rum,"  "St.  Croix  rum,'' 
"Jamaica  rum,''  "brandy,"  and  "Hennessy  and  Otard 
brandy,"  which  liquors  upon  importation  were  assessed  with 
the  duty  prescribed  by  the  statute  (Schedule  H  for  foreign 
liquors). 

The  importer,  however,  prote  sted  and  appealed  to  the  De 
partment  under  the  provisions  of  section  2931  of  the  Revised- 
Statutes,  and  claimed  that  the  liquors  were  of  domestic  manu- 
facture upon  which  no  internal-revenue  tax  had  been  paid, 
and  that  they  were  entitled  to  entry  under  section  2500  of  the 
Revised  Statutes,  as  contained  in  the  act  of  March  3, 1883; 
that  is,  upon  the  payment  of  a  duty  equal  to  the  tax  imposed 
by  the  internal- re  venue  laws  upon  such  articles. 

Upon  investigation  it  was  ascertained  that  the  liquors  in 
question  had  been  manufactured  in  the  United  States,  in  a 
bonded  manufacturing  warehouse  established  under  the  pro- 
visions of  section  3433  of  the  Revised  Statutes,  from  domestic 
spirits  and  imported  rums  and  brandies  which  had  been  re- 
moved to  such  manufacturing  warehouse  without  payment 
of  either  the  internal-revenue  tax  or  the  duties  due  under  the 
tariff. 

Section  3433  of  the  Revised  Statutes  provides  for  bonded 
manufacturing  warehouses.  The  object  intended  to  be  pro- 
moted by  such  bonded  manufacturing  warehouses  was  do- 
mestic manufacturing  for  ext)ortation.  In  order  that  the  man- 
ufacturers might  be  able  to  compete  with  others  successfully 
in  foreign  markets,  the  material  used  in  the  product  was  re- 
lieved from  both  customs  and  internal-revenue  tax.  The  sec- 
tion contemplates  the  product  may  be  composed  partly  of 
domestic  material  and  partly  of  imported  foreign  material. 
The  first  clause  of  the  section  is :  "All  medicines,  prepara- 
tions, compositions,  perfumery,  cosmetics,  cordials,  and  other 
liquors  manufactured  wholly  or  in  part  of  domestic  spirits  in- 
tended for  exportation." 

A  later  clause  of  the  same  section  is :  "Any  materials  im- 
ported into  the  United  States  may,  under  such  rules  as  the 
Secretary  of  the  Treasury  may  prescribe,  and  under  the 
direction  of  the  proper  officer,  bo  removed  in  original  pack- 
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ages  from  on  shipboard,  or  from  the  boDded  warehouse  in 
which  the  same  may  be,  into  the  bonded  warehouse  in  which 
such  manufacture  may  be  carried  on,  for  the  purppse  of  being 
used  in  such  manufacture,  without  payment  of  duties  thereon 
and  may  there  be  used  in  such  manufacture." 

This  clause  substantially  declares  that  material  imported 
which  is  manufactured  under  the  section  may  be  used  in  the 
product  "without  payment  of  duties  thereon."  The  prod- 
uct or  manufactured  article  for  export,  therefore,  whether 
composed  wholly  or  in  part  of  domestic  material,  is  free  from 
taxation  as  a  manufacture  of  the  United  States.  The  law  has 
placed  such  safeguards  around  bonded  manufacturing  ware 
bouses  as  were  thought  necessary  to  avoid  fraudulent  or  col- 
orable manufacturing  or  exportation  under  its  provisions. 
After  the  exportation  is  completed,  the  operative  force  of  the 
provisions  of  this  section  is  exhausted.  The  general  rule 
provided  by  the  act  of  1883  (free  list,  clause  No.  649)  is,  that 
^*  articles  the  growth,  produce,  and  manufacture  of  the  United 
States,  when  returned  in  the  same  condition's  exported," 
shall  be  free.  An  exception  to  this  rule  is  found  in  section 
2500  of  the  Revised  Statutes,  which  is  a  part  of  the  customs- 
revenue  laws.    That  section  provides : 

"Upon  the  re-importation  of  articles  once  exported,  of  the 
growth,  product,  or  manufacture  of  the  United  States,  upon 
which  no  internal  tax  has  been  assessed  or  paid,  or  upon 
which  such  tax  has  been  paid  and  refunded  by  allowance  or 
drawback,  there  shall  be  levied,  collected,  and  paid  a  duty 
equal  to  the  tax  imposed  by  the  internal-revenue  laws  upon 
such  articles." 

Articles  grown,  produced,  or  manufactured  ^^  within  the 
United  States"  are  regarded,  in  the  language  of  the  customs 
laws,  as  the  growth,  production,  and  manufacture  of  the 
United  States. 

The  articles  referred  to  in  your  communication,  as  I  under- 
stand, you  find  as  a  fact  were  manufactured  in  the  United 
States,  and  that  they  were  exported  and  re-imported.  If  so, 
so  far  as  the  importations  are  dutiable  section  2500  of  the 
Be  vised  Statutes  affords  the  rule  under  wbich  to  levy  the 
duties  thereon. 

The  communication  of  the  naval  officer,  in  which  he  sug- 


246  HON.   A.   H.    GARLAND 


CiBtOMS  Dntles. 


gests  an  analysis  of  the  manufactared  articles  and  the  im- 
position of  different  rates  of  duty  on  the  several  elements  of 
which  eacluparticular  article  is  composed,  can  not  be  enter- 
tained, for  section  2500  of  the  Bevis^  Statutes  imposes  a 
uniform  tax  upon  the  prodnct  or  manafactare  as  an  entirety.. 
It  does  not  contemplate  the  levying  of  different  rates  of  duty 
on  the  several  different  ingredients  or  material  of  which  a 
single  article  may  be  composed.  It  is  the  product  or  manu- 
factured article  that  is  to  be  taxed,  not  its  C9n8tituent  in- 
gredients. 

That  the  manufacturing  bonded  warehouse  system  might 
be  used  fraudulently  to  evade  the  revenue  is  no  sufficient 
reason  to  justify  an  unnatural  construction  of  the  statutes. 
It  must  be  assumed  that  the  law-makers  have  placed  around 
the  subject  such  guards  as  they  believed  would  be  sufficient 
to  avoid  the  schemes  of  dishonest  men.  If  a  manufacture 
for  exportation,  or  the  exportation,  were  only  colorable,  and 
used  as  a  means  to  defraud  the  revenue,  such  manufacture 
and  exportation  might  in  law  be  treated  as  voidable,  and 
none  of  the  benefits  of  the  bonded  manufacturing  warehouse 
system  would  aocrue  to  the  wrong-doer. 
Very  respectfully, 

A.  H.  GARLAND^ 

The  Secrbtaey  of  the  Teeasuby. 


OPINIO  isrs 

OP 

HON.  WILLIAM.  H.  H.  MILLER,  OF  INDIANA. 

APPOINTED  MARCH  5,  1889. 


ESTATE  OF  THOMAS  CONNER. 

C,  having  for  several  years  been  a  beneficiary  and  resident  in  the  United 
States  Naval  Asylum  at  Philadelphia,  died  in  the  asylum  in  August, 
1888,  intestate,  leaving  personal  effects  of  the  value  of  about  $12,000, 
which  were  turned  over  to  the  proper  officer  at  the  asylum  agreeably 
to  regulations  prescribed  by  the  Secretary  of  the  Navy  under  sectioi* 
4811,  Revised  Statutes,  for  the  disposition  of  the  property  of  decedents 
in  such  cases.  In  November,  1888,  letters  of  administration  were 
granted  on  C.'s  estate  under  the  law  of  Pennsylvania  by  the  State 
court;  and  in  December,  1888,  an  inquisition  in  proceedings  in  escheat 
was  had  in  the  State  court,  whereby  his  estate  purported  to  be 
escheated  to  the  Commonwealth  of  Pennsylvania.  The  escheator  and 
the  administrator  apply  to  the  Secretary  of  the  Navy  for  delivery  of 
the  personal  effects  of  the  decedent  now  in  possession  of  the  officer  of 
the  asylum.  It  appearing  that  in  April,  1834,  the  State  ceded  to  the 
United  States  jurisdiction  over  the  land  occupied  by  the  asylum :  Ad- 
vised that  the  proceedings  of  the  State  court  granting  administration 
of  the  estate  of  C,  and  escheating  the  same,  were  void  for  want  of 
jurisdiction,  and  that  neither  the  administrator  nor  the  escheator  has 
any  right  to  the  posseflsion  of  such  estate. 

Department  of  Justice, 

March  6,  1889. 
Sib  :  By  your  letter  of  the  Ist  of  February,  1889,  and  the 
papers  with  it  transmitted^  it  appears  that  for  some  years 
Thomas  Gonuer  has  been  a  beneficiary  and  permanent  resi- 
dent in  the  United  States  Naval  Asylum  at  Philadelphia, 
On  the  25th  of  August,  1888,  he  died  intestate  in  the  asylum. 

247 
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His  personal  estate  at  the  time  of  his  death  was  of  the  value 
of  about  $12,000.  Ou  the  6th  day  of  August,  1885,  iu  pursu- 
ance of  section  4811  of  the  Bevised  Statutes,  the  Secretary 
of  the  Navy  had  prescribed  rules  and  regulations  for  the  dis- 
position of  the  estate  of  the  beneficiaries  who  dwelt  at  and 
died  in  the  asylum.  By  those  regulations  provisions  are 
made  for  the  discovery  of  the  legal  heirs  of  a  decedent,  if  any 
such  exist,  and,  if  any  are  found,  for  the  distribution  of  his 
personal  estate.  If  no  heirs  are  found,  the  money  and  the 
proceeds  of  the  personal  eflfects  of  the  decedent  are  to  be 
turned  over  to  the  pay  officer,  to  abide  the  action  of  Con- 
gress as  to  its  final  disposition. 

In  the  case  of  Thomas  Conner's  estate  it  appears  that  the 
search  for  heirs  prescribed  by  the  regulations  has  not  yet 
been  fully  made.  The  estate  is  yet  held  for  that  purpose  by 
the  proper  officers  of  the  asylum. 

On  the  7th  of  November,  1888,  letters  of  administration  on 
the  estate  were  granted,  in  accordance  with  the  intestate 
laws  of  Pennsylvania,  to  William  N.  Ritchie,  of  Philadelphia. 

On  the  27th  of  December,  1888,  an  inquisition  in  proceed- 
ings in  escheat  was  filed  in  the  court  of  common  pleas  of 
Philadelphia,  whereby  the  personal  estate  of  the  decedent 
purported  to  be  escheated  to  the  Commonwealth  of  Pennsyl- 
vania. The  deputy  escheator  of  Pennsylvania  requests  the 
Secretary  of  the  Navy  to  deliver  into  his  custody  the  books 
and  other  evidences  of  indebtedness  which  belonged  to 
Thomas  Conner,  which  are  now  in  possession  of  the  proper 
officer  of  the  United  States  at  the  asylum.  The  adminis- 
trator, by  his  attorney,  joins  in  this  request. 

Fou  submit,  substantially,  for  my  consideration  under  the 
above-stated  facts,  whether  the  deputy  escheator  of  Pennsyl- 
vania and  the  administrator  appointed  by  the  State  court 
have  a  legal  right  to  the  personal  estate  of  Thomas  Conner 
or  any  part  of  it 

The  answer  to  this  inquiry  depends  upon  the  solution  of 
the  question  whether  the  State  courts  of  Pennsylvania  have 
jurisdiction  of  the  titles  to  the  estate  of  the  decedent. 

"  It  has  long  been  settled,  and  is  a  principle  of  universal 
jurisprudence  in  all  civilized  nations,  that  the  personal 
estate  of  the  deceased  is  to  be  regarded,  for  the  purposes  of 
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8acc688ion  and  clistribatioD,  wherever  situated,  as  having  no 
other  locality  than  that  of  his  domicile,  and  if  he  dies  intes- 
tate the  succession  is  governed  by  the  law  of  the  place  where 
he  was  domiciled  at  the  time  of  his  decease,  and  not  by  the 
conflicting  laws  of  the  various  places  where  the  property 
happened  at  the  time  to  be  situated."  ( Wilhins  vs.  Ellettj  9 
Wall.,  741.) 

The  United  States  Naval  Asylum  was  the  domicile  of 
Thomas  Conner.  If  the  jurisdiction  of  the  State  courts  and 
the  laws  of  Pennsylvania  do  not  extend  to  that  asylum,  nor 
to  the  grounds  appurtenant  to  it,  the  action  of  the  courts  in 
granting  letters  of  administration  and  escheating  the  estate 
of  the  decedent,  as  a  means  of  vesting  the  title  to  the  pos- 
session of  the  personal  property,  is  void. 

On  the  10th  day  of  April,  1834,  the  State  of  Pennsylvania, 
by  an  act  of  its  legislature  duly  approved,  ceded  the  juris- 
diction over  the  territory  occupied  by  the  asylum  in  which 
Conner  lived  and  died  to  the  United  States,  in  pursuance  of 
the  first  article  of  the  Constitution  of  the  United  States, 
which  provides : 

"The  Congress  shall  have  power  •  •  •  to  exercise 
oxclusive  legislation  in  all  cases  whatsoever,  over  such  dis- 
trict (not  exceeding  ten  miles  square)  as  may,  by  cession  of 
particular  States,  and  the  acceptance  of  Congress,  become 
the  seat  of  the  Government  of  the  United  States,  and  to  exer- 
cise like  authority  over  all  places  purchased  by  the  consent  of 
the  legislature  of  the  State  in  which  the  same  shall  he^  for  the 
erection  of  forts,  magazines,  arsenals,  dock  yards,  and  other 
needful  buildings.^ 

After  the  cession  of  any  territory  to  the  United  States  by 
a  State,  under  this  provision  of  the  Constitution,  the  legis- 
lative power  of  Congress  is  exclusive,  and  the  whole  undi- 
minished sovereignty  over  the  territory  ceded  is  vested  in  the 
United  States.  Although  the  territory  in  this  case  was  and 
is  within  the  external  boundaries  of  the  State  of  Pennsyl- 
vania, as  to  its  laws  and  judicial  tribunals,  since  the  cession, 
it  is  extraterritorial  and  constitutes  a  part  of  the  exclusive 
domain  of  the  United  States.  Under  this  clause  of  the  Con- 
stitution the  ceded  territory  is  legally  held  in  the  same  cate- 
gory as  the  District  of  Columbia,  which,  under  the  same 
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clause,  was  originally  ceded  in  part  by  the  State  of  Mary- 
land and  in  part  by  the  State  of  Virginia. 

In  Cohens  vs.  Virginia  (6  Wheat.,  427  and  428)  Marshall, 
G.  J.,  in  discussing  the  effect  of  the  cession  by  Virginia  of  a 
part  of  the  District  of  Columbia,  declares : 

"  Were  any  one  State  of  the  Union  to  pass  a  law  for  trying 
a  criminal  in  a  court  not  created  by  itself,  in  a  place  not 
within  its  jurisdiction,  and  direct  the  sentence  to  be  exe- 
cuted without  its  territory,  we  should  all  perceive  and  ac- 
knowledge its  incompetency  to  such  a  course  of  legislation. 

*  *  *  The  solution,  and  the  only  solution,  of  the  difficulty 
is  that  the  power  vested  in  Congress,  as  the  legislature  of 
the  United  States,  to  legislate  exclusively  within  any  place 
ceded  by  a  State,  carries  with  it,  as  an  incident,  the  right  to 

^make  that  power  effectual.  If  a  felon  escape  out  of  the  State 
in  which  the  act  has  been  committed,  the  Government  can 
not  pursue  him  into  another  State  and  apprehend  him  there, 
but  must  demand  him  from  the  executive  power  of  that  other 
State.  If  Congress  were  to  be  considered  merely  as  the  local 
legislature  for  the  fort  or  other  place  in  which  the  offense 
might  be  committed,  then  this  principle  would  apply  to  them 
as  to  other  local  legislatures,  and  the  felon  who  should  escape 
out  of  the  fort  or  other  place  in  which  the  felony  may  have 
been  committed  could  not  be  apprehended  by  the  marshal, 
but  must  be  demanded  from  the  executive  of  the  State.  But 
we  know  that  the  principle  does  not  apply.^ 

In  the  case  of  (Jommonwealth  vs.  Clary  (8  Mass.,  76),  in 
which  a  cession  by  the  State  of  Massachusetts  to  the  United 
States  of  the  ground  for  the  arsenal  at  Springfield  (substan- 
tially identical  with  the  cession  in  this  case  by  the  State  of 
Pennsylvania)  was  covered,  the  court  ruled: 

^<  On  the  facts  argoed  in  this  case  we  are  of  opinion  that 
the  territory  on  which  the  offense  charged  is  agreed  to  have 
been  committed  is  the  territory  of  the  United  States,  over 
which  the  Congress  have  the  exclusive  power  of  legislation. 

*  *  •  It  will  be  noticed  that  in  this  decision  we  make  a 
distinction  between  the  persons  who  actually  dwell  within 
the  territory  owned  by  the  United  States  and  the  laborers 
and  artificers  employed  therein  who  have  their  dwelling 
elsewhere.'^ 
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In  the  case  of  Mitchell  vs.  TiVbetU  (17  Pick.,  302)  th^  court 
in  passing  npon  the  effect  of  a  like  cession  ruled : 

'*  The  provisions  of  the  statute  ceding  jurisdiction  of  the- 
navy-yard  in  Gharlestown  to  the  United  States,  being  in  the 
same  terms  and  with  the  like  qualification,  we  are  of  opinion 
that  the  law  of  Massachusetts  on  which  this  action  is  founded 
did  not  extend  to  and  operate  within  that  territory,  and  that 
consequently  this  vessel  was  not  employed  within  this  Com- 
monwealth within  the  meaning  and  construction  of  the  act." 

On  the  6th  of  March,  1841,  thelegislature  of  Massachusetts 
asked  the  opinion  of  the  judges  of  the  supreme  court  as 
to  the  rights  and  obligations  of  persons  residing  upon  land 
ceded  to  the  United  States,  and  received  a  reply  substantially 
that— 

"  Persons  who  reside  on  lands  purchased  by  or  ceded  to 
the  United  States  for  navy-yards,  forts,  and  arsenals,  and 
where  there  is  no  other  reservation  of  jurisdiction  to  the 
State  th^n  that  of  a  right  to  serve  civil  and  criminal  process 
on  such  lands,  are  not  entitled  to  the  benefits  of  thecommon 
schools  for  their  children  in  the  towns  in  which  the  lands  are 
situated,  nor  are  they  liable  to  be  assessed  for  their  polls  and 
estates  to  State,  county,  and  town  taxes  in  such  towns,  nor 
do  they  gain  a  settlement  in  such  towns  for  themselves  or 
their  children  by  residence  for  any  length  of  time  on  such 
lands,  nor  do  they  acquire  by  residing  on  such  lands  any 
elective  franchise  as  inhabitants  of  such  towns." 

In  the  case  of  Commonwealth  vs.  Yourig  (Brightly 's  Reports, 
312),  decided  in  the  supreme  court  of  Pennsylvania,  in  con- 
sidering a  like  cession  to  the  United  States,  the  same  prin- 
ciples are  recognized.  In  Kent's  Commentaries,  430,  the- 
principle  is  thus  stated : 

^^  It  follows  as  a  consequence  from  this  doctrine  of  the  Fed- 
eral courts  that  State  courts  can  not  take  cognizance  of  any 
offense  committed  within  such  ceded  districts,  and,  on  the 
other  hand,  that  the  inhabitants  of  such  places  can  not  ex- 
ercise any  civil  or  political  privileges  under  the  laws  of  the 
State,  hecavM  they  are  not  bound  by  those  laws.^ 

In  2  Story  on  the  Constitution,  sections  1226  to  1326,  a  like 
result  is  reaobed. 
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Attorney-General  Cashing,  in  6  Opinions  of  Attorneys- 
General,  page  577,  goes  into  a  fall  discassion  of  the  effect  of 
snch  a  cession,  and  conclades : 

^^  The  persons  in  the  employment  of  the  United  States  act- 
ually residing  in  the  limits  of  the  armory  at  Harper's  Ferry 
do  not  possess  the  civil  and  political  rights  nor  are  they  sub- 
ject to  the  tax  and  other  obligations  of  citizens  of  the  State 
of  Virginia."  See  also  7  Opinions,  628,  and  16  Opinions,  468 
to  the  same  effect. 

I  concur  in  the  views  above  stated. 

The  result  follows  that'fche  action  of  the  courts  of  the  State 
of  Pennsylvania  in  granting  original  letters  of  administration 
and  escheating  the  personal  estate  of  Thomas  Conner,  under 
the  laws  of  Pennsylvania,  was  without  jurisdiction  and  is 
void.  The  alleged  administrator  and  deputy  escheator  have 
no  right  to  the  possession  of  any  books,  papers,  or  personal 
property  of  the  decedent  of  which  he  died  possessed.  You 
should,  therefore,  proceed  to  execute  the  rules  and  regula- 
tions prescribed  by  the  Secretary  of  the  Navy  with  refer- 
ence to  such  estates,  and  after  those  rules  and  regulations 
shall  have  been  executed  it  will  be  your  duty  to  report  the 
facts  with  the  result  to  Congress  for  fiuch  further  action  as  it 
fihall  deem  just. 

Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Navy. 


INDIAN  SCHOOL  SERVICE. 

The  8th  section  of  the  act  of  Jane  29^  1888,  chapter  503,  making  appro- 
priations for  the  current  and  contingent  expenses  of  the  Indian  Depart- 
ment, etc.,  ha<l  no  effect  on  the  then  existing  appointments  of  superin- 
tendents, teachers,  etc.,  connected  with  Indian  schools  wholly  sup- 
ported by  the  Gk)vemment.  The  incambents  of  the  various  poaitioTis 
referred  to  were  lawfully  in  the  public  service  after  that  act  went  into 
operation,  and  are  legally  entitled  to  be  paid  for  their  services  during 
such  period. 

Department  of  Justice, 

March  13,  1889. 

Sir:  a  communication  to  this  Department  from   your 
predecessor,  dated  the  28th  February,  1889,  asks  an  opinion  as 
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to  ^^  whether  the  persons  who  have  continaed  in  the  Indian 
school  ser%ice  and  who  have  rendered  service  since  the 
beginning  of  the  current  fiscal  year  are  not  legally  entitled 
to  be  paid  for  such  service  t" 

But  for  the  act  of  29th  June,  1888  (25  Stat.,  217,  238), 
making  appropriations  for  the  current  and  contingent  ex- 
penses of  the  Indian  Department,  etc.,  no  doubt  would  exist 
as  to  the  right  of  the  persons  mentioned  to  compensation. 

The  eighth  section  of  that  act  authorizes  the  appointment 
of  a  "  Superintendent  of  Indian  Schools,''  prescribes  his  qual- 
ifications, duties,  and  powers,  and  is  in  the  following  words : 

*^  That  there  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  a  person  of  knowl- 
edge and  experience  in  the  management,  training^  and  prac- 
tical education  of  children,  to  be  superintendent  of  Indian 
schools,  who  shall,  from  timeto  time,  and asoftenas  the  nature 
of  his  duties  will  permit,  visit  the  schools  where  Indians  are 
taught,  in  whole  or  in  part,  by  appropriations  from  the  United 
States  Treasury,  and  shall,  from  time  to  time,  report  to  the 
Secretary  of  the  Interior  what,  in  his  judgment,  are  the 
defects,  if  any,  in  any  of  them  in  system,  in  administration, 
or  in  means  for  the  most  effective  advancement  of  the  chil- 
dren in  them  towards  civilization  and  self-support;  and  what 
changes  are  needed  to  remedy  such  defects  as  may  exist; 
and  shall,  subject  to  the  approval  of  the  Secretary  of  the 
Interior,  employ  and  discharge  superintendents,  teachers, 
and  any  other  person  connected  with  schools  wholly  sup- 
ported by  the  Government,  and  with  like  approval  make  such 
rules  and  regulations  for  the  conduct  of  such  schools  as  in 
his  judgment  their  good  may  require.  The  Secretary  of  the 
Interior  shall  cause  to  be  detailed  from  the  employes  of  his 
Department  such  assistants  and  shall  furnish  such  facilities 
as  shall  be  necessary  to  carry  out  the  foregoing  provisions 
respecting  said  Indian  schools." 

Prior  to  the  act  of  29th  June,  1888,  the  appointment  and 
rate  of  compensation  of  persons  employed  in  the  Indian 
schools  were  under  the  direction  and  control  of  the  Secre- 
tary of  the  Interior  (see  act  17th  May,  1882,22  Stat.,  08, 
85),  bet  by  that  act  the  superintendent  of  Indian  schools  is, 
subject  to  the  approval  of  the  Secretary  of  the  Interior,  em- 
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powered  to  <<  employ  and  discharge  tiaperintendeDte,  teach- 
ers, and  any  other  person  connected  with  schools  wholly  sop- 
ported  by  the  Government.'' 

On  the  very  day  the  act  of  29th  June,  1888,  went  into  effect 
the  then  Secretary  of  the  Interior,  by  a  commnnication  to  the 
Commissioner  of  Indian  Affairs,  directed  that  the  persons 
employed  in  the  Indian  schools  on  the  30th  June,  1888,  should 
continae  in  that  service  at  the  compensation  then  pre- 
scribed until  further  orders. 

It  was  not  until  the  latter  part  of  October,  1888,  that  the 
superintendent  of  ludian  schools  entered  upon  the  duties  of 
his  office,  and  since  that  time,  to  quote  from  the  case  stated 
for  opinion,  ^'  he  has  been  engaged  in  the  Indian  school  serv- 
ice as  found  by  him  upon  entrance  upon  the  duties  of  his 
office,  and  in  submitting  for  the  approval  of  the  Department 
his  action  and  recommendation  regarding  them." 

It  is  true  the  act  of  29th  June,  1888,  declares  that  the 
superintendents,  teachers,  and  all  persons  connected  with  the 
Indian  schools  wholly  supported  by  the  Government  shall 
'  be  employed  and  discharged  by  the  superintendent  of  Indian 
schools,  subject  to  the  approval  of  the  Secretary  of  the  In- 
terior, but  it  would  be  very  unreasonable  to  hold  that  it  was 
the  intention  of  the  law  to  nullify  all  existing  appointments 
and  put  a  stop  to  the  operations  of  the  schools  until  a  super- 
intendent should  be  appointed  and  be  able  to  select  suitable 
persons  to  fill  the  various  places  made  vacant  by  the  act. 

It  is  a  well-settled  rule  of  interpretation  that  the  general 
language  of  a  statute  is,  if  possible,  not  to  be  taken  in  a 
sense  which  would  produce  a  public  inconvenience,  the  courts 
being  always^eady  to  presume  that  the  legislative  depart- 
ment of  the  Government  could  not  have  intended  any  such 
meaning  to  be  placed  on  their  words.  The  Supreme  Court 
of  the  United  States  has  repeatedly  acted  on  this  principle 
( United  States  v.  Kirhy,  7  Wall,  147  ;  Carlisle  v.  United  States^ 
IG  Wall,  147 ;  Chew  Heong  v.  United  States,  112  U.  S.,  536, 
556). 

It  is  clear,  therefore,  that  the  act  itself  had  no  effect  on 
existing  appointments,  and  that  the  incumbents  of  the  vari- 
ous positions  connected  with  the  Indian  schools  wholly  sup- 
ported by  the  Government  were  lawfully  in  the  public  service 
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After  the  act  of  29tb  June  went  into  operation,  without  the 
Aid  of  the  order  of  the  Secretary  of  the  Interiorof  that  date, 
And  should  be  paid  accordingly. 

I  have  the  honor  to  be,  yoar  obedient  servant, 

W.  H.  H.  MILLEE. 
The  Sbobetabt  of  the  Intebiob. 


INDIAN  allottees-citizenship. 

The  Indian  allottees  of  the  Kickapoo  tribe,  under  the  treaty  of  Jane  28, 
1862,  take  their  rights  to  the  tracts  allotted  to  them,  which  have  not 
yet  been  patented,  under  and  by  virtue  of  the  said  treaty  as  extended 
by  the  act  of  August  4, 1866,  chapter  897,  and  not  under  act  of  Febru- 
ary 8,  1887,  chapter  119. 

Patents  to  those  allottees  to  whom  certificates  were  given  under  said 
treaty,  but  who  had  not  received  patents,  should  be  issued  under  and 
in  accordance  with  the  terms  of  the  treaty  as  extended  by  the  said 
act  of  1866. 

The  sixth  section  of  said  act  of  1887,  with  respect  to  citizenship,  ap- 
pliesto  the  Kickapoos  who  took  allotments  under  the  said  treaty  before 
the  passage  of  that  act  as  well  as  to  those  who  have  taken  allotments 
since  its  passage  and  in  pursuance  of  its  provisions.  But  as  the  right 
of  citzenship  is  only  to  be  accorded  after  the  patent  is  granted,  the 
oath  and  proof  required  by  the  treaty,  being  prerequisites  thereunder^ 
must  be  taken  and  furnished. 

Department  of  Justice, 

March  14,  1889. 

Sir  :  By  your  letter  of  the  7th  of  February,  1889,  it  ap- 
pears that  ihe  treaty  of  the  28tli  of  June,  1862,  with  the 
Kickapoo  ludians  (13  Stat.,  623)  iu  its  first  article  provided 
for  an  allotment  of  lands  in  severalty  to  such  members  of  the 
tribe  as  desired  it  and  were  qualified,  and  that  the  remain- 
der of  their  reservation,  not  allotted,  should  be  held  in 
common  by  those  of  the  tribe  who  did  not  desire  an  allot* 
ment.  The  second  article  provided  for  the  issue  of  certificates 
to  the  allottees  of  such  lands  as  should  be  set  apart  in  sev- 
eralty, on  receipt  of  which  those  who  took  in  severalty  re- 
linquished all  further  right  to  the  lands  assigned  to  the 
allottees  in  severalty  or  set  apart  for  the  residue  of  the 
tribe  in  common.    The  third  article  provides : 

^'  At  any  time  hereafter,  when  the  President  of  the  United 
States  shall  have  become  satisfied  that  any  adults,  being 
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males  and  heads  of  families,  who  may  be  allottees  ander  the 
provisions  ot  the  foregoing  article,  arQ  safficiently  intelligent 
and  prndent  to  control  their  affairs  and  interests,  he  may,, 
at  the  request  of  sach  persons,  caase  the  land  severally  held 
by  them  to  be  conveyed  to  them  by  patent  in  fee-simple, 
with  power  of  alienation,  and  may  at  the  same  time  caase  to 
be  set  apart  and  placed  to  their  credit  severally  their  pro- 
portion of  the  cash  value  of  the  credits  of  the  tribe,  princi- 
pal  and  interest,  then  held  in  trust  by  the  United  States ; 
and  also,  as  the  same  may  be  received,  their  proportion  of 
the  proceeds  of  the  sale  of  lands  under  the  provisions  of  thia 
treaty;  and  on  such  patents  being  issued,  and  such  pay- 
ments ordered  to  be  made  by  the  President,  such  competent 
persons  shall  cease  to  be  members  of  said  tribe  and  shall  be- 
come citizens  of  the  United  States;  and  thereafter  the  lands 
so  patented  to  them  shall  be  subject  to  levy,  taxation,  and 
sale,  in  like  manner  with  the  property  of  other  citizens: 
Provided,  That,  before  making  any  such  application  to  the 
President,  they  shall  appear  in  open  court,  in  the  district 
court  of  the  United  States  for  the  district  of  Kansas,  and 
make  the  same  proof  and  take  the  same  oath  of  allegiance  as 
is  provided  by  law  for  the  naturalization  of  aliens;  and  shall 
also  make  proof,  to  the  satisfaction  of  said  court,  that  they 
are  sufficiently  intelligent  and  prudent  to  control  their  affairs 
and  interests;  that  they  have  adopted  the  habits  of  civilized 
life,  and  have  been  able  to  support,  for  at  least  five  years'^ 
themselves  and  families." 

Prior  to  the  8th  day  of  February,  1887,  certificates  for  al- 
lotments were  issued  to  one  hundred  and  nine  persons  unoer 
the  second  article,  and  patents  to  fifty-two  under  the  third 
article  of  the  treaty,  leaving  at  that  date  fifty-seven  persons 
to  whom  certificates  had  been  given  who  had  not  received 
patents.  Under  this  state  of  facts  you  submit  the- following 
inquiries : 

First.  Do  the  one  hundred  and  nine  allottees  of  the  Eick- 
apoo  tribe  of  Indians  take  their  rights  to  the  tracts  allotted 
to  them  under  the  treaty  of  1862,  as  above  stated,  so  far  as 
they  have  not  yet  been  patented  under  said  treaty,  or  under 
or  by  virtue  of  the  act  of  8th  of  February,  1887 1  (24  Stat., 
388.) 
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Second.  Should  the  pateuts  to  be  issued  to  the  remainiug 
fifty-seven  allottees  or  their  heirs,  under  the  approved  allot- 
ments made,  be  such  in  form  as  the  treaty  of  1862  provides 
for,  and  be  issued  only  when  in  the  discretion  of  the  Presi- 
dent they  are  capable  of  receiving  them  with  safety  to  their 
interests,  or  should  they  be  trust  patents,  such  as  are  pro- 
vided for  under  the  act  of  1887  ? 

Third.  In  view  of  the  following  provisioiis  of  the  general 
allotment  law  of  1887  for  allotment  of  lands  in  severalty 
to  Indians,  viz:  ''And  every  Indian  born  within  the  terri- 
torial limits  of  the  United  States  to  whom  allotments  shall 
have  been  made  under  the  provisions  of  this  act,  or  under  any 
law  or  treaty,  and  every  Indian  born  within  the  territorial  lim- 
its of  the  United  States  who  has  voluntarily  taken  up  within 
said  limits  his  residence  separate  and  apart  from  any  tribe 
of  Indians  therein,  and  has  adopted  the  habits  of  civilized  life, 
is  hereby  declared  to  be  a  citizen  of  the  United  States,  and  is 
entitled  to  all  the  rights,  privileges,  and  immunities  of  such 
citizen,  whether  said  Indian  has  been  or  not,  by  birth  or 
otherwise,  a  member  of  any  tribe  of  Indians  within  the  ter- 
ritorial limits  of  the  United  States,  without  in  any  manner 
impairing  or  otherwise  affecting  the  right  of  any  such  Indian 
to  tribal  or  other  property ;"  whether,  if  the  treaty  of  1862 
still  remains  in  force,  it  is  now  necessary  for  the  Kickapoo 
Indians  to  whom  allotments 'have  been  madelo  apply  to  the 
courts  for  naturalization  under  the  third  article  of  the  treaty, 
or  does  the  act  of  1887  secure  to  them  the  advantage  of  such 
naturalization  without  further  act  on  their  part,  so  that,  if  iu 
the  discretion  of  the  President  to  issue  their  patents,  they 
may  be  issued  without  that  step  being  taken  ? 

The  act  of  the  8th  of  February,  1887  (24  Stat.,  388),  re- 
ferred to  in  your  inquiries,  is  described  in  its  title  as  "An  act 
for  the  allotment  of  lands  in  severalty  to  Indians  on  the 
various  reservations,  and  to  extend  the  protection  of  the  laws 
of  the  United  States  and  Territories  over  the  Indians,  and 
for  other  purposes.'^ 

This  act  provides  a  general  system  for  the  partition  of 
lauds  which,  at  the  time  of  it«  passage,  were  held  in  common 
by  the  Indian  tribes.    Its  general  provisions  have  no  rela- 
tion to  lands  that  were  held  in  severalty  before  its  passage. 
274— VOL  XIX 17 
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Its  operative  provisions  la  the  proceedings  for  allotments  are 
by  the  terms  of  the  act  limited  to  such  lands  as  shall  be  allotted 
under  the  act.    The  language  of  the  second  section  is : 

^^  That  all  allotmenta  set  apart  under  the  provisions  of  this 
act  shall  be  selected  by  the  Indians,"  etc. 

The  language  of  the  third  section  is — 

'^  That  the  allotments  provided  for  in  this  act  shall  be  made 
by  special  ageuis  appointed  by  the  President,"  etc. 

The  fifth  is  the  section  of  the  act  which  provides  for  the 
issue  of  patents  for  the  allotments  and  the  trusts  to  which 
they  6hall  be  subjected.    Its  language  is — 

"  That  upon  the  approval  of  the  allotments  provided  for  in 
this  act  by  the  Secretary  of  the  Interior  he  shall  cause  patents 
to  be  issued  therefor  in  the  name  of  the  allottees,"  etc. 

The  whole  tenor  of  the  act  shows  that  so  far  as  allotments 
had  been  made  under  any  prior  laws  or  treaties  such  allot- 
ments were  not  intended  to  be  disturbed  nor  the  rights  of  the 
allottees  to  such  lands  in  any  way  modified  or  impaired. 

The  general  purpose  of  the  sixth  section  is  to  grant  the 
personal  rights  of  citize  uship  and  the  protection  of  the  laws 
to  such  of  the  Indians  as  shall  have  receivetl  patents  for  allot- 
ments. This  grant  is  no  part  of  the  system  of  partition,  but 
is  a  consequence  that  is  to  follow  it.  The  grant  of  civic  rights 
under  this  section  is  extended  so  as  to  include  not  only  those 
who  might  receive  patents  under  the  act  of  1887,  but  also 
those  who  might  have  received  or  might  be  entitled  to  receive 
them  "  under  any  law  or  treaty."  The  language  of  the  sec- 
tion is — 

*' Every  Indian  born  within  the  territorial  limits  of  the 
United  States  to  whom  alio  tments  shall  have  been  made 
under  the  provisions  ot  this  act,  or  under  any  law  or  treaty, 

•  •  •  is  hereby  declared  to  be  a  citizen  of  the  United 
States." 

This  section  neither  increased  nor  diminished  the  require- 
ments of  the  act  of  1887,  nor  those  of  "  any  "  other  ^'  law  or 
treaty,"  which  are  prerequisites  to  the  obtaining  of  patents, 
nor  does  it  incorporate  into  ''any  "  orher  "lawortrccaty"  any 
requirement,  limitation,  or  condition  as  to  allotments  which 
had  been  made  before  the  passage  of  the  act  of  1887.  As  to 
all  the  proceedings  in  partition,  aud  the  title  to  be  conveyed 
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by  tbose  proceediugs,  the  act  of  1887  is  only  applicable  to 
lands  held  in  common  at  the  date  of  its  passage.  As  to  the 
l)ersoual  rights  of  citizenship  which  are  to  accrue  upon  the 
<lelivery  of  a  patent,  the  act  embraces  not  only  those  who  ob- 
tained patents  under  the  act  of  1887, but  also  the  fifty-seven 
Kickapoo  Indians  who,  prior  to  the  passage  of  that  act,  had 
obtained  allotments  under  the  second  article  of  the  treaty  of 
1862. 

I  therefore  answer,  to  your  first  inquiry,  that  the  Indians 
therein  referred  to  take  their  rights  under  the  treaty  of  1862 
as  extended  by  the  act  of  August  4, 1886.    (24  Stat.,  219.) 

To  your  second  inquiry  I  answer,  the  patents  to  the  fifty- 
seven  allottees  should  be  issued  under  and  in  accordance  with 
the  terms  of  the  treaty  of  I8G2,  as  extended  by  the  act  of  1886. 

To  your  third  inquiry  I  answer,  the  sixth  section  of  the  act 
of  1887,  with  reference  to  naturalization,  is  substantially 
identical  with  that  of  the  treaty  of  1862.  It  therefore  applies 
to  the  allottees  of  the  Kickapoo  tribe  who  took  allotments 
before  the  passage  of  the  act  of  1887  as  well  as  to  those  who 
have  taken  since  its  passage  in  pursuance  of  its  provisions. 
But,  as  the  right  of  citizenship  is  only  to  be  accorded  after 
the  patent  is  granted,  the  oath  and  proof  required  by  the 
third  article  of  the  treaty  of  1862,  being  prerequisites  to  the 
obtaining  of  the  patent,  are  necessary  to  justify  the  exercise 
of  the  discretion  vested  in  the  President  and  must  be  taken 
and  furnished. 

Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Interior. 


LEGISLATURE  OF  ARIZONA  TERRITORY. 

The  legislative  assembly  of  Arizona  Territory  can  lawfully  remain  in 
session  only  for  a  period  of  sixty  days'  dnratiou,  sach  period  including 
Sundays  and  all  intermediate  adjonmments. 

Tlie  word  ''sessions"  in  section  1852,  Revised  Statutes,  as  amended  by 
the  act  of  December  23,  1880,  chapter  7,  iuclades  the  whole  period 
between  the  time  fixed  by  law  for  the  meeting  of  the  legislative  as- 
semblies  and  their  Bine  die  adjournment,  Sundays  and  intermediate 
adjournments  not  excepted. 
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Department  op  Justice, 

March  16, 1889. 

Sib  :  By  yonr  letter  of  the  15th  of  March,  1889,  yoa  ask 
<^  whether  the  legislatare  of  A.rizona  cau  continue  in  session 
after  March  21, 1889,  long  enough  to  make  up  for  Sundays 
and  the  time  used  in  a^ournments,  or  whether  it  must  ad- 
journ sine  die  sixty  days  from  the  date  it  was  supposed  to  be 
organized." 

Section  1852  of  the  Bevised  Statutes,  as  amended  by  the 
act  of  the  23d  of  December,  1880  (1  Sup.  Eev.  Stat.,  586), 
provides : 

^'  The  sessions  of  the  legislative  assemblies  of  the  several 
Territories  of  the  United  States  shall  be  limited  to  sixty  days' 
duration." 

The  word  <<  sessions  "  in  this  section  is  used  in  the  plural 
to  correspond  with  the  word  ^^  assemblies,"  so  that  the  session 
of  each  of  the  assemblies  of  the  several  Territories  shall  be 
limited  to  sixty  days.  It  is  used  by  Congress  concerning 
legislative  bodies,  and  must  be  interpreted  accordingly.  The 
definition  of  the  word  by  Worcester,  as  applicable  to  such 
bodies,  is — 

<^The  time  between  the  first  meeting  of  an  assembly,  and 
its  prorogation  or  final  adjournment ;  as, '  a  session  of  Gon- 
gress.'"  In  2  Bouvier's  Law  Dictionary,  632,  it  is  defined  to 
be ''the  time  during  which  a  legislative  body,  a  court, or 
other  assembly  sits  for  the  transaction  of  business;  as,  a  ses- 
sion of  Congress  which  commences  on  the  day  appointed  by 
the  Constitution  and  ends  when  Congress  finally  adjourns 
before  the  commencement  of  the  next  session." 

The  session  of  a  legislative  body  continaes,  notwithstand- 
ing an  adjournment,  until  the  final  sine  die  adjournment,  or 
the  expiration  of  the  legislative  term. 

"  Where  the  two  houses  adjourn  for  more  than  three  days, 
and  not  to  or  beyond  the  period  fixed  by  the  Constitution 
or  law  for  the  next  regular  session,  the  session  is  not  there- 
by terminated,  but  continnes  until  adjournment  without  da}', 
or  until  the  next  regular  session."  (Barclay's  Digest  of  1871, 
p.  7. 

From  the  origin  of  the  Government  all  the  laws  passed  be- 
tween the  legal  organization  and  the  meeting  of  Congress 
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and  a  sine  die  ailjoarnment  have  been  treated  as  passed  at 
the  same  session.  The  word  <^  session  "  in  the  section  quoted, 
therefore,  includes  the  whole  period  between  the  time  fixed  by 
law  for  the  meeting  of  the  legislative  assemblies  of  the  sev- 
eral Territories  and  their  sine  die  adjournment,  including  in 
the  computation  of  time  all  intermediate  ac^ournments. 

In  the  computation  of  time  Sundays  are  to  be  counted,  as  a 
general  rule,  to  which  the  matter  submitted  is  not  an  excep- 
tion. Where  Sundays  are  not  to  be  counted,  it  arises  from 
the  special  circumstances  of  the  case,  or  is  provided  for  by  an 
*3xpress  exception  such  as  is  found  in  the  second  clause  of  the 
seventh  section  of  the  first  article  of  the  Constitution,  which 
provides : 

<<  If  any  bill  shall  not  be  returned  by  the  President  within 
ten  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
sented to  him,  the  same  shall  be  a  law." 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretabt  of  the  Interior. 


VACANCY  IN  OFFICE. 

A  vacaDoy  in  an  office  which  happens  during  a  session  of  the  Senate,  hnt 
remains  unfilled  until  a  recess  of  the  Senate  occurs,  may  be  filled  by 
the  President  during  such  recess  by  a  temporary  appointment. 

The  rule  is  the  same  in  the  case  of  a  new  office,  which  is  not  filled  during 
the  session  in  which  it  was  created.  The  Prenident  may  fill  the  original 
vacancy  existing  therein  by  a  temporary  appointment  made  during  the 
recess  of  the  Senate. 

Department  op  Justice, 

March  20, 1889. 
Sir  :  You  ask  me  whether,  when  a  vacancy  in  an  office  oc- 
curs during  a  session  of  the  Senate,  which  is  not  filled  until 
a  recess  of  the  Senate,  you  have  power  to  fill  it,  during  the 
recess,  by  a  temporary  appointment  and  commission. 
The  Constitutional  provision  on  the  subject  is : 
<<The  President  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  Senate,  by  granting 
commissions  which  shall  expire  at  the  end  of  their  next  ses- 
sion." 
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This  clause  of  the  GoDStitation  haa  been  repeatedly  con- 
strned  by  my  predecessors^  with  nniform  results. 

On  the  22d  of  October,  1823,  a  question  was  submitted  to 
Attorney-General  Wirt,  which  is  thus  stated  by  him  (1  Opin., 
631): 

<'  It  is  the  case,  then,  of  a  vacancy  which  arose  during  the 
session  of  the  Senate,  but  which  from  the  circumstance  that 
has  been  mentioned,  continues  to  exist  in  the  recess.  The 
question  on  which  you  ask  my  opinion  is,  ^  whether  under 
the  Constitution  you  can  fill  the  vacancy  by  a  commission  to 
expire  at  the  end  of  the  next  session.'" 

He  interpreted  the  language  ^'  may  happen  during  the  re- 
cess" to  be  equivalent  to  ^<  may  happen  to  exist  during  the 
recess,"  and  concludes : 

<*Now,  if  we  interpret  the  word  ^ happen^  as  being  merely 
equivalent  to  <  happen  to  exist '(as  I  think  we  may  legiti- 
mately do),  then  all  vacancies  which,  from  any  casualty,  hap- 
pen to  exist  at  a  time  when  the  Senate  cannot  be  consulted  as 
to  filling  them,  may  be  temporarily  filled  by  the  President; 
and  the  whole  purpose  of  the  Constitution  is  completely  ac- 
complished." 

On  the  19th  of  July,  1832  (2  Opin.,  625),  Attorney-General 
Taney  concurred  in  the  views  above  cited,  and  concluded  as 
thus  stated  in  the  syllabus : 

<<The  President  has  power,  during  recesses  of  the  Senate, 
to  fill  all  vacancies  that  may  happen  to  exist  in  the  subordi- 
nate offices  of  the  Government,  and  is  not  limited  in  its 
exercise  to  those  which  occur  during  recesses." 

It  was  the  intention  of  the  Constitution  that  the  offices 
created  by  law,  and  which  are  necessary  to  the  current 
operations  of  the  Government,  should  always  be  full;  and 
that,  when  vacancies  happen,  they  shall  not  be  protracted 
beyond  the  time  necessary  for  the  President  to  fill  them.  I 
also  refer  to  Opinions  of  Attorney-General  Legare,  October 
27,  1811  (3  Opin.,  673);  Mason,  August  13,  1846  ^4  Opin., 
522) ;  Bates,  October  18,  1862  (10  Opin.,  357) ;  Stanberry, 
August  30,  1866  (120pin.,  32). 

The  question  is  exhaustively  discussed  in  the  opinions 
cited,  and  without  reiterating  tiie  reasons  assigned,  I  concur 
in  the  conclusion  reached,  and  answer  your  inquiry  in  the 
affirmative. 
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You  also  fiaggest  the  question  whether,  when  a  new  office 
had  been  created  by  act  of  Ck>ngre88,  and  existed  during  the 
session  of  the  Senate,  which  had  not  been  filled  before  the 
close  of  the  session,  you  have  power  during  a  recess  to  fill 
such  office. 

The  word  "  vacancy  "  in  the  Constitution  refers  to  offices, 
and  signifies  the  condition  where  an  office  exists,  of  which 
there  is  no  incumbent.  It  is  used  without  limitation  as  to 
how  the  vacancy  comes  to  exist.  The  vacancy  may  have 
occurred  by  death,  resignation,  removal,  or  any  other  cause, 
but,  regardless  of  the  cause  or  manner  of  the  existence  of  the 
vacancy,  the  power  is  the  &ame.  In  the  case  submitted  the 
law  has  created  the  office.  The  office,  therefore,  exists. 
There  is  no  incumbent.  There  is,  therefore,  a  vacancy,  and 
the  case  comes  under  the  general  power  to  fill  vacancies. 
This  conclusion  is  fully  sustained  by  the  opinion  of  Attorney- 
General  Stanberry  (12  Opin.,  38j  as  follows: 

^'The  true  theory  of  the  Constitution  in  this  particular 
seems  to  me  to  be  this :  that  as  to  the  executive  power,  it  is 
always  to  be  in  action,  or  in  the  capacity  for  action ;  and  that 
to  meet  this  necessity,  there  i^  a  provision  against  a  vacancy 
in  the  chief  executive  office,  and  against  vacancies  in  all  the 
subordinate  offices,  and  that  at  all  times  there  is  a  power  to 
fill  such  vacancies.  It  is  the  President  whose  duty  it  is  to 
see  that  the  vacancy  is  filled.  If  the  Senate  is  in  session  they 
must  assent  to  his  nomination.  If  the  Senate  is  not  in  ses- 
sion the  President  fills  the  vacancy  alone.  All  that  is  to  be 
looked  to  is  that  there  is  a  vacancy,  no  matter  when  it  first 
occurred,  and  there  must  be  a  power  to  fill  it.  If  it  should 
have  been  filled  whilst  the  Senate  was  in  session,  but  was  not 
then  filled,  that  omission  is  no  excuse  for  longer  delay,  for  the 
public  exigency  which  requires  the  office  may  be  as  cogent, 
and  more  cogent,  during  the  recess  than  during  the  session. 
I  rej^eat  itj  wherever  there  is  a  vacancy  there  is  a  power  to  fill 
it.  This  power  is  in- the  President,  with  the  assent  of  the 
Senate  whilst  that  body  is  in  session,  and  in  the  President 
alone  when  the  Senate  is  not  in  session.  There  is  no  reason 
upon  which  the  power  to  fill  a  vacancy  can  be  limited  by  the 
state  of  things  when  it  first  occurred.  On  the  contrary,  the 
only  inquiry  is  as  to  thes  tate  of  things  when  it  was  filled." 

In  reaching  the  above  conclusions,  I  have  not  been  forget- 
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fal  that  the  word  *<happeu  ^  in  the  Gonstitation  suggests  cas- 
ualty or  absence  of  premeditatiou ;  but  it  is  incompatible 
with  the  character  of  the  high  office  with  which  the  votes 
of  an  intelligent  people  have  entrusted  the  President,  to  pre- 
sume that  a  power  so  necessary  to  the  public  welfare  will  be 
used  needlessly,  when  time  and  opportunity  are  aflforded  for 
intelligent  and  judicious  action  during  the  session  of  the 
Senate. 

Very  respectfully, 

W.  H.   a.  MILLER. 
The  President. 


ACCOUNTS  FOR  ARMF  TRANSPORTATION. 

The  payment  of  aocoimts  of  land-graDt  railroads  (i.  e.,  each  as  have  not 
reoeivedaid  in  Oovernment  bonds)  for  Army  transportation,  under  the 
appropriation  act  of  September  22, 1868,  cbapter  1027^  is  not  controlled 
by  the  proviso  in  the  acts  of  June  30,  1382,  chapter  254,  and  August  5, 
1882,  chapter  390,  but  is  g^overned  by  the  provisions  of  the  act  of  1888 
alone ;  and  under  these  provisiouH  Huch  accounts  can  be  lawfully  paid 
by  a  quartermaster  without  previous  action  thereon  by  the  accounting 
officers  of  the  Treasury. 

Department  op  Justice, 

March  27, 1889. 

Sir  :  By  a  letter  dated  the  26th  ultimo  the  Secretary  of 
War  presented  for  the  consideration  of  the  Attorney-General 
the  question  whether  accounts  for  Army  transportation  over 
certain  laud  grant  railroads  (viz,  such  as  have  not  received 
aid  in  Government  bonds)  can  be  lawfully  paid  by  a  quarter- 
master before  adjustment  thereof  by  the  accounting  officers 
of  the  Treasury. 

This  question  is  understood  to  refer  to  the  payment  of  such 
accounts  from  the  appropriation  for  the  Army  made  by  the 
act  of  September  22, 1888,  chapter  1027,  under  the  following 
provision  therein :  "  For  the  payment  of  A  rmy  transportation 
lawfully  due  such  laud-grant  railroads  as  have  not  received 
aid  in  Government  bonds  (to  be  adjusted  in  accordance  with 
fhe  decisions  of  the  Supreme  Court  in  cases  decided  under 
such  land-grant  acts) ;  but  iu  no  case  shall  more  than  fifty 
per  centum  of  the  full  amount  of  the  service  be  paid:  Pro- 
vided, That  such  compensation  shall  be  computed  upon  the 


TO   THE   SECRETARY   OF   WAR  265 


AeeoiiBts  for  Army  TransportAtion. 


basis  of  the  tariff  or  lower  special  rates  for  like  transportation 
performed  for  the  pablic  at  large,  and  shall  be  accepted  as  in 
full  of  all  demands  for  such  service." 

In  the  provisions  for  the  payment  of  such  transportation 
contained  in  previous  appropriation  acts  (see  act  of  March  3, 
1879,  20  Stat.,  390;  act  of  February  24, 1881,  21  Stat.,  348; 
acts  of  June  30, 1882,  August  5,  1882,  and  March  3, 1883,  22 
Stat.,  120,  261,  458;  acts  of  July  5, 1884,  and  March  3, 1885, 
23  Stat,  111,  360;  acts  of  June  30,  1886,  and  February  9, 
1887,  24  Stat.,  97,  399),  accounts  therefor  are  required  "  to 
be  adjusted  by  the  accounting  officers  in  accordance  with  the 
decisions  of  the  Supreme  Court,"  etc.;  and  the  practice  there- 
under has  been  to  refer  these  accounts  to  the  accounting 
officers  of  the  Treasury  for  adjustment  preliminary  to  pay- 
ment— the  payment  thereof  being  ultimately  made,  not 
through  the  agency  of  a  disbursing  officer  of  the  quartermas- 
ter's department,  as  in  ordinary  cases,  but  directly  from  the 
Treasury  by  means  of  warrants  issued  upon  requisitions  of 
the  Secretary  of  War  for  the  balances  certified  by  the  account- 
ing officers  to  be  due. 

But  the  provision  in  the  act  of  1888,  quoted  above,  differs 
from  those  provisions  in  this,  that  it  omits  the  words  <*  by  the 
accounting  officers"  in  the  clause  relating  to  the  adjustment 
of  such  accounts,  which  omission  is  regarded  by  the  Quar- 
termaster-General (at  whose  suggestion  the  above  question 
was  proposed)  as  indicating  an  intention  on  the  part  of  Con- 
gress to  permit  accounts  to  be  paid  under  that  provision  by 
disbursing  officers  of  the  quartermaster's  department  as 
other  accounts  of  that  department  are  ordinarily  paid. 

Formerly  accounts  of  land-grant  railroads  were  paid  by 
these  officers  at  the  rates  charged  the  public  for  similar  serv- 
ices, subject  to  a  deduction  of  33^  per  centum,  agreeably 
to  a  regulation  of  the  War  Department.  But  by  the  Army  ap- 
propriation  act  of  March  3, 1875  (18  Stat.,  453-454),  it  was 
declared  that  no  money  should  thereafter  be  paid  for  the 
transportation  ofproperty  or  troops  of  the  United  States  over 
any  railroad  which  in  whole  or  in  part  was  constructed  by 
the  aid  of  a  grant  of  public  land  on  the  condition  that  such 
railroad  should  be  a  public  highway  for  the  use  of  the  Oov- 
ernment,  free  from  toll  or  other  charge;  but  that  nothing 
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therein  contained  slioald  be  construed  as  preventing  any  snch 
railroad  from  bringing  a  suit  in  the  Court  of  Oiaims  for  the 
charges  for  such  transportation  and  recovering  for  the  same, 
if  found  entitled  thereto  by  virtue  of  the  laws  in  force  prior 
to  the  passage  of  that  act,  and  to  either  party  to  the  suit  a 
right  of  appeal  to  the  Supreme  Court  was  given. 

Subsequently  suits  were  brought  in  the  Court  of  Claims  by 
certain  railroad  companies  owning  land-grant  roads  to  recover 
compensation  from  the  Oovernment  for  transportation  per- 
formed for  it  over  such  roads.  These  suits  were  carried  to 
the  Supremv3  Court  on  appeal,  and  it  was  there  held  that  the 
railroad  companies  were  entitled  to  compensation  ^^  for  all 
transportation  performed  by  them  respectively  of  troops  and 
property  of  the  Government  (excepting  the  mails)  subject  to 
a  fair  drductiou  for  the  use  of  their  respective  railroads.'' 
(See93U.S.  Eep.,  442.) 

Afterwards  Congress,  by  the  act  of  March  3, 1879,  cited 
above,  made  an  appropriation  for  the  payment  of  arrears  of 
Army  transportation  due  land -grant  railroads,  to  be  adjusted 
by  the  proper  accounting  officers  in  accordance  with  the  de- 
cision of  the  Supreme  Court,  but  in  no  event  was  more  than 
50  per  cent,  of  the  full  amount  allowed  by.the  Quartermaster- 
General  to  be  paid  until  a  decision  of  the  Court  of  Claims  was 
had  in  each  case. 

This  provision  plainly  contemplated  that,  before  making 
any  payment  on  a  land-grant  railroad  account  for  arrears  for 
Army  transportation,  the  account  should  be  adjusted  by  the 
accounting' officers  of  the  Treasury,  and  the  practice  there* 
under  accorded  with  this  view.  In  thus  providing  that  such 
account  should  be  adjusted  by  those  officers  prior  to  its  pay- 
ment, instead  of  letting  it  take  the  usual  course,  i.  e.,  of  being 
settled  and  paid  by  a  quartermaster  without  previous  action 
thereon  by  them.  Congress  doubtless  regarded  it  more  in 
the  light  of  a  claim  than  an  ordinary  transportation  account — 
as  a  claim  which  required,  for  the  proper  adjustment  thereof, 
not  only  a  computation  of  the  value  of  the  services  according 
to  the  tariff  rates  applicable  thereto,  but  a  determination  of 
what  is  a  fair  deduction  for  the  use  of  the  road  (to  which  the 
Government  was  entitled  free  of  cost),  and  deemed  it  ex))e- 
dient  to  commit  such  determination  to  the  accounting  officers. 
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The  other  acts  hereinbefore  cited,  which  were  sabsequently 
passed,  down  to  and  including  the  act  of  Febraary  9, 1887, 
made  similar  provisions  for  the  adjustment  and  payment  of 
accounts  of  land-grant  railroads  for  army  transportation. 
Two  of  these  acts,  viz,  acts  of  June  30, 1882,  and  August  5, 
1882,  contain  the  following  proviso :  ^^  That  any  such  land- 
grant  roads  as  shall  file  with  the  Secretary  of  the  Treasury 
their  written  acceptance  of  thid  provision  shall  hereafter  be 
paid  for  like  services  as  herein  provided,'"  etc.  By  this  proviso 
the  mode  prescribed  in  the  two  acts  referred  to  for  the  pay- 
ment of  such  accounts  (which  necessitated  the  adjustment  of 
the  accounts  by  the  accounting  ofiScers  previous  to  payment) 
was  extended  to  future  claims  for  like  services  where  the  re- 
quired written  acceptance  on  the  part  of  the  roads  is  filed 
with  the  Secretary  of  the  Treasury. 

Becurring  to  the  provision  in  the  act  of  September  22, 
1888,  the  inquiry  now  arises,  whether  the  mode  prescribed  as 
above  must  be  followed  in  the  adjustment  and  payment  of 
accounts  of  land-grant  roads  thereunder,  as  a  legal  require- 
ment. From  an  examination  of  that  provision  in  connection 
with  the  proviso  last  above  mentioned  I  think  this  inquiry 
should  be  answered  in  the  negative,  and  for  the  following 
reasons : 

Consistently  with  the  terms  of  the  provision,  an  adjust- 
ment and  payment  of  such  accounts  by  the  disbursing  offi- 
cers of  the  Quartermaster's  Department,  as  other  transporta- 
tion accounts  of  that  Department  are  usually  paid,  would 
seem  to  be  admissible,  subject  to  the  restrictions  contained 
in  the  provision  itself,  namely,  that  the  compensation  is  com- 
puted upon  the  basis  of  the  tariff  or  lower  special  rates  for 
like  transportation  performed  for  the  public  at  large,  that 
not  more  than  50  per  centum  of  the  amount  so  ascertained 
is  paid,  and  that  this  is  accepted  as  in  full  of  all  demands  for 
the  services. 

The  accounts  are  to  be  adjusted  in  accordance  with  the  de- 
cisions of  the  Supreme  Gourt.  But  this  is  not  by  the  provis- 
ion required  to  be  done,  as  theretofore,  by  the  accounting  offi- 
cers. '^  The  fair  deduction  for  the  use  "  of  the  roads,  called 
for  by  the  decision  of  that  court  already  adverted  to,  hav- 
ing become  in  practice,  as  I  am  informed,  uniformly  fixed  at 
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a  dedaction  of  50  per  oentum  from  the  value  of  the  services 
performed,  when  compated  at  the  rates  paid  by  the  public 
at  large  for  like  services,  the  circumstance  which  formerly 
made  it  expedient  to  have  the  accounts  adjusted  by  the  ac- 
counting officers  of  the  Treasury  previous  to  payment,  viz 
the  determination  in  each  case  of  what  is  a  *^fair  deduction 
for  the  use"  of  the  road,  no  longer  exists,  and  it  was  proba- 
bly in  consideration  of  this  that  tbe  words  "  by  the  account- 
ing officers''  were,  in  this  provision,  omitted  in  the  clause  re- 
lating to  the  adjustment  of  the  accounts. 

Furthermore,  the  compensation  for  Army  transportation, 
computed  upon  ther basis  of  the  rates  described  in  the  pro- 
vision in  the  act  of  1888,  may  be  paid  thereunder  to  the  ex- 
.tent  of  50  per  centum  of  the  amount  thus  ascertained,  if  this 
is  accepted  as  in  full  of  all  demands  for  such  service,  although 
no  written  acceptance  of  the  provision  in  the  acts  of  June 
30,  and  August  5, 1882,  as  required  by  the  proviso  in  those 
acts,  quoted  above,  may  have  been  filed  with  the  Secretary  of 
the  Treasury.  To  bring  an  account  within  the  operation  of 
thBit  proviso  as  to  payment  the  filing  of  such  written  accept- 
ance with  the  Secretary  is  essential ;  whereas,  under  the  pro- 
vision in  the  act  of  1888,  an  acceptance  "  in  full  for  all  de- 
mands," etc.,  would  be  sufficient  to  authorize  a  payment  if 
expressed  in  a  receipt  given  therefor  to  a  disbursing  officer 
of  the  Army. 

Upon  the  whole,  I  reach  the  conclusion  that  the  payment 
of  accounts  of  land-grant  roads  for  Army  transportation, 
under  the  act  of  September  22, 1888,  is  not  controlled  by  the 
proviso  referred  to,  but  is  governed  by  the  provisions  of  that 
act  alone,  and  1  am  of  the  opinion  that,  under  its  provisions, 
such  accounts  can  be  lawfully  paid  by  a  quartermaster  with- 
out previous  action  thereon  by  the  accounting  officers  of  the 
Treasury. 

I  am,  sir,  very  respectfully, 

W.  H.  H.  MILLER. 

The  Seobetaby  of  Wae. 
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SITE  FOR  PUBLIC  BUILDING  AT  BUFFALO,  N.  Y. 

Upon  the  facts  submitted,  which  are  stated  in  the  opinion :  AdviBed^  that 
the  proposal  made  by  Messrs.  Mooney  &  Fergason,  dated  Febraarj  17, 
1889,  to  sell  to  the  United  States  a  site  for  a  public  building,  at  Buffalo, 
N.Y.,  and  the  response  of  the  Secretary  of  the  Treasury  thereto,  dated 
March  1,  1689,  do  not  constitute  a  contract  obligatory  upon  the  United 
States. 

The  Secretary  can  not  by  contract  bind  the  Gk>Yernment  to  exercise  its 
power  of  eminent  domain,  to  enable  persons  to  sell  to  the  Government 
laud  which  they  do  not  own. 

DEPARTMENT  OF  JUSTICE, 

March  27, 1889. 

Sir  :  Tou  orally  reqaested  my  opinion  as  to  whether  a  pro- 
posal made  by  Messrs.  Mooney  &  Ferguson,  dated  the  17th 
day  of  February,  1889,  to  sell  to  the  United  States  a  site  for 
a  pablic  building  at  Buffalo,  K  Y.,  and  the  reply  of  the  Sec- 
retary of  the  Treasury  thereto,  constitute  a  contract  obli- 
gatory on  the  United  States. 

The  first  section  of  the  act  of  the  5th  of  April,  1888  (Stat, 
of  1887  and  1888,  p.  81),  authorizes  the  Secretary  of  the 
Treasury  '*  to  purchase  or  acquire  by  condemnation  a  site  in 
the  city  of  Buffalo  "  for  a  public  building,  with  a  proviso  that 
the  sum  to  be  paid  therefor  shall  not  exceed  ^^  two  hundred 
and  fifty  thousand  dollars.^ 

The  second  section  provides  '^  that  no  part  of  this  sum  shall 
be  expended  until  a  valid  title  to  said  site  shall  be  vested  in 
the  United  States,  and  the  State  of  New  York  shall  have 
ceded  to  the  United  States  exclusive  jurisdiction  over  the 
same." 

Messrs.  Mooney  &  Ferguson  proposed  to  the  Secretary  of 
the  Treasury  as  follows  : 

*'  We  do  hereby  make  formal  proposal  to  sell  to  the  United 
States  for  the  sum  of  $250,000  the  following  property,  to  wit:" 

(Here  follows  a  description  of  the  property.)  It  then  pro- 
ceeds: 

^'  It  is  expressly  understood  and  agreed,  in  case  of  accept- 
ance of  the  proposal,  that  in  the  event  a  good  and  valid  title 
to  the  above  land,  or  any  part  thereof,  can  not  be  secured 
by  grant,  then  the  United  States  shall  institute  proceedings 
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in  condemnation  against  sach  part  thereof,  in  order  that  a 
valid  title  may  be  secured,  binding  ourselves  to  pay  all  ex- 
penses incurred  iu  the  procurement  of  the  same,  and  that  the 
land  embraced  in  the  above  proposal  shall  not  cost  the  Gov- 
ernment more  than  $250,000.    •    •    • 

"  P.  S.— See  inclosed  map." 

The  proposal,  with  the  accompanying  map  and  papers, 
shows  that  Mooney  &  Ferguson  did  not  dwn  any  of  the  land 
included  in  the  proposal,  and  the  title  appears  therefrom  to 
be  in  eight  different  ownerships,  one  of  which  is  the  city  of 
Buffalo.  It  does  not  appear  they  had  any  contract  with  the 
owners  to  purchase,  nor  any  power  from  them  to  sell. 

On  the  1st  of  March,  1889,  the  Secretary  of  the  Treasury 
acknowledged  receipt  of  the  proposal,  and  replied : 

''  I  have  to  advise  you  that  the  Department  has  deter- 
mined to  purchase  the  premises  embraced  in  your  proposal, 
upon  condition  that  you  will  give  a  good  and  valid  title  to 
the  same  within  a  reasonable  time,  in  accordance  with  the 
terms  of  your  proposal. 

"  The  honorable  Attorney-General  has  this  day  been  re- 
quested to  instruct  the  United  States  attorney  for  the  north- 
ern district  of  New  York  to  procure  the  necessary  evidence 
of  title  and  deeds  of  conveyaupe  to  the  United  States,  and  to 
institute  proceedings  in  condemnation  iu  the  event  that  a 
valid  title  can  not  be  secured,  and  upou  receipt  of  these 
papers  at  this  Department,  approved  by  the  Attorney-Gen- 
eral, as  required  by  law,  the  payment  of  the  purchase  money 
will  be  promptly  made." 

The  elements  of  the  proposal  of  Mooney  &  Furguson,  con- 
sidered in  detail,  are : 

(1)  That  they  will  sell  to  the  United  States  lands  of  others, 
which  they  do  not  own,  and  over  which  they  have  no  power 

(2)  That  in  order  to  enable  them  to  procure  title  in  case 
they  can  not  obtain  it  by  grant  from  the  owners,  the  United 
States  will  acquire  it  by  proceedings  for  condemnation. 

(3)  That  if,  after  the  title  shall  have  been  acquired,  the 
whole  expenses  of  the  proceedings,  and  the  consideration 
paid  shall  be  less  than  $250,000,  the  balance  of  that  amount 
shall  be  paid  to  them.  If  they  exceed  that  amount,  Mooney 
&  Furguson  will  make  up  the  difference. 
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If  this  proposal  accepted  be  considered  as  a  contract  of 
indemnity,  it  was  not  within  the  power  of  the  Secretary  of 
the  Treasury  as  agent  of  the  United  States  to  make  it,  for 
he  is  only  authorized  to  purchase  land  or  acquire  land  by 
condemnation.  Neither  has  he  power  to  use  proceedings  to 
condemn  for  the  benefit  of  any  private  parties.  He  could 
only  condemn  lands  for  public  use.  He  could  not  by  con- 
tract obligate  the  Government  to  exercise  the  power  of  emi- 
nent domain  to  enable  a  person  to  sell  to  the  Government 
lands  which  he  did  not  own,  but  which  belonged  to  others. 
Neither  could  Mooney  &  Ferguson  lawfully  contract  to  sell 
specific  lands  belonging  to  other  people,  by  a  contract  call- 
ing for  immediate  conveyance  and  delivery  of  possession, 
without  power  from  or  consultation  with  the  owners.  Such 
a  transaction  would  be  a  wrong  to  the  owners  of  the  prop- 
erty and  could  not  be  sustained  in  law.  One  person  can 
not  rightfully  sell  another's  house  over  his  head  without  his 
authority. 

This  transaction  in  another  aspect  is  also  objectionable. 
The  act  of  the  5th  of  April,  1888,  above  cited,  forbids  the 
payment  of  any  part  of  the  contract  price  until  exclusive 
jurisdiction  over  the  site  shall  have  been  ceded  to  the  United 
States.  This  can  be  done  only  by  the  legislative  power  of 
the  State  of  New  York.  No  provision  is  made  in  either  the 
proposal  or  the  acceptance  to  provide  for  a  compliance  with 
this  condition,  nor  for  any  delay  of  payment  of  the  money 
until  it  shall  have  been  done.  The  acceptance  states  that 
^^upon  receipt  of  these  papers  (the  title  papers)  at  this  De- 
partment, approved  by  the  Attorney -General,  as  required  by 
law,  the  payment  of  the  purchase  money  will  be  promptly 
made." 

Upon  all  the  facts  shown  by  the  papers  submitted,  I  am  of 
opinion  that  the  proposal  and  acceptance  do  not  constitute 
a  contract  obligatory  upon  the  United  States,  and  this  being 
80,  there  is,  of  course,  no  liability  on  the  part  of  any  one  for  a 
failure  to  consummate  the  same. 
Very  respectfully, 

W.  fl.  H.  MILLER. 

The  Secretary  op  the  Treasury. 
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ClaBsification  under  the  act  of  March  3,  1883,  chap.  121,  of  Chinese 
shoes  composed  of  felt,  leather,  and  cotton,  and  also  Chinese  shoes  in 
which  silk  is  the  component  material  of  chief  valne,  considered. 

Department  of  Justice, 

April  3, 1889. 

Sm:  By  your  letter  of  the  30th  of  March,  1889,  you  in- 
quire, referring  to  the  case  of  Swayne  v.  Hager^  **  Whether 
the  decision  of  the  court  should  be  acquiesced  in,  in  so  far 
as  it  holds  that  such  merchandise  is  liable  to  duty  at  the 
rates  to  which  the  component  materials  thereof  of  chief  value 
are  liable,  instead  of  as  manufactures  of  hair." 

Imports  in  the  tariff  acts  may  be  <'  non-enumerated,"  <^  gen- 
erally enumerated,"  or  '< specially  enumerated;"  each  phrase 
marks  a  different  degree  of  precision  in  the  description  of 
the  imports. 

Wlien  described  as  a  species,  they  are  "  specially  enumer- 
ated," and  such  enumeration  when  made  determines  the 
classification. 

When  described  as  a  genus,  or  in  general  terms,  they  are 
merely  enumerated,  and,  in  the  absence  of  a  specific  enumera- 
tion, such  general  enumeration  determines  the  classification 
One  such  general  enumeration  may  also  be  more  specific  than 
another. 

When  not  described  either  "specifically"  or  "generally," 
they  are  "  non-enumerated." 

Only  "non-enumerated"  imports  are  subject  to  classifi- 
cation under  seiction  2499,  Revised  Statutes.  Part  of  the 
Chinese  shoes  involved  in  the  case  of  Sicayne  v.  Hager  were 
composed  of  felt,  leather,  and  cotton.  Sucli  felt  is  manu- 
factured partly  of  the  hair  of  the  goat  or  other  animals.  The 
plaintiff  claimed  the  article  was  "non-enumerated,"  and  that 
as  such  it  should  have  been  classified  under  the  seventh 
clause  of  the  cotton  schedule,  which  provides  for  "all  manu- 
factures of  cotton  not  specially  enumerated  or  provided  for 
in  this  act,"  by  virtue  of  the  provisions  of  section  2499. 
That  clause  applies  only  to  articles  composed  exclusively 
of  cotton,  and  hence  of  itself,  independently  of  section  2499, 
docs  not  sustain  tlie  classificrttion  claimed  by  the  plaintiff. 
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Section  2499  does  not  apply  to  the  import  in  this  case,  for  it 
is  enumerated  in  the  twelfth  clause  of  schedule  K,  which  pro- 
vides generally  lor  "  all  goods  •  •  •  and  all  manufact- 
ures of  every  description,  composed  wholly  or  in  part  of 
worsted,  the  hair  of  the  alpaca,  goat,  or  other  animals 
•    *    •    not  specially  enumerated  or  provided  for." 

This  is  a  general  enumeration,  and  if  the  shoes  which  are 
composed  partly  of  cotton  are  also  composed  partly  of  hair, 
in  such  an  amount  as  to  be  a  substantial  clement  in  the  value 
of  the  import,  they  should  be  so  classified,  and,  in  that  event, 
the  result  reached  in  the  case  I  believe  to  bo  erroneous. 

The  conclusion  of  the  court  that  the  import  should  not  be 
classified  under  the  clause  relating  to  ready-made  clothing 
and  wearing  apparel,  I  concur  in ;  but  in  a  suit  against  a 
collector,  if  a  plaintiff  has  made  his  claim,  under  a  clause 
that  is  inapplicable  to  the  case,  an  erroneous  classification  by 
the  collector,  under  a  clause  equally  inapplicable,  can  not  be 
taken  advantage  of. 

Ap  to  the  shoes  in  which  silk  was  the  component  material 
of  chief  value,  the  fourth  clause  of  schedule  L,  which  is,  '^AU 
goods,  wares,  and  merchandise,  not  specially  enumerated  or 
provided  for  in  this  act,  made  of  silk,  or  of  which  silk  is  the 
component  material  of  chief  value,  fifty  per  centum  ad  va- 
lorem," is  a  more  specific  and  general  enumeration  than  the 
twelfth  clause  of  schedule  K,  in  that  the  proportionate  amount 
in  value  of  the  material  of  which  a  composite  article  is  made 
up  constitutes  an  element  to  be  considered  in  the  classific«i- 
tion,  which  is  not  found  in  the  clause  of  schedule  K  above 
quoted.  As  to  such  shoes,  I  am  of  opinion  that  the  classifica- 
tion claimed  by  the  plaintiff  is  right. 
Very  respectfully, 

W.  H.  H.  MILLEE. 

The  Secretary  of  the  Treasury. 


CAVEATS  FOR  PATENTS  FOR  INVENTIONS. 

By  section  4902,  Revised  Statutes,  the  privilege  of  filing  caveats  in  the 
Patent  Office  preliminary  to  applications  for  patents  is  limited  to  citi- 
zens of  the  United  States,  and  aliens  who  have  resided  therein  one' 
year  and  declared  their  intention  to  hecome  citizens. 
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The  second  article  6f  the  convention  entered  into  between  the  United 
States  and  certain  other  nations,  proclaimed  by  the  President  on  June 
7,  1887,  is  not  self- executing;  and  Congress  having  passed  no  law  for 
its  execution,  it  can  not  be  deemed  to  extend  the  privilege  granted  by 
said  section  4902  to  all  subjects  and  citizens  of  the  nations  parties  to 
said  convention. 

Department  op  Justice, 

April  5, 1889. 

Sir:  Your  predecessor  by  his  letter  of  the  15th  of  Jana- 
ary,  1889,  reqaested  the  opiniou  of  the  Attorney-General  on 
the  following  state  of  facts: 

Section  4902  of  the  Revised  Statutes  grants  the  right  to 
file  caveats  preliminary  to  applications  for  patents  for  inven- 
tions and  establishes  the  legal  effect  that  shall  be  given  to 
them.    It  also  provides:  y 

^'  Any  citizen  of  the  United  States  who  makes  any  new  in- 
vention or  discovery,  and  desires  farther  time  to  mature  the 
same,  may    •    •    •    file  in  the  Patent  Office  a  caveaf 

It  further  provides : 

*^  An  alien  shall  have  the  privilege  herein  granted  if  he 
has  resided  in  the  United  States  one  year  next  preceding  the 
filing  of  his  caveat,  and  has  made  oath  of  his  intention  to 
become  a  citizen.'' 

By  the  first  of  these  clauses  the  grant  of  the  right  is  lim- 
ited to  citizens.  By  the  second  it  is  enlarged  to  include  one 
class  of  aliens.  The  grant  as  a  whole  entitles  only  citizens 
and  aliens  who  have  been  residents  one  year  and  have  legally 
declared  their  intention  to  become  citizens  to  file  caveats. 

It  is  claimed  by  Ferdinand  Bourquiu,  a  Swiss  citizen,  that 
the  second  article  of  a  convention  entered  into  between  the 
United  States  and  certain  other  nations,  of  which  the  Swiss 
Confederation  was  one,  proclaimed  on  the  7th  day  of  June, 
1887  (U.  S.  Statutes  of  1887  and  1888,  treaties,  37),  extends 
the  grant  of  section  4902,  Revised  Statutes,  to  all  subjects 
and  citizens  of  the  parties  to  the  convention.  That  article 
provides : 

<<  The  subjects  or  citizens  of  each  of  the  contracting  States 
shall  enjoy,  in  all  the  other  States  of  the  Union,  so  far  as  con- 
cerns patents  for  inventions,  trade  or  commercial  marks,  and 
the  commercial  name,  the  advantages  that  therespective  laws 
thereof  at  present  accord,  or  shall  afterwards  accord,  to  sub- 
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jects  or  citizens.  In  consequence  they  shall  have  the  same 
protection  as  these  latter,  and  the  same  legal  recourse  against 
all  infringements  of  their  rights,  under  reserve  of  complying 
with  the  formalities  and  conditions  imposed  upon  subjects 
or  citizens  by  the  domestic  legislation  of  each  State." 

Congress  has  passed  no  law  for  the  execution  of  this  article, 
nor  did  the  House  of  Bepresentatives  in  any  way  consider  or 
assent  to  the  treaty. 

Section  4902  is  a  part  of  the  system  of  laws  of  the  United 
States  concerning  patents  for  inveutions.  If,  therefore,  the 
article  above  quoted  has  become  and  is  self-executing  as  an 
iofraterritorial  law,  by  virtue  of  the  making  and  proclama- 
tion of  the  treaty  by  the  President,  by  aud  with  the  advice 
and  consent  of  the  Senate,  the  claim  made  by  Ferdinand 
fiourquin  is  valid. 

By  the  second  clause  of  the  second  section  of  the  second 
article  of  the  Constitution,  the  power  to  make  treaties,  by 
and  with  the  advice  and  consent  of  the  Senate,  is  vested  in 
the  President. 

By  the  second  clause  of  the  sixth  article  of  the  Constitu- 
tion ^<  all  treaties  made,  or  which  shall  be  made,  under  the 
authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  laud. " 

By  the  eighth  clause  of  the  eighth  section  of  the  first  article, 
the  whole  legislative  power  over  the  subject  of  patents 
is  committed  to  Congress.  It  is  found  among  the  powers  to 
borrow  money;  to  declare  war ;  to  raise  and  support  armies ; 
to  constitute  judicial  tribunals;  to  regulate  commerce,  etc. 
It  is  due  to  the  credit  of  the  United  States  that  the  provisions 
concerning  the  treaty-making  power  of  the  President  and 
the  legislative  power  of  Congress  shall,  if  possible,  be  so  con- 
49trued  and  executed  as  to  give  full  and  proper  effect  to  each, 
and  insure  harmony  in  their  exercise. 

In  the  case  of  Foster  v.  Neilson  (2  Peters,  314),  Chief-Justice 
Marshall  delivering  the  opinion  of  the  court,  in  discussing  the 
efiect  of  the  Constitution  on  treaties  as  laws,  declared : 

^<  A  treaty  is,  in  its  nature,  a  contract  between  two  nations, 
not  a  legislative  act.  It  does  not  generally  effect,  of  itself, 
the  object  to  be  accomplished,  especially  so  far  as  its  opera- 
tiou  is  infraterritorial,  but  is  carried  into  execution  by  the 
sovereign  power  of  the  respective  parties  to  the  instrument. 
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<<  In  the  United  States  a  different  principle  is  established. 
Oar  Constitution  declares  a  treaty  to  be  the  law  of  the  land. 
It  is,  consequently,  to  be  regarded  in  courts  of  justice  as 
equivalent  to  an  act  of  the  legislature  whenever  it  operates 
of  itself  without  the  aid  of  any  legislative  provision.  But 
when  the  terms  of  the  stipulation  impof*t  a  contract^  when  either 
of  the  parties  engaged  to  perform  a  particular  act^  the  treaty 
addresses  itself  to  the  political^  not  the  judicial  department;^ 
and  the  legislature  must  execute  the  contract  before  it  can  be- 
come  a  rule  for  the  courts 

The  principle  thus  stated  has  been  generally  accepted  as  a 
true  interpretation  of  the  constitutional  provisions  relating 
to  the  subject  of  treaties.  It  establishes  that  there  is  a  class 
of  treaties  which,  without  legislation,  does  not  become  self- 
executing  as  a  rule  of  municipal  law.  A  statement  is  given 
of  such  provisions  of  treaties  as  come  within  this  class ;  as 
when  the  terms  of  the  stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform  a  particular  act* 
But  the  decision  does  not  enumerate  or  define  the  limitations 
of  the  whole  class.  In  the  treaty-making  power  conferred 
on  the  President  the  implication  exists  that  the  power  is  to 
be  exercised  by  him,  subject  to  the  limitation  of  the  Consti- 
tution. If,  in  time  of  peace,  he  should  provide  by  the  stipu- 
lations of  a  treaty  for  the  quartering  of  soldiers  in  any  house 
without  the  consent  of  the  owner,  such  a  stipulation  would 
be  simply  void,  because  forbidden  by  the  Constitution  to- 
every  department  of  the  Government.  But  where  the  Gov- 
ernment of  the  United  States  has  power  under  the  Consti- 
tution over  a  subject,  although  that  power  may  be  vested  by 
the  Constitution  exclusively  in  Congress,  it  has  been  claimed 
that  in  the  making  of  treaties  such  power  may  be  exercised 
by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  without  the  cooperation  of  the  House  of  Repre- 
sentatives or  act  of  Congress.  Issue  was  joined  on  this 
proposition  in  1796,  between  the  President  and  Senate  in  th^ 
affirmative  and  the  House  of  Representatives  in  the  nega- 
tive, concerning  certain  provisions  of  the  Jay  treaty  with 
Great  Britain.  The  treaty  at  the  end  of  the  disagreement 
remained  intact,  but  the  House  of  Representatives  "passed 
resolutions  disclaiming  the  power  to  interfere  in  making 
treaties,  but  asserting  their  right,  whenever  stipulatlona 
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were  made  on  subjects  connnitted  to  Obugrcss  by  the  Oon- 
atitation,  to  deliberate  on  .the  expediency  of  carrying  them 
into  effect;  and  in  legislating  on  several  treaties  then  before 
them  they  strnck  out  the  words  <  that  provision  ought  to  be 
made  by  law'  and  substituted  words  which  declared  merely 
the  expediency  of  passing  the  necessary  laws."  (Sargeant's 
<3on8titutional  Law,  411 ;  Story  on  the  Constitution,  section 
1841.) 

In  the  session  of  1815  and  1816  a  like  disagreement  arose 
concerning  a  commercial  treaty  made  in  the  July  preceding 
between  the  United  States  and  Oreat  Britain,  by  which  it 
was  agreed  to  abolish  the  discriminating  duties  on  British 
vessels  and  cargoes.  This  disagreement  was  terminated  with 
no  decisive  results. 

The  treaty  between  the  United  States  and  the  King  of  the 
Hawaiian  Islands,  signed  January  30,  1875,  which  provided 
for  commercial  reciprocity  between  the  nations,  and  involved 
the  exercise  of  one  of  the  powers  submitted  to  Congress  by 
the  Constitution,  provided  in  its  fifth  article  that  it  should  not 
be  ratified  *^  until  a  law  to  carry  it  into  operation  should  be 
passed  by  the  Congress  of  the  United  States  of  America." 
^19  Stat.,  627.)  In  execution  of  this  treaty  Congress,  on  the 
15th  of  August,  1876  (19  Stat.,  200),  passed  an  act  in  accord- 
ance with  the  provisions  of  the  treaty.  The  treaty  by  its 
terms,  however,  was  clearly  a  contract,  by  which,  in  consider- 
ation of  certain  special  commercial  privileges  granted  on  the 
one  part,  certain  other  like  privileges  were  granted  on  the 
other.  Such  special  privileges  granted  in  consideration  of 
others  received  the  Supreme  Court  of  the  United  States,  in 
thejcase  ofBartram  v.  Robertson  (122  U.  S.  R.,  120),  ruled  con- 
stitute a  contract.  Field,  J.,  delivering  the  opinion  (speaking 
of  the  treaty  with  Denmark  as  compared  with  that  of  the 
Hawaiian  Islands),  declared:  "Those  stipulations,  even  if 
oonceded  to  be  self-executing  by  the  way  of  a  proviso  or  ex- 
oeption  to  the  general  law  imposing  the  duties,  do  not  cover 
concessions  like  those  made  to  the  Hawaiian  Islands  for  a 
valuable  consideration.  They  were  pledges  of  two  contract- 
ing parties,  the  United  States  and  the  King  of  Denmark,  to 
each  other,  that,  in  the  imposition  of  duties  on  goods  im- 
ported into  one  of  the  countries  which  were  the  product  or 
manufacture  of  the  other,  there  should  be  no  discrimination 
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against  them  in  favor  of  goods  of  like  character  imported  from 
any  other  country.  They  imposed  an  obligation  on  both 
countries  to  avoid  hostile  legislation  in  that  respect.  But 
they  were  not  intended  to  interfere  with  special  arrangements 
with  other  countries  founded  upon  a  concession  of  special  privi- 
leges.^   (See  also  Whitney  v.  Robertson  124  U.  S.  192.) 

If  the  treaty-making  power,  in  all  treaties  whose  execu- 
tion require  the  exercise  of  powers  committed  to  Congress^ 
should  uniformly  provide  in  the  treaties  for  their  proper 
submission  to  Congress  before  they  should  be  effective,  con- 
sequences might  be  avoided  which  may  jeopardize  the  credit 
of  the  nation.  Under  the  British  constitution,  with  refer- 
ence  to  this  subject,  the  jurisdiction  of  Parliament  is  thu» 
stated  in  1  Todd's  Parliamentary  Government  in  England^ 
page  610 : 

^^The  constitutional  power  appertaining  to  Parliament  in 
respect  to  treaties  is  limited.  It  does  not  require  their  formal 
sanction  or  ratification  by  Parliament  as  a  condition  to  their 
validity.  The  proper  j  urisdlotion  of  Parliament  in  such  mat- 
ters may  be  thus  defined :  First:  It  is  right  to  give  or  with- 
hold its  sanction  to  those  parts  of  a  treaty  that  require  a 
legislative  enactment  to  give  it  force  and  effect ;  as,  for  ex- 
ample, when  it  provides  for  an  alteration  in  the  criminal  or 
municipal  law,  or  proposes  to  change  existing  tariffs  or  com- 
mercial regulations.  •  •  •  If  a  treaty  requires  legislative 
action  in  order  to  carry  it  out,  it  should  be  subjected  to  the 
fullest  discussion  in  Parliament,  and  especially  in  the  House 
of  Commons,  with  a  view  to  enable  the  Government  to  pro- 
mote effiBctually  the  important  interests  at  stake  in  their 
proposed  alterations  in  the  foreign  policy  of  the  nation.'' 

It  is  not  necessary  to  the  decision  of  the  question  sub- 
mitted to  me  in  the  matter  under  consideration  to  determine 
whether  all  the  provisions  of  treaties,  whose  execution  re- 
quires the  exercise  of  powers  submitted  to  Congress,  must 
be  so  submitted  before  they  become  law  to  the  courts  and 
Executive  Departments,  for  the  treaty  under  consideration 
is  a  reciprocal  one ;  each  party  to  it  covenants  to  grant  in  the 
fnture  to  the  subjects  and  citizens  of  the  other  parties  certain 
special  rights  in  consideration  of  the  granting  of  like  special 
rights  to  its  subjects  or  citizens.    It  is  a  contract  operative 
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in  the  fatare  infraterritorially.    It  is  therefore  not  self-exe- 
cnting,  bat  requires  legislation  to  render  it  effective  for  the 
modification  of  existing  laws. 
Very  respoctfally, 

W.  e.  H.MILLER. 

The  Seoretaby  of  the  Interior. 


PURCHASE  OF  UNITED  STATES  BONDS. 

The  power  given  the  Secretary  of  the  Treasury  by  seotiou  2  of  the  act  of 
March  3,  lt^8L,  chapter  133,  to  purchase  United  States  bonds  with  the 
sarplas  money  in  tjie  Treasury  not  otherwise  appropriated,  does  not 
include  the  payment  of  commissions  to  private  parties  to  purchase  for 
the  Government. 

Only  the  market  price  of  the  bond  at  the  time  of  the  purchase  should  be 
paid ;  no  commissions  in  addition  to  the  par  value  of  the  bond  and  the 
premium  thereon  can  be  lawfully  paid. 

Department  op  Justice, 

April  10,  1SS9. 

Sir:  By  your  letter  of  the  30th  of  March,  1889,  you  ask, 
*<  Whether,  under  existing  law,  the  Secretary  is  limited  to 
the  market  price  in  purchasing  Dnited  States  bonds  with  the 
surplus  or  for  the  sinking  fund,  and  particularly  whether,  if 
he  may  lawfully  pay  more  than  the  market  price,  there  would 
be  any  distinction  between  an  additional  premium  paid  to 
the  owners  of  the  bonds  purchased  and  a  commission  paid  to 
such  holders  or  other  persons.'' 

The  last  clause  of  section  1  of  the  act  of  the  llth  of  Julj^, 
1862,  (12  Stat.,  532)  provides  that  the  Secretary  of  the  Treas- 
ury "  may  purchase,  at  rates  not  exceeding  that  of  the  cur- 
rent market,  and  cost  of  purchase  not  exceediug  one-eighth 
of  one  per  centum,  any  bonds  or  certificates  of  debt  of  the 
United  States  as  he  may  deem  advisable." 

Section  6590,  Eevised  Statutes,  declares :  "All  acts  of  Con- 
gress passed  prior  to  said  first  day  of  December,  one  thou- 
sand eight  hundred  and  seventy-three,  any  portion  of  which  is 
embraced  in  any  section  of  the  said  revision,  are  hereby  re- 
pealed, and  the  section  applicable  thereto  shall  be  in  force  iu 
lieu  thereof;  all  parts  of  such  acts  not  contained  in  such  re- 
vision having  been  repealed  or  superseded  by  subsequent 
acts  or  not  being  general  and  ]>ermaneut  iu  their  nature." 

A  portion  of  sections  1  aud  2  of  the  act  of  July  11, 1803, 
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above  quoted,  is  embraced  in  and  supplied  by  sections  ^79 
and  3577  of  the  Eevised  Statutes.  The  clause  of  that  act 
above  cited,  which  is  referred  to  in  your  letter,  is  therefore 
repealed  by  the  revision  of  the  statutes. 

The  second  section  of  the  act  of  the  3d  of  March,  1881  (21 
Stat.,  457),  provides : 

"  That  the  Secretary  of  the  Treasury  may  at  any  time  ap- 
ply the  surphis  money  in  the  Treasury  not  otherwise  appro- 
priated, or  so  much  thereof  as  he  may  consider  proper,  to  the 
purchase  or  redemption  of  United  States  bonds :  Provided^ 
That  the  bonds  so  purchased  or  redeemed  .shall  constitute  no 
part  of  the  sinking  fund,  but  shall  be  canceled.^ 

The  only  express  limitation  to  the  exercise  of  the  power  to 
purchase  conferred  by  this  section  is  that  the  amount  to  be 
applied  in  the  purchase  or  redemption  of  the  bonds  shall  not 
at  any  time  or  in  any  event  exceed  the  surplus  in  the 
Treasury  not  otherwise  appropriated.  Within  this  maximum 
amount  it  confers  on  the  Secretary  an  official  discretion  to 
purchase  or  redeem  from  time  to  time  whatever  amounts 
may  to  him  seem  to  be  for  the  best  interests  of  the  United 
States.  The  legislature,  no  doubt,  intended,  in  conferring 
this  discretion,  to  prevent  loss  to  the  Government  by  com- 
binations which  mijjht  be  made  to  raise  the  price  of  bonds, 
if  the  Secretary  had  been  required  at  any  given  time  to  pur- 
chase any  fixed  amount.  It  was  not  intended  that  forced 
purchase  on  an  artificial,  inflated  market  should  be  made. 
It  is  also  intended  that  the  Secretary  shall  be  free  to  make 
purchases  when  the  market  price  is  depressed.  This  discre- 
tion was  intended  to  be  exercised  with  the  same  watchfulness 
for  the  interests  of  the  Government  that  a  prudent  private 
dealer  would  exercise  for  the  protection  of  his  own  interest, 
with  this  difference,  that  the  Government  should  act  upon  a 
somewhat  broader  view  with  reference  to  tbe  effect  of  the 
purchase  upon  the  general  business  of  the  whole  country. 
The  intent  of  the  law  is  that  tbe  exercise  of  the  discretion 
should  generally  be  dependent  upon  the  state  of  the  market 
as  a  chief  element.  Keeping  this  in  view,  the  discretion  was 
not  intended  to  be  so  rigorously  limited  as  to  prevent  pur- 
chases, even  though  the  market  price,  by  reason  of  such 
purchases  or  other  natural  causes,  might  rise,  or  even  in 
special  emergencies,  when  a  general  financial  crisis  could  be 
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avoided  or  stayed  by  a  moderate  advauce  above  the  then 
market  values.  But  tbe  policy  of  the  Goverument,  gener- 
ally applicable  in  its  purchases,  is  to  buy  iu  a  free  and  open 
market,  where  all  sellers  of  the  commodity  can  readily  com- 
pete and  where  the  Government  can  have  the  benefit  of  such 
competition.  This  policy  should  be  recognized  in  the  ezer- 
eise  of  the  power. 

The  power  conferred  by  the  statute  does  not  extend  to  the 
making  of  contracts  for  future  delivery,  but  is  limited  to 
actual  cash  purchases.  The  purchases  are  to  be  made  by 
the  Secreiary.  He  is  to  do  this  directly,  through  the  proper 
ofiGicers  of  the  Government,  and  is  not  authorized  by  law  to 
pay  any  commissions  to  private  parties  to  purchase  for  the 
Government.  He  is  only  authorized  to  apply  the  surplus 
money  to  the  purchase  of  bo  nds,  and  not  to  the  payment  of 
salaries  or  commissions. 

There  is  a  distinction  between  the  payment  of  premiums 
above  the  par  value  of  the  bonds  to  the  owner  and  a  commis- 
sion to  'a  third  party  who  is  not  the  owner.  The  premium  is 
a  part  of  the  actual  consideration  paid  for  the  bond  to  the 
owner  thereof  or  his  agent.  A  commission  for  his  own  use, 
paid  by  the  Goverument  to  one  who  is  not  the  owner,  is  an 
application  of  the  money  intended  for  the  purchase  of  the 
bonds  to  a  purpose  for  which  the  Jaw  has  not  appropriated  it. 

I  therefore  answer  your  inquiry  that,  except  when  special 
and  emergent  general  h.  nancial  necessities  demand  relief,  it 
is  the  intention  of  ihe  law  that  only  the  market  price  at  the 
time  of  purchase  should  be  paid,  and  that  no  commissions  in 
addition  to  the  par  value  of  the  bond  and  the  premium 
thereon  can  be  lawfully'  paid. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Seceetaey  of  the  Treasury. 


PAYMENT  OF  JUDGMENTS  OF  COURT  OF  CLAIMS. 

Where  a  judgment  against  the  United  States  was  recovered  in  tht 
Court  of  Claims,  and  a  stipnlation  was  made,  which  is  of  record  in 
the  case,  to  the  effect  that  neither  the  plaintiff  nor  the  defendant  would 
take  an  appeal  from  sach  judgment:  Advised  that  there  is  no  legal  ob- 
jection to  payment  of  the  judgment  before  the  expiration  of  the  ninety 
days  allowed  by  statute  for  taking  an  appeal. 
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Department  of  Justice, 

April  11, 1889. 

Sib  :  I  have  tbe  honor  to  acknowledge  the  receipt  of  yoar» 
of  the  16th  ultimo,  in  relation  to  tbe  payment  of  the  judg- 
ment of  the  Court  of  Claims  in  favor  of  Patrick  J.  Kennedy 
for  the  sum  ot  $26,379  before  the  expiration  of  the  ninety 
days  allowed  by  statute  in  which  an  appeal  may  be  taken  to 
the  Supreme  Court. 

1  find  among  the  papers  transmitted  by  you  (1)  a  copy  of 
the  communication  from  the  War  Department  in  which  the 
claim  originated,  addressed  to  the  Attorney-Oeneral,  dated 
the  19th  of  February,  1889,  in  which  it  is  suggested  in  effect 
that  no  further  action  is  desired  by  that  Department ;  (2)  a 
certificate  from  the  Assistant  Attorney-General  who  has 
charge  of  the  business  in  the  Court  of  Claims  stating  that  no 
appeal  will  be  taken  on  behalf  of  the  United  States;  (3)  a 
solemn  stipulation  in  duplicate  dated  March  12, 1889,  signed 
by  the  claimant  in  person,  and  by  the  said  Assistant  Attor- 
ney-General, to  the  effect  that  neither  the  plaintiff  nor  the 
defendant  will  appeal  from  the  said  judgment  of  the  Court 
of  Claims.  A  copy  of  this  stipulation  is  of  record  in  the  case 
in  the  Court  of  Claims.  These  are  the  facts  in  the  case  as 
now  presented. 

Upon  these  facts  you  request  advice  as  to  "  whether  the 
right  of  appeal  has  expired  in  this  case,''  within  the  purpose 
of  the  proviso  to  section  1  of  *'An  act  making  appropriations 
to  supply  deficiencies,''  etc.,  approved  March  2,  1889. 

The  proviso,  although  in  absolute  terms,  was  for  the  pro- 
tection of  the  defendant  Government.  The  Government, 
having  first  demanded  of  the  claimant  that  he  would  release 
and  waive  all  right  of  appeal,  has  consented  that  she  would 
execute  a  waiver  which  is  of  record. 

I,  therefore,  give  an  opinion  in  accordance  with  your  re- 
quest, that  there  is  no  legal  objection  to  the  payment  of  this 
judgment  or  judgments  which  stand  in  similar  attitude.  The 
question  remains  of  administration,  and  is  so  referred  to  the 
Secretary  of  the  Treasury. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 
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CASE  OF  MAJOR  W.  F.  SMITH. 

Under  the  act  of  February  14, 1889,  chapter  166,  S.  was  appointed  from 
civil  life  to  the  position  of  mi^or  of  engineers  in  the  Army,  and  there- 
upon was  placed  on  the  retired  list  of  the  Army  as  of  that  grade :  Ad- 
vised, that  he  mast  take  the  oath  required  by  section  1756,  Revised  Stat- 
utes, and  that  this  act  would  be  in  law  a  legal  acceptance  of  the  office* 
and,  as  such,  a  sufficient  formal  acceptance. 

The  provisions  of  sections  1259, 1763,  1764,  and  1765,  Revised  Statutes,  do 
not  require  the  annulmeut  of  the  appointment  held  by  S.  as  agent  in 
charge  of  river  and  harbor  work  at  Wilmington,  Del.,  and  that  he  be 
relieved  from  that  work. 

A  retired  officer  of  the  Army  is  not  ineligible  to  hold  an  appointment  to 
a  civil  office. 

Department  of  Justice, 

April  13,  1889. 

Sir  :  By  your  letter  •  of  the  Ist  of  April,  1889,  you  aak : 

"(1)  Before  entering  upon  the  enjoyment  of  the  office  of 
major  upon  the  retired  list,  United  States  Army,  is  it  a  legal 
prerequisite  that  Major  Smith  should  formally  accept  said 
office  t 

"  (2)  Do  the  provisions  above  referred  to  require  that  the 
appointment  of  Major  Smith  to  the  charge  of  the  river  and 
harbor  work  at  Wilmington,  Del.,  be  canceled,  and  that  he 
be  relieved  from  such  work  t 

"  (3)  Do  the  provisions  of  the  said  section  render  Major 
Smith,  as  a  retired  officer  of  the  Army,  ineligible  to  receive  a 
civil  appointment  at  a  fixed  rate  of  compensation,  to  take 
charge  of  work  in  connection  with  the  improvement  of  rivers- 
and  harbors  t " 

Section  1094,  Revised  Statutes,  includes  "  the  officers  of  the 
Army  on  the  retired  list "  in  the  Army  of  the  United  States. 
They  are  therefore  officers  of  the  United  States. 

*  In  the  letter  above  referred  to  the  Secretary  of  War  slates  'Hbat  Mr. 
W.  F.  Smith,  who  by  civil  appointment  has  been  employed  as  a  United 
States  agent  in  charge  of  river  and  harbor  work  at  Wilmington,  Del.,  at 
an  annnal  compensation  of  $3,000,  was  on  March  1,  nltiriio,  commis- 
sioned major  United  States  Army,  and  placed  upon  the  retired  list  as  of 
that  rank  on  that  date ;  '^  and  in  view  of  these  facts  the  Secretary  calls 
attention  to  sections  1259,  1763,  1764,  and  1765,  Revised  Statutes,  and 
propounds  the  questions  set  forth  in  the  Attorney-General's  opinion. 
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Sections  1756  and  1767,  Revised  Statates,  require  "  every 
person  elected  or  appointed  to  any  office  of  honor  or  profit, 
either  in  the  civil,  military,  or  naval  service,  •••  be- 
fore entering  upon  the  duties  of  such  office,  and  before  being 
entitled  to  any  part  of  the  salary  or  other  emoluments  thereof," 
to  take  and  subscribe  a  prescribed  oath,  before  entering  upon 
the  enjoyment  of  the  office  to  which  he  has  been  appointed. 

Mr.  Smith,  of  whom  you  write,  must  take  the  oath  required. 
This  qualification  imposed  upon  him  full  official  obligation 
and  is  in  law  a  legal  acceptance  of  the  office,  and,  as  such,  a 
sufficient  formal  acceptance. 

The  last  two  questions  submitted  have  substantially  been 
passed  upon  by  the  Senate,  by  this  Department,  and  by  the 
courts  before. 

On  the  14th  of  April,  1882,  the  following  resolution  was 
submitted  to  the  Senate  of  the  United  States : 

"  Resolved^  That  the  Committee  on  the  Judiciary  be  in- 
structed to  inquire,  and  report  by  bill  or  otherwise,  whether 
or  not  a  retired  United  States  Army  officer  can  lawfully  hold 
a  civil  office  under  the  Government  of  the  United  States." 

It  was  referred  to  the  Committee  on  the  Judiciary,  which, 
on  the  18tb,  through  Mr.  Garland,  reported  to  the  Senate, 
*' answering  the  question  in  the  affirmative." 

On  the  7th  of  June,  1851,  a  simiUr  question  was  submitted 
to  Attorney-General  Crittenden  under  the  statutes  of  the  3d 
of  March,  1839  (5  Stat.,  334^^49),  and  of  the  23d  of  August, 
1842  (6  Stat.,  508-510),  from  which  section  1765,  Eevised 
Statutes,  was  derived.    He  replied  (5  Opin.,  7G8)  : 

^^  The  plain  meaning  of  this  seems  to  be  that  an  individual 
holding  one  office  and  receiving  its  salary  shall,  in  no  case, 
be  allowed  to  receive  also  the  salary  of  another  office^  which 
he  does  not  hold,  simply  on  account  of  his  having  performed 
the  duties  thereof.  The  prohibition  is  against  his  receiving 
the  salary  of  an  office  that  he  does  not  holdy  and  not  against 
his  receiving  the  salaries  of  two  offices  which  he  does  legiti- 
mately holdP 

On  the  11th  of  June,  1877,  like  questions  were  submitted 
to  Attorney-General  Devens.  In  his  reply  (15  Opin.,  306) 
lie  considers  and  interprets  all  the  sections  to  which  you 
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refer,  and  declares :  ^^  Sections  1763, 1764,  and  1765,  above 
referred  to,  are  condensations  from  statutes  which  were  in 
existence  at  the  time  that  this  decision  (Converse  v.  The 
United  States)  was  made,  and  in  conformity  with  it  I  deem 
it  my  duty,  in  answer  to  your  inquiry,  to  say  that  a  retired 
officer  may  draw  his  pay  as  such,  and  may  also  draw  the 
salary  of  any  civil  office  which  he  may  hold  under  the  Gov- 
ernment, assuming  always  that  the  duties  of  the  civil  office 
are  performed  under  and  by  virtue  of  a  commission  appoint- 
ing him  to  that  office  which  he  holds  in  addition  to  his  rank 
as  a  retired  officer." 

This  interpretation  is  sustained  by  the  Court  of  Claims  in 
Meigs  v.  United  States  (19  0.  Cls.  R.,  497),  and  by  the  Supreme 
Court  in  Converse  y.  United  States  {21  How.,  464),  United  States 
v.  Brindle  (10  C  S.  B.,  688),  an<l  United  States  v.  Saunders  (120 
U.  S.  B.,  126),  in  which  last  case  Miller,  J.,  delivering  the  opin- 
ion, declares : 

^^We  are  of  opinion  that,  taking  these  sections  (1763, 1764, 
and  1765)  all  together,  the  purpose  of  this  legislation  was  to 
prevent  a  person  holding  an  office  or  appointment,  for  which 
the  law  provides  a  definite  compensation  by  way  of  salary  or 
otherwise,  which  is  intended  to  cover  all  the  services  which, 
as  such  officer,  he  may  be  called  upon  to  render,  from  receiv- 
ing extra  compensation,  additional  allowances,  or  pay  for 
other  services  which  may  be  required  of  him  either  by  act  of 
Congress  or  by  order  of  the  hea<l  of  his  Department,  or  in  any 
other  mode,  added  to  or  connected  with  the  regular  duties  of 
the  place  which  he  holds ;  but  that  they  have  no  application 
to  the  case  of  two  distinct  offices,  places,  or  employments, 
each  of  which  has  its  own  duties  and  its  own  compensation, 
which  offices  may  both  be  held  by  one  person  at  the  same 
time.  In  the  latter  case  he  is  in  the  eye  of  the  law  two  officers, 
or  holds  two  places  or  appointments,  the  functions  of  which 
are  separate  and  distinct,  and,  according  to  all  the  decisions, 
he  is  in  such  case  entitled  to  recover  the  two  compensations.'' 

I  am  of  opinion  that  the  above  interpretation  of  sections 
1259, 1763, 1764,  and  1765,  Revised  Statutes,  to  which  you 
refer,  is  well  established  alike  by  reason,  precedent,  and  au- 
thority. 
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I  therefore  answer  your  first  inquiry  in  the  aflirmative,  and 
your  second  and  third  inquiries  in  the  negative. 
Very  respectfully, 


W.  H.  H.  MILLEB. 


The  Beobetaby  of  Wab. 


ZOOLOGICAL  PAKE  COMMISSION. 

Under  section  4  of  the  act  of  March  2;  1889,  chap.  370,  the  Commission 
thereby  created  have  authority  to  defray  out  of  the  appropriatiou  for 
establishing  the  Zoological  Park  all  necessary  expenses  incidental  to 
the  selection  and  acquisition  of  the  land  for  the  park,  but  not  to  apply 
the  appropriation  to  laying  out  the  land,  erecting  buildings  thereon, 
etc.  The  provisions  of  that  section  extend  no  further  than  the  selec- 
tion and  acquisition  of  the  land. 

Depaetment  OF  Justice, 

April  13, 1889. 

SiB :  In  reply  to  your  communication  asking  an  opinion 
as  to  whether  the  Commission  for  the  establishment  of  a 
zoological  park  has  authority  under  section  4  of  the  act  of 
2d  March,  1889,  establishing  the  Commission,  '<  to  incur  ex- 
penses, not  only  for  purchasing,  but  for  laying  out  the  land, 
purchasing  or  erecting  buildings,  or  accepting  donations  of 
land,  buildings,  or  money,  connected  with  the  scientific  or 
other  purposes  of  the  park,  and  to  pay  frotn  the  appropria- 
tion the  necessary  clerk  hire  and  incidental  expenditures  of 
the  Commission.'' 

While  the  Commission  thus  established  seems  to  be  in- 
tended as  a  permanent  institution  to  have  charge  of  the 
Zoological  Park  provided  for,  it  seems  equally  clear  that  it 
was  the  intention  of  Congress  to  confine  the  powers  of  the 
Commission,  for  the  present,  to  making  a  selection  of  land  for 
the  park  within  the  limits  stated  in  the  act,  to  having  a  map 
made  of  the  park  so  selected  in  accordance  with  the  direc- 
tions of  the  act,  to  fixing  the  price  to  be  paid  for  each  parcel 
of  ground,  with  the  approval  of  the  President  of  the  United 
States,  and  to  purchasing  the  same  at  such  price  or  to  insti- 
tuting proceedings  for  the  condemnation  of  the  property 
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of  such  owners  as  should  not  agree  to  the  prices  fixed  as 
above  stated. 

To  enable  the  Commission  to  perform  the  duties  cast  on 
th^m,  I  think  they  must  be  held  to  have  authority  by  impli- 
<»tion  to  employ  clerks  to  assist  them  and  to  incur  other 
necessary  incidental  expenses,  and  to  defray  such  clerk  hire 
and  expenses  out  of  the  appropriation  of  $200,000  for  estab- 
lishing the  park ;  but  I  do  not  think  the  Oommission  have 
power  to  lay  out  the  land,  otherwise  than  by  making  <'  the 
<5areful  map  ^  directed  by  the  act,  or  to  purchase  or  erect 
buildings  or  to  accept  donations  of  land,  buildings,  or  money. 
In  my  opinion  Congress  did  not  intend  by  this  provision  of 
law  to  go  further  than  the  selection  and  acquisition  of  the 
land  for  the  contemplated  park,  reserving  all  other  matters 
for  future  legislation. 

I  have  the  honor  to  be,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Seobbtaby  of  the  Intebiob. 


WASHINGTON  AQUEDUCT  TUNNEL. 

Provisions  of  the  contract  with  Messrs.  Beckwith  &,  Quackenbnsh,  en- 
tered into  on  October  29,  1883,  for  the  construction  of  a  tannel  to  in- 
crease the  water  supply  of  Washington,  D.  C.,and  of  the  agreements 
supplementary  thereto,  considered  with  reference  to  certain  inquiries 
propounded  ;  and  advised  (1),  that  should  Major  Lydecker,  or  his  suc- 
cessor, legally  appointed,  with  the  sanction  of  the  Chief  of  Engineers, 
annul  the  contract,  and  give  notice  thereof  to  the  contractors,  the 
right  of  the  latter  to  make  good  the  defective  work  may  legally  be 
denied ;  but  so  long  as  the  contracts  remain  in  full  force  the-contractors 
have  the  right,  at  their  own  expense,  within  a  reasonable  time,  to 
make  the  defective  work  good ;  ('2)  should  the  contracts  be  annulled, 
as  above,  the  contractors  can  not  be  legally  compelled  thereafter  to 
make  the  defective  work  good,  but  they  can  be  made  liable  for  the 
actual  necessary  expenditure  which  the  Government  may  incur  in 
making  it  good  ;  (3)  that  to  meet  such  liability  the  Government  may  re- 
tain any  money  it  now  has,  to  which  the  contractors  would  have  been 
entitled  had  the  work  been  good ;  (4)  the  expenditure  autliorized  by 
the  resolution  of  October  19,  1888,  includes  expenses  attending  the  in- 
spection of  the  repairs  necessary  to  protect  and  preserve  the  work 
•already  done,  bat  not  those  attending  the  inspection  of  other  work. 
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Department  of  Justice, 

AprillljlSSd. 

Sir  :  Tour  letter  of  the  2d  of  April,  1889,  with  the  accom- 
panying papers,  has  been  received  and  considered.    Yoa  ask  r 

<<  (1)  Can  it  legally  be  denied  to  the  contractors  to  make 
good  the  defective  work,  and  to  cause  it  to  conform  to  the 
specifications  of  the  contract  entered  into  with  them  ? 

<<  (2)  If  this  denial  can  be  made,  then  may  the  contractors 
be  legally  compelled  to  make  such  defective  work  good  at 
some  future  time,  or  be  made  liable  for  the  expense  of  the 
same? 

<*  (3)  If  the  contractors  were  to  proceed  with  the  repairs  to 
the  defective  work,  could  the  expenses  attending  the  inspec- 
tion of  the  repairs  be  paid  out  of  moneys  appropriated  by  the 
act  of  the  30th  of  March,  1888,  for  superintendence  and  en- 
gineering, having  in  view  the  termsof  the  joint  resolution  of 
October  19,  1888.'' 

The  material  facts  on  which  the  inquiries  arise  are  that  on 
the  29th  day  of  October,  1883,  Beckwith  &  Quackenbush  en- 
tered into  a  contract  with  the  United  States  to  "  furnish  the 
material  and  do  the  work  for  construction  of  tunnel  for  in- 
creasing the  water  supply  of  Washington,  D.  C,"  according 
to  specifications  and  on  terms  and  conditions  prescribed  in  the 
contract.  It  is  provided  by  the  contract  that  the  advertise- 
ments and  specifications  attached  shall  form  part  of  it. 
The  specifications  require  that  *' All  work  and  workmanship 
must  be  the  best  of  its  kind,  satisfactory  in  every  respect  to  the 
United  States  engineer,"  ♦  ♦  •  and  that  "  failure  on  the 
part  of  the  contractor  to  comply  with  any  of  the  require- 
ments contained  in  this  paragraph  will  be  authority  for  the 
United  States  to  annul  the  contract,  and  proceed  with  the 
work  in  such  manner  as  may  be  deemed  necessary  for  its  most 
speedy  and  economical  completion,  and  to  withhold  from  the 
contrac*^or  all  retained  percentages  and  other  moneys  that 
may  be  due  or  become  due." 

The  contract  also  provides : 

^<  If  in  any  event  the  party  of  the  second  part  shall  delay 
or  fail  to  commence  with  the  delivery  of  the  material  or  the 
performance  of  the  work  on  the  day  specified  herein,  or  shall 


TO   THE   SECRETARY    OF   WAR.  289 


Washington  Aqneduct  Tunnel. 

in  the  judgment  of  the  engineer  in  charge  fail  to  prosecute  faith- 
fully and  diligently  the  work  in  accordance  with  the  specifica- 
tions and  requirements  of  this  contractjtheu,iu  either  case,  the 
party  of  the  first  part,  or  his  saccessor  legally  appointed^ 
shall  have  power,  with  the  sanction  of  the  Chief  of  Engi- 
neers, to  annul  this  contract,  by  giving  notice  in  writing  to 
that  eflTect  to  the  party  or  parties  or  either  of  them  of  the 
second  part ;  and  upon  the  giving  of  such  notice  all  money 
or  reserved  percentage  due  or  to  become  due  to  the  party  or 
parties  of  the'sccond  part  by  reason  of  this  contract  shall  be 
and  become  forfeited  to  the  United  States,  and  the  party  of 
the  first  part  shall  be  thereupon  authorized,  if  an  immediate 
performance  of  the  work  or  delivery  of  the  material  be  in  his 
opinion  required  by  the  public  exigency,  to  proceed  to  provide 
for  the  same  by  purchase  or  contract,  as  prescribed  in  section 
3709  of  the  Revised  Statutes  of  the  United  States.'' 

The  contract  also  stipulates  that — 

"  If  at  any  time  during  the  prosecution  of  the  work  it  be 
found  advantageous  or  necessary  to  make  any  change  or 
modification  in  the  project,  and  this  change  or  modification 
should  involve  such  change  in  the  specifications  as  to  char- 
acter and  quantity,  whether  of  labor  or  material,  as  would 
either  increase  or  diminish  the  cost  of  the  work,  then  such 
change  or  modification  must  be  agreed  upon  in  writing  by 
the  contracting  parties." 

In  pursuance  of  this  last  stipulation,  <'  a  change  or  modifi- 
cation in  the  project "  having  been  determined  upon,  an  agree- 
ment was  entered  into  between  the  parties,  supplemental  to 
the  first  contract,  with  the  express  covenant  that  the  provis- 
ions of  the  first  contract  should  apply  to  the  second  so  far  as 
the  party  of  the  first  part  deemed  them  applicable.  On  the 
5th  of  December,  1887,  another  change  or  modification  was 
made  in  the  first  contract,  as  supplemented  by  the  second, 
by  virtue  of  which  85  per  cent,  of  the  10  per  cent,  of  each 
monthly  payment  which  had  been  retained  by  the  United 
States  in  accordance  with  the  contract  till  the  final  "comple- 
tion and  acceptance  of  the  work"  was  paid  to  the  contractors, 
part  of  the  consideration  for  the  "  work  already  done  to  the 
satisfaction  of  the  party  of  the  first  part." 
274— VOL  XIX 19 


290  HON.    W.    H.    H.    MILLER 


Washington  Aiiueduct  Tunnel. 


This  third  contract  expressly  provides  : 

'^  It  is  understood  and  agreed  tbat  nothing  herein  contained 
shall  be  construed  to  release  from  or  add  to  any  obligation, 
liabilitify  right,  or  duty  devolving  on  either  party  under  the 
operationof  the  two  several  articles  of  agreement  to  which 
the  foregoing  are  supplemental." 

On  the  8th  day  of  May,  1888,  an  additional  change  or  mod- 
ification was  made  in  the  original  contract,  as  before  supple- 
mented, in  which  it  was  expressly  provided  : 

'*  It  is  further  understood  and  agreed  that  nothing  herein 
contained  shall  be  construed  to  release  from  or  add  to  any 
obligation,  liability,  right,  or  duty,  involved  in  the  original 
contract  of  October  29,  1883,  or  any  articles  of  agreement 
supplemental  thereto,  so  far  as  concerns  the  parties  in  inter- 
est, except  as  specifically  provided  in  these  final  supple- 
mental articles." 

There  is  nothing  in  any  of  the  contracts,  or  the  accompa- 
nying papers,  which  militates  against  or  changes  the  cove- 
nant of  the  contractors  in  the  first  contract  that ''  all  work 
and  workmanship  must  the  best  of  its  kind,  satisfactory  in 
every  respect  to  the  United  States  engineer."  The  original 
contract  and  all  its  supplements  are  to  be  construed  together. 
Where  their  provisions  are  consistent,  they  all  stand  j  where 
inconsistent,  the  latest  provision  supersedes  the  earlier  one. 

The  contractors,  in  their  letter  of  the  9th  of  March,  1889, 
State :  "  We  concede  that  there  has  been  much  bad  work 
done  in  the  lining  of  this  tunnel  by  the  subcontractors,  who 
had  entire  charge  of  this  lining.  We  deny  that  w^e  knew  of 
this  bad  work,  and  we  are  prepared  to  prove  specifically  two 
facts  which  conclusively  show  such  want  of  knowledge." 

That  the  bad  work  was  done  by  subcontractors  of  Beck- 
with  &  QiiacUenbush,  either  with  or  without  their  knowl- 
edge, is  entirely  immaterial  so  far  as  the  rights  of  the  United 
States  are  concerned.  The  subcontractors  were  the  agents 
or  employes  of  the  contractors  alone,  and  if  they  were  either 
incompetent,  negligent,  or  dishonest,  it  was  the  duty  of  their 
employers  to  see  to  that,  and  take  measures  to  prevent  loss 
or  wrong  on  any  account  by  their  agents.  They  could  not, 
by  a  subcontract,  to  which  the  United  States  wa«  not  a 
party,  relieve  themselves  from  the  obligation  of  their  cove- 


TO    THE    SECRETARY    OF    WAR.  291 

Washington  Aqneduct  Tunnel. 

nant,  nor  impute  the  effect  of  the  carelessness  or  wrong-doing 
of  their  own  agents  to  the  United  States.  The  payment 
which  they  in  their  communication  allege  they  made  after 
the  5th  of  December,  1887,  to  their  subcontractors  is  urged 
by  them  as  an  estoppel  against  any  claim  for  future  liability 
for  past  bad  work  after  the  contract  of  the  5th  of  December, 
1887.  The  contract  furnishes  a  full  reply  to  this,  for  it  pro- 
vides that  nothing  therein  contained  <' shall  be  construeil  to 
release  from*  ♦  *  •  liability  under  former  contracts." 
That  contract,  so  far  as  material  in  the  questions  submitted, 
is  inconsistent  with  the  first  contract  only  in  that  it  released 
85  per  cent,  of  the  fund  retained  to  tliat  date  on  the  prior 
contracts  which  was  to  have  been  <^  retained  until  the  final 
completion  and  acceptance  of  the  work."  Throughout  all 
the  supplements  the  provisions  of  the  first  contract,  that "  all 
work  and  workmanship  must  be  the  best  of  its  kind,  satis- 
factory in  every  respect  to  the  United  States  engineer,"  and 
the  consequences  of  a  failure  to  perform  as  above  set  forth, 
remain  in  full  force.  The  fact  that  the  work  was  admittedly 
bad  warrants  the  exercise  of  the  power  contained  in  the  con- 
tract providing  for  its  annulment.  The  contractors,  by  no- 
tice or  otherwise,  can  not  prevent  the  exercise  of  this  power, 
if  the  proper  officer  of  the  United  States  determines  in  good 
faith  that  the  exercise  of  it  is  necessary  to  subserve  the  best 
interests  of  the  Government. 

The  contract  provides,  in  pase  of  an  annulment,  the  United 
States  may  ^^ proceed  with  the  work  in  such  manner  as  may 
be  deemed  necessary  tor  its  most  speedy  and  economical  com- 
pletion, and  to  withhold  from  the  contractor  all  retained  per- 
centages and  other  moneys  that  may  l>e  due  or  become  due." 
In  case  this  action  on  the  part  of  the  Government  is  taken, 
one  of  the  first  clauses  of  the  contract  provides : 

"  The  party  of  the  second  part  shall  be  responsible  for  and 
pay  all  liabilities  incurred  in  the  prosecution  of  the  work  for 
labor  and  material." 

A  prior  clause  had  provided  that  while  the  contractors  were 
conducting  the  work  they  should  furnish  the  material  and 
do  the  work  for  the  prices  therein  named.  The  last  clause 
quoted  was  intended  to  define  the  responsibilities  of  the  con- 
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tractors  when  the  Government  did  or  relet  the  work  after 
notice  of  annulment. 

The  act  of  the  30th  of  March,  1888  (Statutes  of  1887  and 
1888,  pa^e  51),  requires  that  the  work  on  the  tunnel  then  pro- 
vided for  shall  be  completed  on  the  1st  day  of  November, 
1888,  and  by  its  terms  contemplates  that  the  work  may  be 
done  either  under  existing  contracts  or  by  a  reletting.  The 
resolution  of  the  19th  of  October,  1888  (id.,  632),  authorizes 
and  directs  the  Secretary  of  War  to  expend  so  much  of  the 
unexpended  balance  of  the  appropriation  in  the  last  act  as 
may  be  necessary  for  the  purpose  of  protecting  and  preserv- 
ing the  work  already  done  on  the  tunnel.  The  direction  con- 
tained in  this  resolution  for  the  protection  and  preservation 
only  is  a  limitation  of  the  use  of  the  unexpended  balance  to 
those  purposes.  The  implication  arises  that  that  balance  can 
only  be  drawn  upon  for  the  purposes  named.  It  follows  that, 
so  far  as  the  repair  of  the  defective  work  is  necessary  to  pro- 
tect and  preserve  the  work  already  done,  the  Secretary  of 
War  has  power  to  expend  so  much  of  the  balance  as  may  be 
necessary  for  the  protection  and  preservation  of  the  work. 
Such  power  would  include  the  necessary  expenditure  for  in- 
spection of  the  repairs  to  insure  good  work  and  proper  ma- 
terial. But  if  the  repairing  is  done  by  the  former  contractors,, 
they  would  be  only  doing  over  that  which  was  badly  done 
before,  and  they  would  not  be  entitled  to  any  compensation 
for  such  repairs  out  of  t  lie  appropriation.  If  such  repairing 
should  be  done  directly  by  the  Secretary  of  War  or  by  a  re- 
letting, the  expense  incurred  for  the  material  and  work  as 
well  as  the  inspecting  may  be  paid  for  out  of  the  balance  of 
the  appropriation. 

To  your  first  inquiry  I  therefore  answer,  that  if  Major 
Lydecker,  or  his  successor  legally  appointed,  with  the  sanc- 
tion of  the  Chief  of  Engineers,  annul  the  contracts,  and  give 
notice  thereof  to  the  contractors,  the  right  of  the  contractors 
to  make  good  the  defective  work  can  be  legally  denied.  But, 
so  long  as  the  contracts  remain  in  full  force,  they  have  the 
right  at  their  own  expense,  within  a  reasonable  time,  to  make 
the  defective  work  good. 

To  your  second  inquiry  I  answer,  if  the  contracts  be  an- 
nulled as  stated  in  my  answer  to  your  first  inquiry,  the  con- 


TO   THE    PRESIDENT.  293 


Marshal  of  Indian  Territory. 


tractors  can  not  be  legally  compelled  thereafter  to  make  the 
defective  work  good,  but  they  can  be  made  liable  for  the 
actual  necessary  expenditure  which  the  United  States  may 
incur  in  making  it  good.  To  meet  such  liability  the  United 
States  may  retain  any  money  it  now  has,  to  which  the  con- 
tractors would  have  been  entitled  if  the  work  had  been  good. 
Your  third  inquiry  I  answer  in  the  affirmative,  so  far  as 
the  inspection  of  such  repairs  may  be  necessary  to  protect 
and  preserve  the  work  already  done.  As  to  any  work  ex- 
cept such  as  may  be  necessary  to  protect  and  preserve  the 
work  already  done,  I  answer  in  the  negative. 
Very  respectfully, 


W.  H.  H.  MILLER. 


The  Seceetaey  of  War. 


MARSHAL  OF  INDIAN  TERRITORY. 

The  marshal  appointed  uuder  the  act  of  MArch  I,  1889,  chapter  333,  pro- 
viding for  the  organization  of  a  court  in  the  Indian  Territory,  has  the 
same  powers  in  that  Territory  which  a  sheriff  in  Arkansas  has  in  his 
own  coanty ;  and  his  power  to  appoint  deputies  is  limited  only  by  the 
necessity  of  the  case. 

Me  may  call  to  his  assistance,  in  the  execution  of  the  law,  civilians,  bat 
not  the  military  forces  of  the  United  States,  the  use  of  the  latter  as  a 
posse  eomitatus  being  forbidden  by  the  act  of  June  18, 1878,  chapter  263. 

It  is  competent  to  the  President,  un<ier  section  5298,  Revised  Statutes, 
to  direct  the  military  forces  to  render  the  marshal  such  aid  as  may  be 
necessary  to  enable  him  to  maintain  the  peace  and  enforce  the  laws  of 
the  United  States  in  that  Territory. 

Department  of  Justice, 

April  18,  XSSd. 
Sir:  I  have  the  honor  to  submit  that«  by  section  2  of  the 
act  of  March  1,  1889,  providing  for  the  organization  of  a 
court  in  the  Indian  Territory,  it  is  provided  that  the  marshal, 
appointed  under  the  provisions  of  that  act,  "shall  discharge 
the  like  duties  and  receive  the  same  fees  and  salary  as  now 
received  by  the  marshal  for  the  western  district  of  Arkansas. 
The  said  marshal  will  appoint  one  or  more  deputies,  who 
shall  have  the  same  powers  and  perform  the  like  duties  and 
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be  removable  in  like  manuer  as  other  deputy  Uuited  States 
marHhals." 

By  sectiou  6322  of  the  Eevised  Statutes  of  Arkansas  it  is 
provide*! : 

*'  Bach  sheriff  shall  be  a  conservator  of  the  peace  in  his 
county,  and  shall  cause  all  offenders  against  the  laws  of  this 
State,  in  his  view  or  hearing,  to  enter  into  recognizance  to 
keep  the  peace,  and  appear  at  the  next  term  of  the  circuit 
court  of  the  county;  and  on  the  failure  of  the  offender  to 
enter  into  recognizance  to  commit  him  to  jail." 

Section  6324 : 

**  He  shall  quell  and  suppress  all  assaults  and  batteries^ 
affrays,  insurrections,  and  unlawful  assemblies." 

Section  6325: 

''  He  shall  apprehend  and  commit  to  jail  all  felons  and 
other  offenders." 

Section  6370: 

^•Thesheriff  of  any  county  shall  not  only  hr^ve  power  to  call 
to  his  assistance  every  man  to  aid  him  in  discharge  of  hi» 
duty  in  the  execution  of  the  laws  of  this  State,  but  shall  be^ 
and  is  hereby,  authorized  and  empowered  to  make  a  requisi- 
tion upon  any  officer  commanding  a  regiment  or  battalion  of 
militia  or  brigadier  or  major-general  of  militia  within  this- 
State  for  such  number  of  men  as  may  be  necessary  to  sup 
press  all  resistance  to  his  authority  in  the  execution  of  the 
laws  of  this  State  within  any  county.^ 

Section  6375  authorizes  the  sheriff,  Iiaving  arrested  any 
offender,  unless  such  offender  shall  enter  into  recognizance,, 
with  two  or  more  snfficient  securities  in  at  least  double  the 
highest  sum  fixed  for  the  offense,  to  commit  said  offender  to 
prison  for  safe-keeping,  and  he  is  authorized  to  put  him 
in  any  prison  in  the  State, 

The  marshal  of  this  new  Territory,  therefore,  seems  by 
force  of  the  act  under  which  he  was  appointed  to  be  endowed 
with  very  large  authority  as  a  peace  officer,  having  the  same 
powers  in  the  Indian  Territory  as  the  sheriff  of  any  county  in 
Arkansas  has  in  his  own  county.  This  is  in  accordance  with 
the  general  policy  of  the  Federal  legislation  on  this  subjects 

Section  788  of  the  Revised  Statutes  of  the  United  States 
reads:  ^^The  marshals  and  their  deputies  shall  have  in  each 
State  the  same  powers  in  executing  the  laws  of  the  United 
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States  as  the  sheriffs  and  their  deputies  in  such  States  may 
have  by  law  in  executing  the  laws  thereof." 

This  section,  78S,  is  cited  not  because  it  is  supposed  to  ap- 
ply to  this  particular  Ciise,  as  it  clearly  does  not,  being  lim- 
ited to  States  and  this  being  a  Territory,  but  as  showing 
that  the  same  policy  is  pursued  with  reference  to  the  powers 
granted  to  the  marshal  in  this  Territory  as  is  granted  to  the 
marshals  in  the  States.  Under  section  788  the  United  States 
marshals  in  Arkansas  would  have  all  the  powers  of  the 
sheriffs  in  that  State. 

Under  section  2  of  the  act  organizing  the  court  in  the  In- 
dian Territory,  the  marshal  of  the  court  has  the  same  author- 
ity. This  section  is  fortified  by  section  1S76  of  the  lievised 
Statutes  of  the  United  States,  which  provides :  "  That  the 
marshals  of  each  Territory  shall  have  the  powers  and  perform 
the  duties  and  be  subject  to  the  regulations  and  penalties  im- 
posed by  law  upon  the  marshals  for  the  several  judicial  dis- 
tricts of  the  United  States." 

Section  2  provides  that  the  marshal  may  appoint  one  or 
more  deputies.  In  other  words,  his  power  to  appoint  deputies 
is  not  limited  except  by  the  necessity  of  the  case,  and  he  may 
call  to  his  assistance,  in  the  language  of  the  statute  of  Ar- 
kansas, "every  man  to  aid  him  in  the  discharge  of  his  duty 
in  the  execution  of  the  laws  of  this  State." 

Section  787  provides  that  the  marshal  shall  have  power  to 
command  all  necessary  assistance  in  the  execution  of  his 
duty. 

So  far  the  statutes  would  have  reference,  I  should  think 
clearly,  to  calling  upon  civilians  for  aid;  but  the  sheriffs  in 
Arkansas  are  authorized  to  call  upon  the  military  forces,  also, 
if  necessary;  and  by  parity  of  reasoning  it  would  seem  that 
the  marshal  in  the  Indian  Territory,  being  a  Federal  officer, 
would  in  like  manner  be  authorized  by  section  2  of  the  act 
organizing  that  court  to  call  upon  the  military  forces  of  the 
Government  to  aid  him  in  maintaining  peace  and  enforcing 
the  laws,  if  necessary. 

This  would  undoubtedly  be  so,  but  for  the  provisions  of 
section  15  of  the  act  of  June  18,  1878,  forbidding  the  use  of 
the  army  as  posse  comitatm  except  as  expressly  authorized 
by  the  Constitution  and  laws. 
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But  DotwitlistaudiDg  tbis  provisioD,  certainly  it  is  compe- 
tent for  the  President,  under  Section  6298  ot  the  Revised 
Statutes  of  the  United  States,  to  direct  the  military  forces  to 
render  such  aid  to  the  marshal,  upon  his  request,  as  ma3'  be 
necessary  to  enable  him  to  maintain  the  peace  and  enforce 
the  laws  of  the  United  States  in  that  Territory. 
Eespectfully, 

W.  H.  H.  MILLER. 
The  President. 


UNITED  STATES  MARINE  HOSPITAL  SERVICE. 

The  provision  in  section  '2  of  the  act  of  January  4,  1889,  chapter  19,  that 
<<  no  officer  shall  be  promoted  to  the  rank  of  passed  assistant  surgeon 
until  after  four  years' service,''  applies  to  all  assistant  surgeons  in  the 
Marine  Hospital  Service  without  any  exception. 

Department  of  Justice, 

April  24,  1889. 

Sir:  I  have  considered  the  petition  of  certain  assistant 
surgeons  of  the  United  States  Marine  Hospital  Service  ask- 
ing that  the  requirement  of  the  second  section  of  the  act  of 
January  4, 1889,  entitled  ''An  act  to  regulate  appointments 
in  the  Marine  Hospital  Service  of  the  United  States,''  that 
no  officer  shall  be  promoted  to  the  rank  of  passed  assistant 
surgeon  until  after  four  years'  service,  shall  be  held  not  to 
extend  to  the  petitioners. 

The  ground  on  which  this  application  is  made  is  that  the 
petitioners,  as  they  say,  '^  came  into  the  service  under  a  regu- 
lation requiring  but  three  years'  service  previous  to  examina- 
tion for  promotion,  which  regulation  had  the  force  of  law,  and 
the  application  of  said  clause  of  the  new  law  would  make  it 
ex  post  facto  and  raise  a  doubt  as  to  its  legality." 

I  am  of  opinion  that  the  proviso  in  question  applies  to  the 
petitioners,  and  that  it  is  not  open  to  the  objection  urged 
against  it,  but  that  Congress  had  undoubted  power  to  make 
the  term  of  service  necessary  for  the  promotion  of  all  assist- 
ant surgeons,  including  the  petitioners,  to  the  rank  of  passed 
assistant  surgeon,  four  years  instead  of  three. 
Very  respectfully,  yours, 

W.  TT.  H.  MILLER. 

The  Secretarv  of  the  Treasury. 
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PUBLIC  BUILDING  SITE  AT  SPRINGFIELD,  MO. 

The  act  of  March  29, 1888,  chap.  45,  entitled  '*Au  act  for  the  erection  of  a 
public  baildiug  at  Springfield,  Mo.,''  aathorizes  the  Secretary  of  the 
Treasary  to  purchase  "a  site,''  and  when  this  is  done  his  authority  in 
that  regard  is  exhausted;  he  is  not  at  liberty  to  buy  another  site  in 
addition  to  the  first. 

As  such  authority  is  limited  to  a  single  site,  so  the  authority  derived 
thereunder  to  select  and  contract  for  the  purchase  of  a  site  is  likewise 
restricted. 

Assuming  that  the  contract  to  purchase  a  particular  site,  made  with 
Messrs.  Wooley,  Porter  &  Hubbell,  still  exists,  the  Secretary  is  with- 
out authority  to  select  a  second  site  and  contract  for  its  purchase. 

6hould  that  contract  become  rescinded,  or  otherwise  determined,  with- 
out any  actual  sale  taking  place,  the  authority  to  select  and  contract 
for  the  purchase  of  another  site  would  revive. 

The  obligation  to  pay  for  the  property  arises  when  a  valid  title  thereto 
is  conveyed  and  becomes  vested  in  the  United  States ;  hence  not  until 
acceptance  of  the  deeds  tendered  by  the  vendors. 

Department  of  Justice, 

April  29,  1889. 

Sir:  By  your  letter  of  the  23(1  iustant,  and  the  papers 
-which  accarupaaied  the  same,  it  appears  that,  under  the  pro- 
visions of  the  act  of  March  29, 1888,  entitled  ^'  An  act  for  the 
•erection  of  a  public  building  at  Springfield,  Mo.,"  the  Treas- 
ury Department  on  the  1st  of  December,  1888,  advertised 
for  proposals  for  the  sale  to  the  Government  of  property 
suitable  for  a  site  for  the  building  authorized  to  be  erected 
by  that  act,  such  proposals  to  be  received  until  12  o'clock  noon 
of  December  15,  1888. 

On  January  10,  1889,  in  a  letter  addressed  to  Messrs. 
Wooley,  Porter  &  Hubbell,  Springfield,  Mo.,  the  Secretary 
of  the  Treasury  accepted  their  proposal,  bearing  date  De- 
€(Miiber  15, 1888,  for  the  sale  of  certain  property  located  in 
that  place  for  the  sum  of  $1,  on  condition  that  they  give  a 
good  and  valid  title  to  the  same  within  a  reasonable  time; 
adding:  ''The  honorable  the  Attorney- General  has  this  day 
been  requested  to  instruct  the  United  States  attorney  for  the 
western  district  of  Missouri  to  procure  the  necessary  evidence 
of  title  and  deeds  of  conveyance  to  the  United  States,  and 
when  these  papers  are  received  at  this  Department,  with 
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the  approval  of  the  Attorney-General,  as  required  by  law, 
the  payment  of  the  purchase  money  will  be  promptly  made." 

Subsequently  the  United  States  attorney  for  said  district^ 
pursuant  to  instructions  given  him  by  the  Attorney-General 
in  compliance  with  a  request  made  by  the  Secretary  of  the 
Treasury  under  date  of  January  10,  1889,  forwarded  to  ttiis 
Department  title  papers  relating  to  the  property  embraced 
in  the  said  proposal  of  Messrs.  Wooley,  Porter  &  Hubbell, 
including  certain  deeds  to  the  United  States  offered  by  them 
for  the  acceptance  of  the  Government. 

These  papers  were  afterwards  transmitted  to  the  Secretary 
of  the  Treasury  by  the  Attorney  General  with  a  letter  dated 
the-23d  ultimo,  wherein  the  latter  stated  that  in  his  opinion 
the  deeds  offered  for  acceptance,  as  above,  are  sufficient  to 
convey  a  valid  title  to  the  whole  of  the  premises,  subject  to- 
such  taxes  as  are  assessed  thereon  and  remain  unpaid.  It 
was  assumed  in  that  opinion  that  three  unrecorded  releases- 
of  certain  deeds  of  trust  were  executed  (as  they  were  alleged 
to  be)  by  the  holders  of  the  notes  secured  by  such  deeds  of 
trust.  But  the  Secretary  was  at  the  same  time  advised  by 
the  Attorney-General  that  before  accepting  a  transferor  tho 
property  the  United  States  attorney  should  ascertain  whether 
the  persons  who  executed  such  releases  are  the  holders  of 
such  notes,  and,  if  so,  see  that  their  releases  areduly  recorded, 
and  furthermore  that  he  should  see  that  all  unpaid  taxes  upon 
the  property  are  discharged  by  the  grantors  of  the  premises, 
etc. 

On  the  26th  ultimo  the  Secretary  of  the  Treasury  wrote  to 
Messrs.  Wooley,  Porter  &  Hubbeil,  as  follows : 

"  I  have  to  advise  you  of  the  receipt  from  the  Attorney- 
General  of  a  letter  of  the  23d  instant,  transmitting  abstract 
of  title  and  other  papers  covering  property  situated  on  the 
southwest  corner  of  St.  Louis  and  Jefferson  streets,  having 
a  frontage  of  145  feet  on  the  former  and  100  feet  on  the  lat- 
ter street,  selected  as  a  site  for  the  public  building  to  be 
erected  at  Springfield,  Mo.  Before  completion  of  the  transfer 
to  the  Government  of  the  property  in  question,  in  the  opinion 
of  the  Attorney-General  it  will  be  necessary  for  the  district 
attorney  under  whose  charge  the  papers  were  prepared  to 
obtain  certain  information  and  perform  certain  duties,  which 
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action  he  will  be  at  once  reqaested  to  take,  and  apon  indica- 
tion from  him  of  a  compliance  with  the  requirements  of  the 
Attorney-General,  a  formal  transfer  of  the  property  to  the 
Government  will  be  effected,  and  action  taken  looking  to  a 
compliance  with  the  requirements  of  the  act  of  Congress 
authorizing  the  erection  of  the  building  in  question.'' 

In  connection  with  the  foregoing  you  present  for  my  con- 
sideration the  following  questions: 

"  First.  When  does  the  discretionary  power  of  the  Secre- 
tary  of  the  Treasury  in  regard  to  the  selection  of  property 
for  a  site  for  said  building  cease  ? 

<^  Second.  When  does  the  obligation  of  the  Department 
to  make  payment  of  the  purchase  money  for  said  property 
become  established ! « 

"Third.  When  does  the  title  to  said  property  become 
vested  in  the  United  States. 

*•  Fourth.  Has  the  opinion  delivered  by  the  Attorney- 
General  May  6, 1861,  been  or  should  be  modified." 

By  the  act  of  March  29, 1888,  cited  above,  the  Secretary 
of  the  Treasury  is  "authorized  and  directed  to  purchase  or 
otherwise  provide  a  site"  for  the  proposed  building.  Under 
this  provision  he  undoubtedly  derived  authority  to  select 
and  contract  for  the  purchase  of  a  site,  subject  to  the  re- 
strictions imposed  by  the  act  as  to  cost,  etc.,  and  the  corre- 
spondency with  Messrs.  Wooley,  Porter  &  Hubbell  disclose 
-the  fact  that  the  site  offered  by  them  was  selecti'd  aud  their 
proposal  for  the  sale  of  the  same  accepted  by  the  Secretary^ 
on  condition  that  within  a  reasonable  time  they  give  a  valid 
title  thereto  bearing  the  approval  of  the  Attorney-General. 
This  condition  being  assented  to  by  them,  as  shown  by  their 
acts,  the  contract  to  purchase  the  site  so  offered  on  such 
condition  thus  became  complete. 

The  deeds  with  the  evidence  of  title  submitted  by  them 
have  been  found  by  the  Attorney  General  sufficient  to  pass 
a  valid  title  to  the  site  (assuming  that  certain  releases  were 
executed  by  competent  parties,  as  claimed),  subject  to  such 
taxes  as  may  remain  unpaid,  the  papers  not  showing  that 
there  were  no  nnpaid  taxes  thereon. 

Should  it  appear,  on  further  investigation,  that  those  re- 
leases are  good,  that  there  are  no  nnpaid  taxes  on  the  prem- 
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ises,  that  the  same  are  free  from  other  liens  and  incambranoes, 
and  that  nothing  has  occurred  since  the  date  of  said  deeds 
affecting  the  title  of  the  grantors  thereto,  in  sach  case  the 
conditions  imposed  by  the  Secretary  in  his  acceptance  of  the 
proposal  of  Messrs.  Wooley,  Porter  &  Hubbell  woald  seem 
to  be  fully  performed,  and  the  agreement  to  purchase  the  site 
offered  for  sale  by  them  to  be  obligatory.  It  may  be  that,  as 
matter  of  fact,  all  the  conditions  required  of  them  have  al- 
ready been  performed,  and,  in  the  absence  of  investigation, 
the  contrary  can  not  well  be  affirmed. 

Assuming  that  the  above-mentioned  contract  to  purchase 
still  subsists  (which  may  fairly  be  inferred  from  the  papers 
here  before  me),  and  that  there  is  not  sufficient  ground  for  its 
rescission  on  the  part  of  the  Government,  I  submit  the  follow- 
ing in  answer  to  the  questions  proposed  in  your  letter  in  the 
order  in  which  they  are  quoted  above. 

(1)  The  act  of  March  29, 1888,  authorizes  the  Secretary  of 
the  Treasury  to  purchase  <<  a  site."  When  this  is  done  his 
authority  to  purchase  is  exhausted ;  he  is  not  at  liberty  to 
buy  another  site  in  addition  to  the  first.  As  such  authority 
is  limited  to  a  single  site,  so  the  authority  derived  there- 
under to  select  and  contract  for  the  purchase  of  a  site  is 
likewise  restricted.  Thus  the  latter  authority  does  not  ex- 
tend to  the  selection  of  two  or  more  sites,  and  to  the  mak- 
ing of  contracts  for  the  purchase  of  each  at  the  same  time, 
excepting,  perhaps,  where  the  contracts  are  expressly  made ' 
to  take  effect  successively  and  contingently  upon  the  mu- 
nulment  of  prior  contracts  or  the  termination  thereof  with- 
out purchase.  Agreeably  to  this  view,  and  on  the  assump- 
tion that  thecontract  to  purchase  with  Messrs.  Wooley,  Porter 
&  Llnbbell  still  exists,  the  Secretary  is  now  without  authority 
tb  select  a  second  site  and  contract  for  its  purchase.  Should, 
however,  that  contract  become  rescinded  or  otherwise  deter- 
mined without  any  actual  sale  taking  place,  the  authority  to 
select  and  contract  for  the  purchase  of  another  site  would 
revive. 

(2)  The  obligation  to  pay  for  the  property  arises  when  a 
valid  title  thereto  is  conveyed  to  and  becomes  vested  in  the 
United  States ;  hence  not  until  acceptance  of  the  deeds  ten- 
dered by  the  vendors,  previous  to  which  the  investigation 
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hereinbefore  mentioned  should  be  made,  and  it  shoald  appear 
therefrom  that  the  conditions  of  the  contract  of  purchase 
have  been  fally  performed  by  them. 

(3)  The  answer  to  the  third  qaestion  is  contained  in  the 
preceding  paragraph. 

(4)  I  am  not  aware  of  any  modification  of  the  opinion  re- 
ferred to,  nor  am  I  prepared  to  say  (speaking  generally)  that 
it  shoald  be  modified. 

I  have  the  honor  to  be,  very  respectfully, 

G.  A.  JENKS, 
Acting  Attorney- Oeneral. 
The  Secretary  op  the  Treasury. 


CUSTOMS  laws-classification. 

Opinion  of  April  3,  1889  {ante,  p.  272),  respecting  the  classifioation  for 
duty  of  certain  descriptions  of  Chinese  shoes,  explained  ;  and  advised 
that  the  opinion  referred  to  does  not  justify  any  change  in  the  aduiin- 
istration  of  the  castoms  laws,  except  as  to  importations  like  those  con- 
cerning which  it  was  written. 

Department  op  Justice, 

May  6,  188P. 

Sir  :  I  reply  to  your  conimanication  of  the  12th  ultimo 
that  the  opinion  rendered  on  the  3d  of  April,  to  which  you 
refer,  should  be  interpreted  with  reference  to  the  facts  set 
forth  in  the  case  submitted  to  which  it  was  a  reply.  The 
underlying  principle  of  the  opinion  is  that  "  enumeration 
must  be  exhausted  before  assimilation  can  be  resorted  to.'' 

Applying  the  principle  to  the  ca8e,it  wasintended  to  estab- 
lish, in  the  opinion  rendered,  that  the  Chinese  shoes  described 
in  the  case  of  Steayne  v.  Eager  were  enumerated  in  the  clause 
quoted  in  the  opinion,  and  in  no  other;  that,  as  there  were 
not  two  enumerative  clauses  which  might  be  applicable  ta 
the  import,  the  last  clause  of  section  2499  was  inapplicable; 
that  the  prior  clauses  of  section  2499  were  limited  to  non- 
euumerated  articles,  and  under  the  facts  were  not  applicable ; 
that  even  if  the  cotton  clause,  under  which  the  court  had 
ruled  the  goods  should  be  classitied,  might  be  applied  in  some 
cases,  yet  as  the  hair  clause  cited  provided  for  "all  manufac- 
tures of  every  description  composed  wholly  or  in  part  of  hair 
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not  specifically  enamerated  or  provided  for,"  it  was  a  more 
specific  general  euumeration  than  the  cotton  clause,  whicb 
was  not  so  extended  by  the  act  of  1883  to  imports  composed 
wholly  or  in  part  of  cotton,  and  therefore  this  last  clause  did 
not  subject  the  import  to  the  operation  of  the  last  clause  of 
section  2499  of  the  act  of  1883,  which  provides :  "  If  two  or 
more  rates  of  duty  should  be  applicable  to  any  imported  arti- 
cle, it  shall  be  classified  for  duty  under  the  highest  of  such 
rates." 

The  opinion  referred  to,  thus  limited  to  the  facts  of  the  case 
on  which  it  was  rendered,  does  not  justify  any  change  in  the 
administration  of  the  customs  laws,  except  a<s  to  imports  like 
those  concerning  which  it  was  written. 
I  am,  yours,  respectfully, 

W.  H.  H.  MILLEE, 

The  Seceetaey  op  the  Treasury. 


NAVAL  ACADEMY. 

TVhere  certain  naval  cadets  were  found  deficient  at  tbe  setni-annnal  ex- 
atuiuation  held  at  the  Naval  Academy  iu  Jaunary,  1889,  and,  without 
the  recommendatiou  of  the  Academic  Board,  were  granted  leaves  of 
absence  by  the  Secretary  of  the  Navy  with  permission  to  report  to  the 
Superintendent  of  tbe  Academy  to  join  the  next  fourth  class :  Held  that 
the  Secretary  had  no  power  to  continue  these  cadets  in  the  Academy 
without  the  recommendation  of  tbe  Academic  Board. 

Department  of  Justice, 

May  7, 1889. 

Sir:  Your  communication  of  the  4th  April,  1889,  requests 
an  opinion  on  the  question  whether  the  twenty  naval  cadets 
who  were  found  deficient  at  the  semiannual  examination 
held  at  the  Naval  Academy  in  January  last,  and  who,  with- 
out the  recommendation  of  the  Academic  Board  of  the  Academy^ 
were  granted  leaves  of  absence  by  the  then  Secretary  of  the 
Navy,  with  permission  to  report  to  the  Superintendent  of  the 
Academy  to  join  the  next  fourth  cla«s,  can  be  regarded  as 
legally  continued  in  the  Academy  by  this  action  of  the  Sec- 
retary. 

In  my  opinion  the  Secretary  had  no  power  to  continue 
these  cadets  in  the  Academy  without  the  recommendation  of 
the  Academic  Board.    This  is  removed  beyond  doubt  by  sec- 
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tions  1519  and  1525,  Bev^ised  Statutes,  which  expressly  pro- 
vide that  cadet  midshipmen  and  cadet  engineers,  or  naval 
cadets  as  tbey  are  now  all  designated  under  a  later  law  (22 
Stat.,  285),  ^^ found  deficient  at  any  examination^^  shall  not  be 
continued  at  the  Academy  or  in  the  service,  "except'^  or 
**  unless  "  "  upon  the  recommendation  of  the  Academic  Board,^ 

A  regulation  of  the  Naval  Academy  to  the  same  effect  had 
been  in  force  for  some  years  when  the  legislation  now  em- 
bodied in  those  sections  was  enacted,  and  the  reason  for 
this  interference  of  Congress  was,  no  doubt,  to  prevent  the 
bad  effect  on  the  discipline  of  the  institution  produced  by 
the  occasional  and  x)erhaps  not  always  well  considered  inter- 
ferences of  the  Navy  Department  with  the  operation  of  that 
executive  regulation. 

The  importance  attached  by  Congress  to  the  functions  of 
the  Academic  Board  in  the  economy  of  the  Naval  Academy 
is,  it  may  be  observed,  shown  to  be  undiminished  by  the  re- 
cent act  of  March  2, 1889,  entitled  ^<An  act  to  regulate  the 
course  at  the  Naval  Academy''  (Pamphlet  Laws,  1889,  pp. 
878-879). 

In  conclusion  it  may  be  proper  to  refer  to  the  observations 
of  Mr.  Solicitor-General  Phillips  in  his  opinion  of  the  10th 
July,  1877,  on  the  wisdom  and  effect  of  the  legislation  con- 
tained in  the  above-mentioned  sections  1519  and  1525  (15 
Opin.,  636,  6;37). 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Secbetaby  of  the  Navy. 


TREATY  WITH  GREECE. 

The  rights  and  privileges  granted  to  the  subjects  of  Greece  by  the  first 
article  of  the  treaty  between  the  United  States  and  that  country,  of 
December  22,  1837,  are  guarantied  to  them  with  all  the  force  of  law. 

The  word  **  subjects,"  in  the  treaty,  embraces  corporations,  joint-stock 
companies,  and  other  associations,  commercial  and  industrial,  consti- 
tuted in  conformity  with  the  law  of  Greece. 

^o  legal  objection  exists  to  the  Secretary  of  State  instructing  the  United 
States  minister  at  Athens  to  give  the  Government  of  Greece  an  assur- 
ance that  such  corporations  and  ansociations  may  exercise  in  the  United 
States  all  the  rights  and  privileges  granted,  as  above,  subject  to  the 
appropriate  laws  of  the  United  States  and  those  of  the  several  States. 
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Department  op  Justice, 

May  10,  1889. 

Sir:  By  your  letter  of  the  2d  of  April,  1889,  you  submit 
the  following  inquiry : 

"  Whether,  in  your  opinion,  there  would  be  any  objection 
to  this  Department  instructing  the  minister  of  the  United 
States  at  Athens  to  give  the  Hellenic  Government  an  assur- 
ance •  •  •  that  corporations,  joint-stock  companies,  and 
other  associations,  commercial  and  industrial,  constituted  in 
conformity  with  the  laws  in  force  in  Greece,  may  exercise  in 
the  United  States  all  their  rights,  including  that  of  appear- 
ing before  tribunals  for  the  purpose  of  bringing  an  action 
or  defending  themselves,  with  the  sole  consideration  in  exer- 
cising such  rights-of  always  conforming  to  the  laws  and  cus- 
toms in  force  in  this  country." 

The  first  article  of  the  treaty  of  the  22d  of  December,  1837^ 
between  the  United  States  and  Greece  provides : 

*'  The  citizens  and  subjects  of  each  of  the  two  high  con- 
tracting parties  may,  with  all  security,  for  their  persons, 
vessels,  and  cargoes,  freely  enter  the  ports,  places,  and  rivera 
of  the  territories  of  the  other  wherever  foreign  commerce  is 
permitted.  They  shall  be  at  liberty  to  sojourn  and  reside  in 
all  parts  whatsoever  of  said  territories;  to  rent  and  occupy 
houses  and  warehouses  for  their  commerce ;  and  they  shall 
enjoy  generally  the  most  entire  security  and  protection  in 
their  mercantile  transactions,  on  conditions  of  their  submit- 
ting to  the  laws  and  ordinances  of  the  respective  countries.'' 

By  virtue  of  the  provisions  of  the  sixth  article  of  the  Con- 
stitution of  the  United  States  this  treaty  became  a  part  of 
the  supreme  law  of  the  land,  and  is  obligatory  as  such  in 
every  court,  both  national  and  State.  Whatever  rights  the 
treaty  grants  are  guarantied  to  the  subjects  of  Greece  with 
all  the  force  of  law.  * 

The  second  section  of  the  third  article  of  the  Constitution 
declares  the  judicial  power  of  the  United  States  "shall 
extend  to  all  cases  in  law  and  equity  arising  under  the  Con- 
stitution, the  laws  of  the  United  States,  and  treaties  made 
or  which  shall  be  made  under  their  authority  •♦  *  be- 
tween a  State,  or  the  citizens  thereof,  and  foreign  states, 
citizens,  or  subjects." 
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This  section  is  enforced  by  proper  legislation.  Both  the 
right  and  the  remedy  are  thas  assnred  to  Grecian  subjects. 
The  word  "subjects"  in  the  Constitution  is  used  as  descrip- 
tive of  those  who  owe  perpetual  allegiance  to  a  government 
monarchial  in  form,  as  the  word  "citizens"  is  used  to  de- 
scribe those  who  owe  perpetual  allegiance  to  our  own  gov- 
ernment or  other  republics.  The  word  "citizens"  in  the 
Constitution  has  been  interpreted  in  the  courts  to  include 
corporations  and  associations  such  as  are  described  in  your 
letter.  The  word  "  subjects"  is  entitled  to  a  like  interpreta- 
tion^  so  as  to  include  like  foreign  corporations  and  associa- 
tions. The  protection  and  guaranty  to  corporations,  as  citi- 
zens, of  their  lawful  rights  and  remedies  has  been  carefully 
considered  and  frequently  affirmed  by  the  Supreme  Court  of 
the  United  States. 

In  the  case  of  the  Louisville  Railway  Company  v.  Letson 
(2  How.y  558)  the  law  is  thus  declared : 

"  A  corporation  created  and  doing  business  in  a  particular 
State  is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,  an  inhabitant  of  the  same 
State,  for  the  purposes  of  its  incorporation,  capable  of  being 
treated  as  a  citizen  of  that  State,  as  much  as  a  natural  per- 
son. Like  a  citizen  it  makes  contracts,  and  though  in  regard 
to  what  it  may  do  in  some  particulars  it  differs  from  a 
natural  person,  and  in  this  especially,  the  manner  in  which 
it  can  sue  and  be  sued,  it  is  substantially,  within  the  meaning 
of  the  law,  a  citizen  of  the  State  which  created  it,  and  where 
its  business  is  done,  for  all  the  purposes  of.  suing  and  being 
sued." 

In  the  case  of  the  Ohio  and  Mississippi  Railroad  Company  v. 
Wheeler  (1  Black,  296),  the  court,  citing  the  above  case  with 
approval,  declared  the  principle  settled,  in  the  folio wiug 
language : 

"  That  where  a  corporation  is  created  by  the  laws  of  a 
State,  the  legal  presumption  is  that  its  members  are  citizens 
of  the  State  in  which  alone  the  corporate  body  has  a  legal 
existence,  and  that  a  suit  by  or  against  a  corporation,  in  its 
corporate  name,  must  be  presumed  to  be  a  suit  by  or  against 
citizens  of  the  State  which  created  the  corporate  body ;  and 
that  no  averment  or  evidence  to  the  contrary  is  admissible 
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for  the  purposes  of  withdrawing  the  suit  from  the  jurisdiction 
of  a  court  of  the  United  States.'' 

The  same  doctrine  is  maintained  in  the  cases  of  Marshall 
V.  The  Baltimore  and  Ohio  Railroad  Company  (16  How.,  329); 
Covington  Drawbridge  Company  v.  Shepherd  (20  How.,  233), 
and  Cowles  v.  Mercer  County  (7  Wall.,  121). 

The  word  "  ^ubject8"  in  the  treaty  embraces  such  corpora- 
tions and  associations  as  are  described  in  your  communica- 
tion, and  in  the  courts  of  the  United  States  their  legal  rights, 
as  defined  and  limited  by  the  laws  of  the  United  States  and 
of  the  several  States,  are  fully  protected  by  adequate  reme- 
dies. There  is,  therefore,  no  legal  objection  to  your  com- 
municating to  the  minister  of  the  United  States  at  Athens 
such  instructions  as  are  suggested  in  your  letter,  with  the 
qualification  which  is  annexed  as  a  condition  to  the  first  ar- 
ticle of  the  treaty,  that  the  rights  and  remedies  of  such  cor- 
porations and  associations  are  to  be  enjoyed  subject  to  the 
appropriate  laws  of  the  United  States  and  the  laws  of  the 
several  States. 

I  am,  yours  respectfully, 

W.  H.  H.  MILLER. 

The  Seceetaey  op  State. 


OKLAHOliA. 

The  Indian  title  to  the  lands  within  the  Territory  known  as  Olclahoma 
having  become  eztinguiahed,  and  the  lands  thrown  open  to  settlement, 
that  Territory  has  ceased  to  be  **  Indian  country /'  and  sections  2139 
and  3140,Revi8ed  Statutes,  are  accordingly  no  longer  applicable  there- 
to; nor  is  the  sale  of  spiritaous  liquors  and  beer  in  such  Territory  for- 
bidden thereby. 

Yet,  for  reasons  stated,  the  Internal  Revenue  Department  may  decline 
to  fnmish  special  revenue  stamps  for  the  sale  of  intoxicating  liquors 
within  that  Territory  until  Congress  shall  have  time  to  consider  the 
subject. 

Department  op  Justice, 

May  15, 1889. 
Sir  :  I  received  your  letter  of  the  17th  of  April,  with  its 
inclosure,  in  which  you  ask  :  **  Whether  the  collector  of  in- 
ternal revenue  for  the  district  of  Kansas,  to  whose  jnrisdic- 
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tioD  the  Indian  Territory  was  assigned  some  time  ago  by  an 
Executive  order,  shall  issue  special-tax  stamps  to  retail  liquor 
dealers  who  desire  to  carry  on  business  in  that  portion  of 
the  Indian  Territory  about  to  be  opened  up  for  settlement  by 
the  recent  proclamation  of  the  President  pursuant  to  <An 
act  making  appropriations,'  etc.,  approved  March  2, 1889  f 

Also  yours  of  the  19th  of  April,  in  which  you  ask : 
^<  Whether  it  is  legal  to  sell  beer  and  other  spirits  in  Okla- 
homa, and  whether  this  Department  should  furnish  revenue- 
stamps  for  that  purpose  f 

Section  3448,  Revised  Statutes,  which  is  a  re-enactment  of 
section  107  of  the  act  of  the  20th  of  July,  1S68,  provides : 

<<The  internal-revenue  laws  imposing  taxes  on  distilled 
spirits,  fermented  liquors,  tobacco,  snuffn,  and  cigars,  shall 
beheld  to  extend  to  such  articles  produced  anywhere  within 
the  exterior  boundaries  of  the  United  States,  whether  the 
same  be  within  a  collection  district  or  not." 

This  section  in  terms  extends  the  system  of  internal  reve- 
nue laws,  as  to  distilled  spirits,  fermented  liquors,  and  to- 
bacco, throughout  all  the  domain  within  the  exterior  boun- 
daries of  the  United  States. 

In  the  Cherokee, Tobcuico  Case  (11  Wall.,  616)  the  Supreme 
Court  of  the  United  States  ruled  tha^  the  Indian  Territory 
was  not  an  exception  to  the  generality  of  the  enactment, 
and  as  to  distilled  spirits,  fermented  liquors,  and  tobacco, 
the  provisions  of  the  internal-revenue  laws  were  applicable 
to  and  enforceable  therein. 

The  territory  embraced  in  the  President's  proclamation  to 
which  you  refer  comes  within  this  ruling,  and  the  appro- 
priate provisions  of  the  system  relative  to  stamps  and  penal- 
ties for  violations  of  the  law  apply  with  full  force. 

The  sale  of  beer  and  other  spirituous  liquors,  if  forbidden 
in  that  portion  of  the  country  to  which  the  proclamation  of 
the  President  of  the  23d  of  March,  1889,  applies,  must  fall 
within  the  prohibition  contained  in  sections  2139  and  2140  of 
the  Bevised  Statutes. 

Section  2139  declares:  <<  No  ardent  spirits  shall  be  intro- 
duced under  any  pretense  into  the  Indian  country.  Every 
person  (except  an  Indian  in  the  Indian  country)  who  sells, 
exchanges,  gives,  barters,  or  disposes  of  any  spirituous 
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liquors  or  wine  to  any  Indian  under  the  charge  of  any  Indian 
superintendent  or  agent,  or  introduces  or  attempts  to  iutro- 
duce  any  spirituous  liquor  or  wine  into  the  Indian  country^ 
shall  be  punishable  by  imprisonment  for  not  more  thau  two 
years  and  by  a  fine  of  not  more  than  three  hundred  dollars. 
But  it  shall  be  a  sufficient  defense  to  any  charge  of  introduc- 
iug  or  attempting  to  introduce  liquor  into  the  Indian  country, 
that  the  acts  charged  were  done  by  order  of  or  under  au  thonty 
from  the  War  Department,  or  any  officer  duly  authorized 
thereunto  by  the  War  Department." 

Section  2140  declares :  ^'  If  any  superiutendent  of  Indian 
afiairs,  Indian  agent,  or  commanding  officer  of  a  military 
post  has  reason  to  suspect  or  is  informed  that  any  white  per- 
son or  Indian  is  about  to  introduce  or  has  introduced  any 
spirituous  liquor  or  wine  into  the^  Indian  country  in  violation 
of  law,  such  superintendent,  agent,  subagent,  or  command- 
ing officer  may  cause  the  boats,  stores,  packages,  wagons, 
sleds,  and  places  of  deposit  of  such  person  to  be  searched, 
and  if  any  such  li([uor  is  found  therein,  the  same,  together 
with  the  boats,  teams,  wagons,  and  sleds  used  in  conveying 
the  same,  and  also  the  goods,  packages,  and  peltries  of  each 
person  shall  be  seized  and  deliv^d  to  the  proper  officer, 
and  shall  be  proceeded  against  by  libel  in  the  proper  court 
and  forfeited,  oue-half  to  the  informer  and  the  other  half  to 
the  use  of  the  United  States ;  and  if  such  person  be  a  trader, 
his  license  shall  be  revoked  and  his  bond  put  in  suit.  It 
shall  moreover  be  the  duty  of  any  person  in  the  service  of 
the  United  States,  or  of  any  Indian,  to  take  and  destroy  any 
ardent  spirits  or  wine  found  in  the  Indian  country  dkcept 
such  as  may  be  introduced  therein  by  the  War  Department 
In  all  cases  arising  under  this  and  the  preceding  section 
Indians  shall  be  competent  witnesses." 

These  sections  are  by  their  terms  limited  to  the  '^  Indian 
country."  Their  intent  is  to  protect  the  Indians  from  the 
pernicious  effect  of  intoxicating  drinks,  which  is,  and  has 
been,  the  bane  of  their  race.  Whenever  a  portion  of  the  ter- 
ritory of  the  United  States  ceases  to  be  the  exclusive  and 
rightful  place  of  residence  of  the  Indians,  and  has  become 
legally  appropriated  to  settlement  Vy  the  white  race,  the  pro- 
visions of  the  Indian  code,  of  which  the  two  sections  quoted 
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are  a  part,  if  they  had  been  before  applicable,  lose  their 
eflfective  force. 

The  lands  concerning  which  the  qaestions  snbmitted  arise 
had  been  a  part  of  the  Indian  Territory  over  which  the  Indian 
title  had  not  been  extinguished.  When  in  that  condition  the 
rightful  and  exclusive  ownership,  with  the  possession  inci- 
dent to  it,  was  vested  in  the  Indians.  While  thus  owned  by 
the  Indians  the  sections  quoted  were  in  full  operation ;  but, 
on  the  1st  of  March,  1839,  in  execution  of  previous  negotia- 
tions with  the  Indians,  Congress  passed  an  act  (Statutes  of 
1888  and  1889,  page  757)  by  which,  as  to  a  part  of  the  lands, 
the  entire  title,  with  the  right  of  exclusive  possession,  which 
had  been  vested  in  the  Muscogee  and  Greek  Indians,  became 
vested  in  the  United  States.  On  the  2d  of  March,  1889,  Con- 
gress passed  an  act  (Statutes  of  1888  and  1889,  page  1005) 
for  the  purchase  of  the  biilance  of  the  land  involved  in  your 
inquiries  from  the  Seminole  Indians,  in  pursuance  of  which 
on  the  16th  day  of  March,  1889,  the  land  was  duly  conveyed 
to  the  United  States.  By  the  last- named  act  the  land  ac- 
quired was  made  a  part  of  the  public  domain;  land  ofiQces 
were  provided  for  the  disposal  of  the  land  to  actual  settlers; 
and  the  President  was  authorized  to  make  public  proclama- 
tion of  the  opening  of  the  Territory  for  the  disposal  of  it. 
In  pursuance  of  the  act  the  land  was  by  proclamation 
opened  to  settlement  on  the  22d  day  of  April,  1889.  The 
Indian  title  to  the  land  was  thus  extinguished  and  vested  in 
the  United  States.  Formal  possession  has  been  taken  in  pur- 
suance of  the  purchase,  and  doubtless  much  of  it  has  been 
legally  occupied  by  white  settlers.  The  rights  of  the  Indians 
to  or  their  power  of  government  over  the  land  no  longer 
exist. 

What  constitutes  "  Indian  country  ^  in  the  sense  in  which 
it  is  used  in  sections  2139  and  2140  has  frequently  received 
careful  consideration  by  the  Supreme  Court  of  the  United 
States,  and  the  signification  of  the  phrase  has  a  well-defined 
judicial  interpretation. 

In  the  case  of  Bate»  v.  Clark  (95  U.  S.,  204)  Captain  Bates 
was  the  defendant  in  the  court  below  in  an  action  of  trespass 
for  the  seizure  of  a  "lot  of  whisky.'^  ELe  defended  under 
the  sections  of  the  law  above  cited,  alleging  that  the  seizure 
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was  made  iu  the  ludian  coantry.  Jadgment  was  rendered 
against  him.  On  writ  of  error  to  the  Sapreme  Gonrt  of  the 
United  States  the  judgment  was  affirmed.  Miller,  Justice, 
in  delivering  the  opinion  of  the  court,  in  answer  to  the  ques> 
tion,  <'  What,  then,  is  Indian  country  within  the  meaning  of 
the  acts  of  Congress  regulating  intercourse  with  the  In- 
dians," replied : 

^^  The  simple  criterion  is  that,  as  to  all  the  lands  thus  de- 
scribed, it  was  Indian  country  wherever  the  Indian  title 
had  not  been  extinguished,  and  it  continued  to  be  Indian 
country  so  long  as  the  Indians  had  title  to  it  and  no  longer. 
As  soon  as  they  parted  with  the  title  it  ceased  to  be  Indian 
country,  without  any  further  act  of  Congress,  unless  by  the 
treaty  by  which  the  Indians  parted  with  their  title,  or  by 
some  act  of  Congress,  a  different  rule  was  made  applicable 
to  the  case." 

The  opinion  is  supported  by  the  cases  of  AmericanFur  Com- 
pany v.  United  States  (2  Peters,  358)  and  United  States  v.  Forty- 
three  Gallons  of  Whisky  (93  U.  8.  B.,  561).  The  definition  is 
quoted  with  approval  in  the  case  of  Fx parte  Crow  Dog  (109 
U.  S.  R.,  561). 

As  shown  by  the  facts  above  stated,  the  Indian  title  to  the 
land  referred  to  in  your  letters  has  been  extinguished.  The 
land  has  l)een  thrown  open  to  the  legally  qualified  people  of 
the  United  States  for  settlement  as  a  part  of  the  public  do- 
main. It  is  not  "  ludian  country."  The  provisions  of  sec- 
tions 2139  and  2140  are  not  applicable  to  it,  and  the  sale  of 
"  beer  and  other  spirits "  in  it  are  therefore  not  forbidden 
thereby. 

But  while  the  sale  of  intoxicating  liquors  is  not  forbidden 
in  the  Oklahoma  region  and  the  internal-revenue  laws  rela- 
tive to  them  are  in  force,  their  unrestricted  sale  in  that 
country,  in  its  present  state,  would  be  a  public  disaster.  The 
land  lies  immediately  adjacent  to  and  is  partly  surrounded 
by  Indian  reservations,  occupied  by  large  numbers  of  Indians 
of  diflferent  tribes.  That  tliey  shall  be  protected  from  the 
baneful  effect  of  intoxicating  drinks,  is  a  well-established 
policy  of  the  Government.  An  unrestricted  sale  of  such 
liquors  in  their  immediate  vicinity  would  be  almost  as  harm- 
ful and  dangerous  to  the  public  peace  as  on  the  reservations* 
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Tbe  laws  which  were  passed  at  the  last  session  of  Con- 
gress, opening  the  Territory  to  settlement,  are  incomplete. 
Congress  donbtless  intended  to  speedily  snpplement  them 
with  appropriate  adequate  legislation.  No  Territorial  nor 
State  organization  exists,  ^o  county,  nor  mnnicipal  organi- 
zations, officers,  or  laws  are  provided  for.  The  influx  of 
population  has  been  sudden  and  from  widely  different  parts 
of  the  country.  For  a  considerable  period  of  time  the  moral 
force  of  good  neighborhood  and  society  may  not  have  power 
to  keep  in  chock  the  lawless  element.  For  a  short  time  a 
state  of  legal  chaos  must  exist.  The  obvious  inference  from 
this  condition  of  affairs  is  that  the  peace  will  be  best  pro- 
moted by  temporarily  declining  to  assess  special  taxes,  or 
issue  licenses  for  the  sale  of  intoxicating  liquors  in  that  re- 
gion, until  Congress  shall  have  time  to  take  such  action  as 
the  emergent  necessity  of  the  case  calls  for.  You  may  refuse 
temporarily  to  issue  such  licenses  without  a  violation  of  law, 
for  sections  3240  and  3241  clearly  contemplate  that  when  a 
license  is  granted  it  shall  specifically  define  and  describe 
some  known  place  of  doing  business  under  it.  There  being 
no  counties  nor  legally  organized  towns  whose  limits  are 
capable  of  definition,  nor,  as  yet,  any  permanent  well-known 
buildings,  the  legal  description  and  location  required  by  the 
statutes  can  not  with  sufficient  certainty  be  set  forth  in  the 
licenses.  Intelligent  public  opinion  will  approve  delay  in  the 
issue  of  licenses  and  Congress  will  doubtless  ratify  it.  If  the 
unprincipled  and  reckless  should  attempt  to  make  sales  with- 
out license  the  offenders  may  be  severely  punished  for  a  vio- 
lation of  the  revenue  laws.  In  this  manner  the  evils  that 
would  be  incident  to  a  general  unrestricted  sale  of  intoxi- 
cating liquors  may  be  to  a  large  extent  prevented. 

I  am,  therefore,  of  opinion  that,  in  the  exercise  of  a  judi- 
cious discretion  in  the  execution  of  the  internal-revenue  laws, 
you  may  decline  to  issue  licenses  for  the  sale  of  intoxicating 
liquors  within  that  region  until  Congress  shall  have  time  to 
consider  the  subject. 

I  am,  yours  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 
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DISTRIBUTION  OF  UNITED  STATES  REPORTS. 

In  making  np  complete  sets  of  the  Supreme  Court  Reports  for  the  places 
to  be  supplied  tinder  the  act  of  February  12, 1889,  chapter  135,  the  vol- 
umes heretofore  distributed  to  the  circuit  and  district  Judges  are  not  to 
be  taken  into  account. 

The  distribution  of  the  reports  provided  for  by  that  act  has  no  reference 
whatever  to  former  distributions  of  reports  to  judges. 

Where  the  circuit  and  district  courts  hold  their  sessions  in  the  same 
rooms,  one  set  of  reports  only  are  to  be  provided  for  the  places  where 
such  courts  sit.  But  where  these  courts  hold  their  sessions  in  different 
buildings  or  in  different  rooms  of  the  same  building,  a  set  of  reports 
are  to  be  provided  for  the  place  where  each  court  sits. 

Places  where  the  Territorial  courts  sit  are  not  withiu  the  provisions  of 
the  act. 

Department  of  Justice, 

May  15,  1889. 
Sir:  Your  cominuuication  of  24tli  April,  ultimo,  asking  an 
npiniou  on  certain  questions  which  have  arisen  in  carrying 
out  the  act  of  Congress  of-  February  12,  1889,  entitled  '*Au 
act  to  amend  section  six  hundred  and  eighty-three  of  the 
Revised  Statutes  relating  to  the  distribution  of  the  reports 
of  the  Supreme  Court,"  has  received  my  consideration. 
The  first  section  of  the  act  provides  as  follows : 
"  That  section  six  hundred  and  eighty  three  of  the  Revised 
Statutes  of  the  United  States  be,  and  the  same  i.i  ueieby,  so 
amended  as  to  provide  for  the  distribution,  by  the  {Secretary 
of  the  Interior,  of  one  set  of  the  official  reports  of  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  or  an  exact 
reprint  of  the  same,  comprising  volumes  one  to  one  hundred 
and  twenty-two,  inclusive,  or  so  many  volumes  as  may  be 
needed  with  those  already  supplied  to  make  one  such  set,  to 
each  of  the  places  where  the  circuit  and  district  courts  of  the 
United  States  are  regularly  held :  Provided,  That  where  a 
circuit  court  and  district  court  are  both  holden  at  the  same 
place,  only  one  such  set,  or  so  many  volumes  as  may  be 
needed  with  those  already  supplied  to  make  one  such  set, 
shall  be  distributed  to  that  place :  Provided  further j  That 
for  the  sets  or  parts  of  sets  distributed  as  aforesaid  not  ex- 
ceeding two  dollars  per  volume  shall  be  paid;  and  said  re* 
ports  shall  be  kept  by  the  clerks  of  said  courts  and  their  sue- 
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cessors  in  office  for  the  use  of  said  courts  and  the  officers 
thereof^  and  the  sam  of  twenty-eight  thousand  dollars,  or  so 
much  thereof  as  may  be  necessary,  is  hereby  appropriated  to 
carry  out  the  above  provision.'' 

It  is  in  the  application  of  this  section  to  its  subject  matter 
that  have  arisen  the  questions  submitted  for  opinion.  These 
questions  I  now  proceed  to  treat  in  their  order. 

The  first  question  is:  Whether  the  volumes  of  Supreme 
Court  reports  already  supplied  by  the  Department  of  Justice 
to  the  circuit  and  district  judges  of  the  United  States  are  in 
all  cases  to  be  regarded  9s  a  part  of  the  sets  required  by  the 
law  above  referred  to  to  be  furnished,  or  only  in  cases  where 
the  judges  reside  in  places  at  which  circuit  and  district  courts 
are  held,  or  in  no  case  whatever. 

The  law  seems  to  imply  that  those  volumes  already  sup- 
plied by  the  Department  of  Justice  are  to  be  regarded  as  now 
and  hereafter  available  for  the  use  of  the  circuit  and  district 
courts,  and  that  only  those  not  hitherto  furnished  are  to  be 
purchased  under  its  provisions.  Some  of  the  judges,  how 
ever,  take  the  ground  that  these  volumes  are  designed  for 
their  personal  use,  and  are  not,  therefore,  to  be  countediu 
completing  sets  under  the  provision  of  the  new  law.  If  this 
view  is  adopted,  the  number  of  volumes  to  be  purchased  will 
be  very  largely  increased  over  what  it  otherwise  would  be. 

It  does  not  seem  to  me  that  there  is  anything  in  this  act 
which  interferes  with  the  right  of  each  circuit  and  district 
judge  to  continue  to  receive  a  copy  of  each  volume  of  the  Re- 
ports of  the  Supreme  Court  of  the  United  States  for  his  pri- 
vate use  while  holding  his  commission  as  a  judge,  nor  do  I 
see  anything  there  which  appropriates  to  any  other  use  the 
volumes  of  said  reports  furnished  to  these  judges  up  to  the 
date  of  the  approval  of  the  act. 

As  I  read  the  act,  it  allows  the  law  existing  at  the  time  it 
went  into  operation  as  to  the  distribution  of  the  Supreme 
Court  reports  among  the  judges  to  remain  in  full  operation, 
and  makes  an  additional  provision  for  distributing  full  sets 
of  these  reports  "  to  each  of  the  places  where  the  circuit  and 
district  courts  of  the  United  States  are  regularly  held,    • 

•    •    for  the  use  of  said  courts  and  the  officers  thereof." 

I  am  of  opinion  that  the  volumes  heretofore  furnished 
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the  circait  and  district  jud^e^  are  not  to  be  taken  into  ac- 
count in  making  up  complete  sets  of  the  Supreme  Court 
reports  for  the  places  to  be  supplied  under  the  law.  The 
language  of  the  act  which  is  referred  to  as  perhaps  favoring 
that  interpretation  is  where  it  provides  that  the  volumes 
to  be  supplied  to  each  place  shall  be  only  so  many  ^^as  may 
be  needed  with  those  already  supplied  to  make  one  such  set^ 
Any  difficulty  caused  by  this  language  would  seem  to  be 
removed  by  the  information  furnished  by  thA  files  of  this 
Department  that  there  are  already  incomplete  sets  of  the 
Supreme  Court  reports  at  some  of  the  places  where  circuit 
and  district  courts  of  the  United  States  are  held,  which  are 
the  property  of  the  United  States. 

In  interpreting  a  statute  we  may  look  at  the  surrounding 
facts  just  as  in  the  case  of  a  private  writing,  and  it  some- 
times occurs  that  but  for  such  extraneous  evidence  it  would 
be  difficult  to  make  sense  of  the  law.  {Piatt  v.  Union  Pacific 
JR.  R.  Co.^  99  U.  S.,  48;  United  States  v.  Union  Pacific  R.  R. 
Co.,  91  U.  S.,  72.) 

Beading  the  statute,  then,  by  the  light  of  this  extraneous 
information,  I  am  clearly  of  opinion  that  the  distribution  of 
reports  provided  for  has  no  reference  whatever  to  former  dis- 
tributions  of  reports  to  judges. 

The  second  question  is  as  follows :  Whether,  when  the  cir- 
cuit and  district  courts  are  holden.in  the  same  city,  as  for 
instance,  Boston,  but  in  different  buildings  or  in  different 
parts  of  the  same  building,  so  that  the  library  of  the  circuit 
court  is  not  conveniently  accessible  to  the  officers  of  the  dis- 
trict court,  a  set  is  required  by  the  law  to  be  provided  for  each 
court.  In  other  words,  whether  the  phrase  "  the  same  place,^ 
used  in  the  law,  refers  to  the  town  or  city  or  has  a  more  lim- 
ited application. 

I  am  of  opinion  that  the  meaning  of  the  law  is  that  where, 
as  in  some  instances  is  the  case,  the  circuit  and  district  courts 
of  the  United  States  for  certain  districts,  sitting  at  different 
times,  respectively,  hold  their  sessions  in  the  same  rooms, 
one  set  of  reports  shall  be  furnished  for  the  places  where  such 
courts  sit,  and  that,  in  all  cases  where  the  circuit  and  district 
courts  for  any  district  hold  their  sessions  in  different  build- 
ings or  in  different  rooms  of  the  same  building,  a  set  of  re- 
ports shall  be  provided  for  the  place  where  each  court  sits, 
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for  the  use  of  the  coart  and  the  officers  thereof,  irrespective 
of  any  cousideration  of  coaveuience  or  proximity.  This  seems 
to  me  to  be  the  iutent  of  the  act,  which  provides  for  a  want 
seriously  felt  in  many  places  where  United  States  courts  are 
held,  and  which  should  therefore  be  liberally  interpreted, 
according  to  the  well-known  rule  applicable  to  the  statutes 
affording  remedies  for  public  inconveniences. 

The  third  question  is  as  follows :  Whether  the  law  requires 
that  these  reports  shall  be  supplied  for  the  use  of  the  Terri- 
torial courts,  a  number  of  applications  having  been  made  by 
the  judges  of  said  courts  for  said  reports  under  the  provisions 
•of  this  act. 

I  am  of  opinion  that  the  places  where  the  Territorial  courts 
are  held  do  not  come  within  the  act,  it  having  been  repeatedly 
decided  by  the  Supreme  Oourtthat  Territorial  courts  are  not 
embraced  by  the  terms  ^<  circuit  and  district  courts  of  the 
United  States."  (See  Reynolds  v.  United  States,  98  U.  S.,  154, 
^nd  cases  cited.) 

I  have  the  honor  to  be,  yours,  very  respectfully, 

W.  H.  H.  MILLER. 

The  Segbetaby  of  the  Intebiob. 


NATIONAL  BANK  IN  OKLAHOMA. 

Under  existing  legislation  relating  to  the  establishment  of  national 
banking  associations,  anil  in  the  present  condition  of  Oklahoma  (being 
without  a  government  and  system  of  laws),  snch  banking  associations 
can  not  lawfully  be  authorized  and  established  in  the  Territory  known 
by  that  name. 

Depabtment  of  Justice, 

May  18,  1889. 

Sib  :  Your  communication  of  April  4, 1889,  asks  an  opinion 
as  to  whether  national  banks  may  be  lawfully  authorized  and 
established  in  the  region  of  country  recently  acquired  and 
thrown  oi>en  to  settlement,  and  commonly  known  as  Okla- 
homa. 

It  is  provided  by  section  5146,  Revised  Statutes,  as  follows : 
<' Every  director  (of  a  national  banking  association)  must, 
during  his  whole  term  of  service,  be  a  citizen  of  the  United 
States,  and  at  least  three-fourths  of  the  directors  must  have 
resided  in  the  State,  Territory,  or  district  in  which  the  associa- 
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tion  is  located /or  at  least  one  year  immediately  preceding  their 
election^  and  mast  be  residents  therein  daring  their  contina- 
ance  in  office.-'  This  provision  of  law  I  understand  to  be  in 
force  still. 

It  would  seem  that  this  reqairemeut  of  one  year's  residence 
in  the  State,  Territory,  or  district  in  which  a  national  bank- 
ing association  is  located,  as  to  at  least  three-fourths  of  the 
directors,  presents  a  barrier  to  the  organization  of  any  such 
institution  in  Oklahoma  for  quite  a  year  to  come,  as  it  may 
be  assumed  that  no  person  elected  a  director  of  any  such  in- 
stitutiou  to  be  located  in  Oklahoma  would  possess,  sooner,  the 
qualification  as  to  residence. 

The  legislation  aathorizing  national  banking  associations 
to  be  established  in  a  Territory  has  in  view,  I  think,  a  Ter- 
ritory regularly  organized,  with  a  government  and  a  system 
of  laws  for  the  protection  of  persons  and  property,  and  not  a 
Territory  like  Oklahoma  without  any  government  at  all  and 
destitute  of  laws  for  the  regulation  of  the  civil  relations  of 
its  people— a  Territory  without  rules  of  property,  and  with- 
out even  customs  to  take  the  place  of  legislation. 

It  was  not  a  Territory  in  the  condition  of  Oklahoma  that 
Congress  could  have  referred  to  in  section  5197,  Revised 
Statates,  which  declares  that  any  association  may  charge  on 
loans  or  discounts  made,  oron  notes,  bills  of  exchange,  or  other 
evidences  of  debt,  "interest  at  the  rate  allowed  by  the  laws 
of  the  ♦  ♦  •  Territory  ♦  ♦  •  where  the  bank  is 
located,  and  no  more,  except,"  etc. 

Nor  could  Congress  have  had  such  a  TeiTitory  in  contem- 
plation when  it  directed  in  section  5226,  Revised  Statutes, 
that  on  the  failure  of  a  national  banking  association  to  re* 
deem  its  circulating  notes  they  should  be  protested  "  by  a 
notary  public,"  and  yet  have  omitted  to  provide  the  Territory 
with  such  an  officer  for  that  purpose. 

It  is  not  necessary  to  look  further  into  the  legislation  on 
this  subject  to  establish  the  proposition  that  there  is  no 
authority  to  make  the  dangerous  experiment  of  locating  a 
national  banking  association  in  a  country  destitute  of  the 
laws  and  sanctions  that  are  essential  to  the  safety  of  a  bank. 
Very  respectfully  yours, 

W.  H.   H.  MILLER. 

The  Secretary  of  the  Treasury. 
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DUMPING  MATERIAL  IN  THE  HUDSON. 

The  authority  conferred  upou  the  Secretary  of  War  by  the  act  of  Jnne 
29|  1888,  chapter  496,  does  not  extend  to  the  waters  of  the  Hudson 
RlTcr  as  far  distant  from  New  York  harbor  as  Troy,  Albany,  and  New 
Baltimore. 

The  term  <*  tributary  waters, ''  as  used  in  that  act,  covers  only  such  parts 
of  the  river  as,  in  a  broad  sense,  can  be  regarded  as  connected  with 
that  harbor. 

Department  of  Justice, 

May  21,  1889. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  20th  instant,  asking  my  opinion  <<  as  to  the 
powers  of  yoar  Department,  and  its  jurisdiction  under  the 
act  of  Congress  approved  June  2D,  18S8,  relative  to  the  de- 
terioration of  the  channel  ,of  the  Hudson  River  near  Troy, 
Albany,  and  New  Baltimore,  caused  by  the  dumping  of 
dredged  material  into  the  channel  under  the  authority  of 
the  State  of  New  York;  that  is,  under  contracts  made  with 
the  State  for  deepening  the  channel  by  dredging  out  various 
points  between  the  towns  named." 

Answering  your  inquiry  I  beg  to  say,  that  the  jurisdiction 
conferred  by  the  act  referred  to  is  limited  "  To  the  tidal  waters 
of  the  harbor  of  New  York,  and  its  adjacent  or  tributary 
waters,  or  to  those  of  Long  Island  Sound."  And  by  section 
5  of  said  act  provision  is  made  for  the  designation  by  the 
President  of  an  officer  to  be  known  as  "  Supervisor  of  the 
Harbor,"  to  act  under  the  direction  of  the  Secretary  of  War 
in  enforcing  the  provisions  of  the  act,  and  detecting  of- 
fenders against  the  same.  The  only  expression  iu  the  act 
which  would  seem  to  give  any  color  to  the  claim  of  juris- 
diction in  the  waters  of  the  Hudson  River,  as  far  away  as 
the  points  named,  is  "tributary  waters;" "but  I  think  it  is 
plain  from  the  connection  that  by  the  use  of  these  words 
Congress  did  not  intend  that  theauthority  of  this  supervisor 
of  the  harbor  should  extend  to  the  remote  limits  of  the  nav- 
igable waters  of  tributary  rivers.  On  the  contrary,  I  am  of 
the  opinion  that  the  term  "tributary  waters"  must  be  re- 
stricted so  as  to  cover  only  such  parts  of  the  river  as,  in  a 
broad  sense,  can  be  regarded  as  connected  with  the  harbor 
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of  !New  York.  It  can  hardly  have  been  intended,  for  in- 
stance, that  a  person  designing  to  excavate  or  dredge  the 
river  L50  miles  above  New  York  shoald,  before  commencing 
work,  apply  to  the  harbor-master  of  New  York  for  a  permit 
as  provided  in  section  3  of  the  act  in  qaestion. 
Very  respectfully, 

W.  H.  H.  MILLER. 
The  Secretary  op  War. 


APPOINTMENT  TO  OFFICE. 

By  section  1754|  Revised  Statutes,  it  is  made  the  duty  of  those  making 
appointmenta  to  ciTil  offices  to  give  a  preference,  other  things  beinj; 
equal,  to  the  class  of  persons  named  in  that  section ;  but  the  matter  of 
capacity  and  personal  fitness  for  the  place  is  for  the  determination  of 
the  appointing  power. 

Department  of  Justice, 

May  24,  1889. 
Sir  :  Your  note  of  May  21,  inclosing  the  opinion  of  the 
Assistant  Attorney- General  for  the  Post-Office  Department 
as  to  the  construction  of  section  1754  of  the  Revised  Statutes 
of  the  United  States,  and  asking  my  opinion  upon  the  ques- 
tion whether  that  section  is  mandatory  or  not,  is  received. 

In  response  I  have  to  say  that  I  concur  in  the  opinion  of 
the  Assistant  Attorney-General  upon  that  question.  I  have 
no  doubt  that  it  was  the  purpose  of  Congress  to  make  it  the 
duty  of  those  making  appointments  for  civil  offices  to  give  a 
preference,  other  things  being  equal,  to  the  class  of  persons 
named  in  this  section.  Of  course,  as  the  Assistant  Attor- 
ney-General for  the  Post-Office  Department  says,  the  matter 
of  capability  and  personal  fitness  is  still  a  matter  of  judg- 
ment for  the  appointing  power. 
Respectfully,  yours, 

W.  H.  H.  MILLER. 
The  Postmaster-General. 
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ARIZONA  LEGISLATURE. 

Statutory  proTisions  regnlatiiif;  the  assembling  of  Territorial  legislatures 
reviewed ;  and,  npon  oonsideration  thereof,  advised  that  the  governor 
of  Arizona  Territory  is  withont  power  to  convene  a  special  session  of 
the  Territorial  legislature. 

Department  op  Justice, 

May2d,lSS9.   . 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  a  tele> 
gram  from  the  governor  of  Arizona  Territory,  addressed  to 
the  President,  asking  his  consent  to  the  calling  of  an  extra 
session  of  the  Territorial  legislature,  which  yon  have  referred 
to  me  with  the  request  that  I  give  an  early  opinion  npon  the 
question  whether  an  extra  session  can  be  called,  and  whether 
the  President's  consent  thereto  is  essential.  Accompanying 
said  telegram  is  a  copy  of  a  communication  addressed  to  you 
by  the  governor  of  Arizona  Territory,  and  also  a  copy  of  the 
opinion  of  the  Attorney-General  upon  the  question  whether 
the  legislature  of  Arizona  can  legally  continue  in  session  after 
the  expiration  of  sixty  days  from  its  organization. 

The  general  law  governing  the  sessions  of  the  legislative 
assemblies  of  the  several  Territories  as  to  the  time  of  assem- 
bling and  duration  of  the  session  is  found  in  section  184G 
Revised  Statutes,  and  the  act  of  December  23, 1880  (Supple- 
ment Revised  Statutes,  586),  amending  section  1852,  Revised 
Statutes. 

Section  1846  provides  that  the  sessions  of  the  respective 
legislative  assemblies  shall  be  biennial,  and  that  each  legisla- 
tive assembly  shall  Ax  by  law  the  day  of  the  commencement 
of  its  regular  sessions. 

By  section  2880,  Revised  Statutes  of  Arizona,  it  is  provided 
that  <<  the  legislative  assembly  shall  meet  at  the  capitol  on  the 
thini  Monday  in  January,  1889,  and  every  two  years  there- 
after.'^ 

The  duration  of  said  sessions  is  limited  by  the, act  of  De- 
eember  23,  1880,  to  sixty  days,  and  for  the  sessions  covering 
that  period  appropriations  have  from  time  to  time  been  made 
by  Congress.  The  appropriation  for  the  legislative  expenses 
of  Arizona  Territory  for  the  session  of  1889  Wiis  made  by  the 
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legislative,  execative,  and  jadicial  appropriation  ^t  of  July 
II,  1888  (25  Stat.,  27C),  appropriating  therefor  the  sam  of 
924,250.  No  provision  was  made  for  legislative  expenses  for 
the  Territory  of  Arizona  by  the  act  making  appropriation  for 
the  legislative,  executive,  and  judicial  expenses  of  the  Gov- 
ernment for  the  fiscal  year  ending  June  30, 1890.  (25  Stat., 
726.) 

Section  1886,  Revised  Statutes,  provides  that  <*  no  session 
of  the  legislature  of  a  Territory  shall  be  held  until  the  ap- 
propriation for  its  expenses  has  been  made,"  and  section  1888, 
Revised  Statutes,  provides  that  ^<no  legislative  assembly  of  a 
Territory  shall  in  any  instance  or  under  any  pretext  exceed 
the  amount  appropriated  by  Congress  for  its  annual  expenses." 

The  foregoing  are  all  the  provisions  of  the  statutes  rela- 
tive to  the  biennial  session  of  the  legislature.  The  governors 
of  the  Territories  of  Washington,  Idaho,  and  Montana  are 
authorized  under  section  1923,  Revised  Statutes,  to  convene 
an  extra  session  of  the  legislative  assembly  on  extraordinary 
occasions  at  any  time.    Said  section  is  aa  follows : 

"  In  each  of  the  Territories  of  Washington,  Idaho,  and 
Montana,  the  governor  shall  have  the  power  to  call  the  legisla- 
tive assembly  together  by  proclamation,  on  an  extraordinary 
occasion,  at  any  time." 

This  power  given  to  the  governors  of  the  said  three  Ter- 
ritories seems  to  have  been  contemplated  by  the  organic  acts 
of  these  three  Territories,  which  provide  that  <<  no  session  in 
any  one  year^^  (which  implies  there  may  be  a  session  ofteuer 
than  once  in  two  years)  "  shall  exceed  the  term  of  forty  days,^ 
etc.,  whereas  in  the  acts  organizing  the  other  Territories  it  is 
provided  *<  that  no  one  session  shall  exceed  the  term  of  forty 
days,"  etc. 

Under  the  authority  contained  in  this  section  the  governor 
of  Montana  convened  an  extra  session  of  the  legislative  as- 
sembly of  said  Territory  April  14,  1873,  and  Congress  subse- 
quently, in  making  an  appropriation  to  defray  the  expense  of 
said  extraordinary  session  by  the  deficiency  appropriation  act 
of  June  22, 1874  (18  Stat,  135),  embodied  in  said  act  this  pro- 
vision :  '*  But  hereafter  no  extraordinary  session  of  the  leg- 
islature of  any  Territory,  icherever  the  same  is  note  authorized 
by  lawy  shall  be  called  until  the  reasons  for  the  same  have 
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been  presented  to  the  President  of  the  United  States  and 
his  approval  thereof  has  been  duly  given."  This  provision 
is  embodied  in  the  Suplement  to  the  Revised  Statutes  (page 
Go)  and  is  now  in  force,  applicable  to  all  the  Territories. 

From  the  authorities  contained  in  the  sectionsuf  the  Revised 
Statutes  and  the  act  above  referred  to,  it  seems  clear  that  the 
governors  of  the  several  Territories  have  no  power  to  convene 
extra  sessions  of  the  legislative  assemblies,  except  in  the  Terri- 
tories of  Washington,  Idaho,  and  Montana,  and  that  since  the 
act  of  June  22,  1874,  the  governors  of  these  Territories  have 
no  such  power  except  upon  the  approval  of  the  President. 

Reference  is  made  by  the  governor  of  Arizona  to  section 
2939  of  the  Revised  Statutes  of  Arizona  of  1887  for  the  au- 
thority of  the  governor  to  convene  the  Territorial  assembly 
of  that  Territory  in  extra  session.  The  particular  paragraplfs 
of  the  section  referred  to  are  as  follows : 

2939  (Sec.  1).  "  In  addition  to  the  powers  conferred  upon 
the  governor  by  the  Constitution  and  the  laws  of  the  United 
States,  he  has  the  power  and  shall  perform  the  duties  pre- 
scribed in  this  chapter. 

•  •••••• 

(Sec.  16).  "He  may  convene  the  legislature  by  proclamation 
on  extraordinary  occasions  by  the  consent  of  the  President 
or  Congress  of  the  United  States."  Revised  Statutes  of  Ari- 
zona, 524. 

The  question  therefore  arises  whether  this  act  of  the  Ter- 
ritorial legislature  enlarging  the  puwers  of  the  governor  of 
the  Territory  is  within  the  scope  of  its  authority  and  not  in 
conflict  with  existing  laws  of  the  United  States. 

The  organic  law  contained  in  the  Revised  Statutes  and 
subsequent  legislation  applicable  to  all  the  Territories  pro- 
vides that  **  the  legislative  power  of  every  Territory  shall 
extend  to  all  rightful  subjects  of  legislation  not  inconsistent 
with  the  Constitution  and  laws  of  the  United  States."  (Rev. 
Stat.,  sec  1851.) 

It  further  declares  that  the  secretary  of  the  Territory  shall 
transmit  copies  of  the  laws  and  journals  to  the  President  and 
the  President  of  the  Senate  and  Speaker  of  the  House  of 
Representatives  for  the  use  of  Congress  (section  1844,  Rev. 
Stat.),  and  section  1850,  Revised  Statutes,  provides  that  <^all 
274— VOL  XIX 21 
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laws  passed  by  the  legislative  assembly  and  governor  of  any 
Territory,  except  in  the  Territories  of  Colorado,  Dakota, 
Idaho,  Montana,  and  Wyoming,  shall  be  submitted  to  Con- 
gress, and  if  disapproved  shall  be  null  and  of  no  effect.^ 

After  a  careful  consideration  of  the  foregoing  provisions  I 
am  satisfied  that  in  the  Territories  of  Washington,  Idaho, 
and  Montana,  the  same  being  authorized  by  law,  the  gov- 
ernor of  such  Territory  may,  with  the  consent  of  the  Presi- 
dent, convene  extraordinary  sessions  of  the  Territorial  as- 
semblies, notwithstanding  no  provision  may  have  been  made 
by  Congress  for  the  legislative  expenses  of  said  session,  and 
that  section  188(3,  providing  that  ^'  no  session  of  the  legisla- 
ture of  a  Territory  shall  be  held  until  the  appropriation  for 
its  expenses  has  been  made,"  has  reference  solely  to  the  reg- 
ular biennial  session  provided  for  by  law,  and  does  not  re- 
strict or  limit  the  power  of  the  governor,  if  approved  by  the 
President,  from  convening  extraordinary  sessions  of  the 
legislature,  although  no  appropriation  may  have  been  made 
therefor. 

It  is  obvious  that  it  was  not  contemplated  that  the  power 
conferred  upon  the  governor,  with  the  consent  of  the  Presi- 
dent, to  convene  the  Territorial  assemblies  in  extraordinary 
session  should  be  dependent  upon  the  action  of  Congress  in 
making  appropriation  therefor  before  it  could  be  exercised, 
because  extraordinary  sessions  would  not  be  required  except 
when  the  exigencies  of  the  occasion  demanded  prompt  action 
on  the  part  of  the  executive,  and  it  was  not  contemphited 
that  the  necessity  for  such  session  could  always  be  known 
while  Congress  was  in  session,  or  that  Cougress  should  be 
convened  to  make  provision  for  this  purpose. 

I  am  therefore  of  the  opinion  that  the  governor  of  those 
Territories,  where  authority  is  expressly  conferred  by  law  to 
convene  the  Territorial  assemblies  in  extraordinary  session, 
may  submit  the  reason  for  calling  an  extraordinary  session 
to  the  President,  and  if  he  approve  the  same  such  session 
may  be  called  although  no  appropriation  has  been  made  for 
that  purpose. 

The  difficult  and  important  question  to  determine,  how- 
ever, is  whether  the  governor  of  Arizona  Territory  has  any 
power  to  convene  an  extra  session  of  the  Territorial  assembly. 
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If  such  power  exists,  it  can  only  be  derived  from  the  act  of 
the  Territorial  legislg^ture  above  cited  conferriug  this  power, 
because  no  such  power  exists  by  the  organic  law ;  but,  on  the 
contrary,  as  such  power  is  expressly  conferred  by  the  organic 
law  upon  governors  of  the  Territories  of  Washington,  Idaho, 
and  Montana,  by  the  well-established  canon  of  construction 
such  poNver  is  therefore  withheld  from  the  governors  of  the 
other  Territories. 

All  acts  of  the  Territorial  legislature  inconsistent  with  the 
organic  act  are  void. 

The  question  came  before  the  Supreme  Court  in  the  case  of 
Ferris  v.  Higley  (20  Wall.,  375),  whether  the  act  of  the  legisla- 
ture of  Utah  Territory  conferring  on  the  probate  court  gen- 
eral jurisdiction  in  civil  and  criminal  cases,  in  both  chancery 
and  common  law,  is  inconsistent  with  the  organic  act. 

The  act  of  September  9,  1850,  establishing  a  Territorial 
government  for  Utah  Territory,  contained  the  provision  com- 
mon to  all  Territories,  that  the  legislative  power  of  the  Terri- 
tory shall  extend  to  all  rightful  subjects  of  legislation,  con- 
sistent with  the  Constitution  of  the  United  States  and  the 
provisions  of  the  act,  and  that  all  laws  passed  by  the  legis- 
lative assembly  and  governor  shall  be  submitted  to  the  Con- 
gress of  the  United  States,  and  if  disapproved  shall  be  null 
and  of  no  effect. 

With  this  act  of  Congress  in  force  the  Territorial  legisla- 
ture in  1855  enacted  a  law  giving  to  probate  courts  in  their 
respective  counties  power  to  exercise  original  jurisdiction, 
both  civil  and  criminal,  and  as  well  in  chancery  as  at  com- 
mon law,  when  not  prohibited  by  legislative  enactment. 

Congress  had  not  enacted  any  act  disapproving  of  this  Ter- 
ritorial act,  and  thus  rendering  it  by  Federal  legislation  null 
and  of  no  effect.  But  the  court  held  that  **  The  acts  of  the 
legislature  are  not  the  only  law  to  which  we  raijst  look  for  the 
powers  of  any  of  these  Territorial  courts.  The  general  his- 
tory of  our  jurisprudence  and  the  organic  act  itself  are  also 
to  be  considered,  and  any  act  of  the  Territorial  legislature  in- 
consistent with  the  latter  must  be  held  void.'' 

A  similar  question  arose  in  the  case  of  Miners^  Bank  v.  Iowa 
(12  How.,  1),  in  which  it  was  contended  that  as  Congress  re 
served  the  power  of  disapproving  and  thereby  annulling  the 
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acts  of  the  Territorial  government,  and  had  in  the  exercise  of 
that  power  stricken  out  several  of  the  provisions  of  the  iict 
under  consideration  and  assented  to  the  residue,  that  it  should 
be  regarded  as  an  act  by  Congress  rather  than  tbat  of  the 
Territorial  government;  but  the  court  held  to  the  contrary. 
See  also  National  Bank  v.  County  of  Yankton  (101  U.  8.,  129) 
as  to  authority  of  Congress  in  relation  to  the  government  of 
the  Territories,  making  the  enactments  of  Congress  supreme 
and  in  effect  the  constitution  of  the  respective  Territories. 

From  the  authorities  cited  I  am  of  the  opinion  that  the 
Territorial  legislature  of  Arizona  had  no  authority  to  confer 
upon  the  governor  of  said  Territory  the  power  to  convene 
the  legislature  in  extraordinary  session,  and  that  although 
the  act  conferring  such  power  was  submitted  to  Congress  in 
compliance  with  the  organic  law,  and  no  action  was  taken 
by  Congress  disapproving  of  the  same,  that  it  can  not  be 
considered  an  act  of  Congress  authorizing  and  confirming 
the  same,  and,  being  inconsistent  with  the  organic  law,  is 
therefore  void*  If  this  view  is  correct  it  follows  that  no 
power  exists  in  the  governor  of  Arizona  to  convene  a  special 
session  of  the  Territorial  legislature. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Segbbtaby  of  the  Intebiob. 


CLEBKS  AND  EMPLOYfiS  IN  THE  POSTAL  SEBVICE. 

The  aathority  conferred  upon  the  Postaiaster-Oeneral  by  the  act  of 
March  %  18B9,  chapter  374,  to  classify  and  fix  the  salaries  of  the  clerks 
and  employes  in  first  and  second  class  post  offices  is  not  merely  dis- 
cretionary with  him.  It  imports  a  duty  to  make  the  classification 
of  such  salaries  which  is  provided  for  in  the  act. 

Dbpabtment  of  Justice, 

June  3, 1889. 
Sib  :  The  qaestion  submitted  in  your  letter  of  May  24th  for 
an  opinion  is  whether,  under  the  provisions  of  the  act  making 
the  appropriations  for  the  service  of  the  Post  Office  Depart- 
ment for  the  fiscal  year  ending  June  30, 1890,  approved  March 
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2, 1889  (Pamphlet  Laws,  p.  841),  you  are  boaud  to  make  the 
classification  of  salaries  as  therein  set  forth,  or  are  merely  in- 
vested with  authority  so  to  do  in  your  discretion. 

This  question  is  one  of  not  a  little  difficulty.  The  language 
used  imports,  in  its  ordinary  use,  simply  authority  with  a 
discretion.  On  the  other  hand,  where  public  rights  or  duties 
are  involved,  words  which  ordinarily  import  merely  permis- 
sion or  authority  are  held  to  impose  a  duty  or  an  obligation. 
{Ritchie  V.  Franklin  County j  22  Wall.,  G8 ;  The  Supervisors  v. 
The  United  States^  4  Wall.,  435;  15  Opin.,  321.)  Thus  " may"  is 
often  construed  as  "  shall "  or  "  must ; "  *'  authorized  "  is  held 
to  mean  the  same  as  <^  required ; "  and  the  question  is  in  which 
sense  the  word  '*  authorized  "  is  used  in  the  statute  under  con- 
^)ideration.  This  statute  is  the  Post  Office  appropriation  bill. 
There  is,  however,  injected  into  it  legislation  foreign  to  the 
ordinary  scope  of  such  a  bill.  The  act  provides  "  for  com- 
peusation  of  clerks  in  post  offices  six  million  five  hundred  and 
fitly  thousand  dollars;"  and  then  follows  the  language  to 
which  your  inquiry  is  addressed.  ^' And  that  the  Postmaster- 
General  be,  and  is  hereby,  authorized  to  classify  and  fix  the 
salaries  of  the  clerks  and  employes  attached  to  the  first-class 
post  offices  from  and  after  July  1, 1889,  as  hereinafter  pro- 
vided: Provided^  however^  that  the  aggregate  salaries  as 
fixed  by  such  classification  shall  not  exceed  the  same  hereby 
appropriated,  namely."  Then  in  minute  detail  the  classifi- 
cation is  fixed,  which  is  designed  to  embrace  all  employes 
of  first-class  post  offices,  commencing  with  the  assistant  post- 
master, the  number  of  grades  mio  which  each  class  of  em- 
ployes is  divided  being  minutely  stated,  and  at  the  end  a 
proviso  (bottom  of  page  843)  that  when  the  salaries  so  stated 
are  adjusted  and  fixed  no  clerk  or  employ 6  shall  be  promoted 
or  advanced  in  grade  or  salary  without  the  approval  of  the 
Postmaster-General  in  accordance  with  the  requirements  of 
section  464,  Postal  Laws  and  Regulations  of  1887.  ^<  And 
hereafter  postmasters  at  offices  of  the  first  and  sevond  classes 
shall  submit  rosters  of  the  clerks  attached  to  their  respective 
offices  to  the  Postmaster-General,  to  take  effect  from  the  first 
day  of  the  fiscal  year,  July  first,  instead  of  January  first, 
as  heretofore,  and  no  roster  shall  be  considered  in  effect 


326  HON,   O.    W.   CHAPMAN 


Clerkg  aii  Kmploy^s  In  Che  P-ostftl  HerTlce. 


until  approved  by  the  Postmaster-General."  Then  follows 
the  following  sentence :  ^^That  all  acts  and  parts  of  acts  that 
conflict  with  the  provisions  herein  before  stated  are  hereby 
repealed." 

It  should  be  stated  that  the  same  provisions  are  made  to 
apply  to  second  class  as  to  (irst-class  post  offices. 

So  far  as  fixed  by  legislation  the  employes  in  these  post  of- 
fices have  heretofore  been  divided  into  four  grades.  (Rev. 
Stat.,  sec.  163;  22  Stat.  L.,  p.  406,  subdivision  2  of  sec.  6.) 
As  matter  of  fact,  I  am  advised  by  the  assistant  attorney- 
general  of  the  Post  Office  Department  that  the  salaries  of 
the  employes  in  first  and  second  class  post  offices  at  the  pres- 
ent time  are  divided  into  more  than  four  grades,  and  are  in 
fact  substantially  gi*aded  according  to  the  provisions  of  the 
act  under  consideration. 

However  that  may  be,  the  minuteness  of  detail  with  which 
Congress  has  seen  fit  to  treat  this  subject  matter  in  this  act^ 
together  with  the  fact  that  the  proviso,  commencing  on  the 
bottom  of  page  843,  seems  to  contemplate  that  the  classifica- 
tion detailed  in  the  act  is  to  be  made,  and  provides  what 
shall  and  shall  not  be  done  <^  hereafter",  induces  the  conclu- 
sion in  my  mind  that  it  is  the  legislative  will  that  these  sal- 
aries shall  hereafter  be  graded  upon  the  basis  of  this  legisla- 
tion. I  am  strengthened  in  this  view  by  the  supposition, 
which  I  think  is  authorized,  that  the  aggregate  of  the  ap- 
propriation was  made  with  reference  to  this  classification. 

Furthermore,  to  hold  that  this  act  gives  only  a  discretion- 
ary authority  to  the  Postmaster-General  is  to  assume  that 
Congress  framed  this  legislation  in  all  its  minuteness  of  de- 
tail, and  then  left  it  to  the  Postmaster-General  to  say  whether 
it  should  ever  have  the  force  of  law,  or  enter  into  the  adminis- 
tration of  the  affairs  of  the  Department  or  not.  I  can  not 
believe  that  such  was  the  intention  of  Congress. 
Respectfully  yours, 

W.  H.  H.  MILLER. 

The  Postmaster-General. 
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SUPERVISING  EXAMINERS  OF  THE  BUREAU  OF  PENSIONS. 

The  special  aathority  given  by  the  act  of  July  11,  1H88,  chapter  615,  to 
appoiot  or  detail  five  supervising  examiners  in  the  Bureau  of  Pensions, 
with  headquarters  in  the  District  of  Columbia,  is  prohibitory  of  the 
appointment  or  detail  of  a  greater  number  for  the  District  or  for  places 
other  than  the  District. 

Department  op  Justice, 

June  6, 1889. 

Sir  :  I  have  considered  your  communication  of  the  22d 
May,  ultimo,  requesting  an  opinion  on  the  question  whether 
more  than  five  supervising  special  examiners  in  the  Pension 
Office  may  be  appointed,  ''provided  their  headquarters  are 
at  places  other  than  in  the  District  of  Columbia  f' 

The  question  arises  upon  the  act  of  July  11, 1888  (Pamph- 
let Laws,  p.  286).  The  act  after,  inter  alia,,  appropriating  a  sum 
sufficient  to  pay  the  per  diem  allowance  and  the  actual  and 
necessary  expenses  of  "  special  examiners,  or  other  persons 
employed  in  the  Pension  Office  detailed  for  the  purpose  of 
making  special  investigations  pertaining  to  said  office" 
when  "  absent  from  home,''  contains  a  proviso  that  five  spe- 
cial examiners,  or  clerks  detailed  and  acting  as  supervising 
examiners,  and  special  examiners  or  clerks  detailed  as  such, 
not  exceeding  three  in  number,  with  headquarters  in  the  Dis- 
trict of  Columbia,  may  be  allowed,  in  addition  to  their  sala- 
ries and  in  lieu  of  per  diem  and  all  expenses  for  subsistence,  a 
sum  not  exceeding  nine  hundred  dollars  each  per  annum,^  •  •  • 

The  only  provision  made  in  the  law  for  supervising  exam- 
iners is  the  one  just  given.  They  and  the  three  special  ex- 
aminers, also  provided  for,  are  required  to  pertbrm  duty  in 
this  District,  and,  accordingly,  are  placed  on  a  different  foot- 
ing as  to  pay  and  allowances  from  the  one  hundred  and  fifty 
special  examiners  provided  for  in  the  paragragh  immediately 
following^  as  ^^an  additional  force  oi  one  hundred  and  fifty 
special  examiners  for  one  year.'' 

In  view  of  the  particularity  with  which  Congress  has  dealt 
with  the  subjects  of  supervising  and  special  examiners,  I  see 
no  reason  whatever  for  the  implication  that  Congress  in- 
tended to  authorize  the  appointment  of  supervising  exam- 
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iners,  without  limitation  as  to  number j  to  perform  daty  oat- 
side  this  District.  The  special  authority  to  appointor  detail 
iive  supervising  examioers  with  headquarters  in  the  District 
of  Columbia  must,  iu  my  opinion,  be  regarded  as  prohibitory 
of  the  appointm  ent  or  detail  of  a  greater  number  for  the  Dis- 
trict or  for  any  other  place. 

I  have  the  honor  to  be,  sir,  your  obedient  servant,    .. 

O.  W.  CHAPMAN, 

Acting  Attorney- OeneraL 
The  Seceetary  of  the  Interior. 


EMPLOYMENT  OF  COUNSEL. 

The  proyision  in  the  act  of  Jaly  18,  1888,  chapter  677,  making  an  appro- 
priation *'  for  carrying  out  the  provisions  of  the  act  of  May  29,  lf^64,  es- 
tablishing the  Bureau  of  Animal  Industry/'  does  not  authorize  the 
Commissioner  of  Agricultnre  to  employ  counsel  for  the  defense  of 
employ^  of  the  Bureau  for  acts  doucj  by  them  in  carrying  out  such 
provisions  under  its  direction.  Employment  of  counsel  in  such  cases 
is  governed  by  sections  189,  362,  and  363  Revised  Statutes. 

Department  of  Justice, 

June  6,  1889. 

Sir:  I  have  duly  considered  your  eoinmiinication  asking 
an  opinion  as  to  whether  the  Bureau  of  Animal  Industry,  in 
the  Department  of  Agriculture,  has  authority  under  the  pro- 
vision in  the  act  of  July  18,  1888,  making  an  approi)riatioii 
for  the  salaries  and  expenses  of  that  Bureau,  to  retain  and 
compensate  legal  counsel  for  the  defense  of  employes  of  the 
Bureau  sued  for  acts  done  by  them  in  carrying  out,  under  the 
direction  of  the  Bureau,  the  act  of  Maj'  20, 1884,  entitled  **An 
act  for  the  establishment  of  a  Bureau  of  Animal  Industry,  to 
prevent  the  exportation  of  diseased  cattle,  nnd  to  provide 
means  for  the  suppression  and  extirpation  of  pleuro  pneumo- 
nia and  other  contagious  diseases  among  domestic  animals." 

The  provision  of  the  act  of  July  18,  1888,  referred  to,  is 
in  the  following  words : 

"For  carrying  out  the  provisions  of  the  act  of  May  twenty- 
ninth,  eighteen  hundred  and  eighty  four,  establishing  the 
Bureau  of  Animal  Industry,  five  hundred  thousand  dollars; 
and  the  Commissioner  of  Agriculture  is  hereby  authorized  to 
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use  any  part  of  this  sum  he  may  deem  necessary  or  expedient, 
and  in  such  manner  as  he  may  think  best,  to  prevent  the  spread 
of  pleuro-pneumouia,  and  for  this  purpose  to  employ  as  many 
persons  as  he  may  deem  necessary,  and  to  expend  any  part 
of  this  sum  in  the  purchase  and  destruction  of  diseased  or 
exposed  animals,  and  the  quarantine  of  the  same,  wheuevei 
in  his  judgment  it  is  essential  to  prevent  the  spread  of  pleuro- 
pneumonia from  one  State  into  another.    •    •    ♦» 

At  the  time  this  provision  went  into  effect  sections  189, 
362,  and  3G3  of  the  Revised  Statutes  were  in  force. 

Section  189  provided : 

'<  No  head  of  a  Department  shall  employ  attorneys  or  coun- 
sel at  the  expense  of  the  United  States ;  but  when  in  need  of 
counsel  or  advice  shall  call  upon  the  Department  of  Justice, 
the  officers  of  which  shall  attend  to  the  same." 

Section  362  provided : 

"  The  Attorney-General  shall  exercise  general  superintend- 
ence and  direction  over  the  attorneys  and  marshals  of  all  the 
districts  in  the  United  States  and  the  Territories  as  to  the 
manner  of  discharging  their  respective  duties ;  and  the  sev- 
eral district  attorneys  and  marshals  are  required  to  report 
to  the  Attorney- General  an  account  of  their  official  proceed- 
ings, and  of  the  state  and  condition  of  their  respective  offices, 
in  such  time  and  manner  as  the  Attorney-General  may  di- 
rect." 

Section  363  provided : 

^<  The  Attorney-General  shall,  whenever  in  his  opinion  the 
pnblic  interest  requires  it,  employ  and  retain,  in  the  name  of 
the  United  States,  such  attorneys  and  counselors  at  law  as 
he  may  think  necessary  to  assist  the  district  attorneys  in  the 
discharge  of  their  duties,  and  shall  stipulate  with  such  as- 
sistant attorneys  and  counsel  the  amount  of  compensation, 
and  shall  have  supervision  of  their  conduct  and  proceedings." 

If  these  provisions  of  the  Revised  Statutes  are  still  in 
force,  and  I  will  assume  that  they  are  so  for  the  present,  it 
is  difficult  to  see  how  you  have  authority  to  employ  counsel 
for  the  purposes  mentioned  in  your  communication. 

It  may  be  that  the  acts  of  the  employes  of  the  Bureau  of 
Animal  Industry,  when  they  are  not  engaged  in  execut- 
ing the  provisions  of  the  act  of  May  29,  1884,  relating  to 
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the  transportation  of  live  stock  entering  into  foreign  or 
interstate  commerce,  must  be  largely  performed  under  the 
authority  of  State  law ;  still  they  are,  at  the  same  time,  i>er- 
formed  by  direction  of  the  National  Government  and  at  the 
expense  of  its  Treasury,  so  that  it  would  seem  to  follow  inev- 
itably that  if  an  employ^  of  the  Bureau  of  Animal  Industry 
be  sued  for  acts  done  by  him  by  State  authority,  and  under 
the  orders  of  that  Bureau,  a  case  has  arisen  for  the  attention 
of  a  regular  law  officer  of  the  Government  or  of  some  pro- 
visional law  officer  to  be  appointed  by  the  Attorney-General 
under  section  363,  Revised  Statutes. 

The  public  interest  that  called  for  the  use  of  the  money  of 
the  United  States  in  extirpating  and  preventing  the  spread 
of  a  malignant  c  ittle  disease  is  the  public  interest  that  re- 
quires that  the  paid  agents  of  the  United  States  who  may  be 
sued  for  acts  done  in  advancement  of  that  object,  it  makes 
no  difterence  whether  under  State  or  National  authority, 
should  be  defended  by  the  law  officers  of  the  United  States. 

If,  then,  the  legislation  contained  in  the  sections  of  the 
Bevised  Statutes  given  above  is  still  in  force,  it  would  seem 
clear  that  the  question  submitted  is  governed  by  them. 

The  next  inquiry  is  whether  the  provision  above  quoted 
from  the  act  of  July,  1888,  has  supplanted  or  otherwise  af- 
fected the  previous  legislation  regulating  the  matter  in  hand. 

The  provision  in  question  contains  no  words  of  express 
repeal  or  of  reference  to  that  legislation.  If  then  that  legis- 
lation is  affected  by  the  provision  in  question,  it  must  be  by 
force  of  the  words  empowering  the  Commissioner  of  Agri- 
culture "  to  employ  as  many  persons  as  he  may  deem  n'ecessary^ 
to  carry  out  the  purposes  of  the  act. 

Without  stopping  to  consider  whether  counsel  employed  to 
defend  agents  of  the  Bureau  of  Animal  Industry  could  under 
any  circumstances  be  held  to  fall  within  the  class  of  persons 
named  in  the  law,  it  may  be  safely  said  that  it  would  not  be 
admissible  to  give  such  scope  to  this  general  language  as 
would  operate  a  repeal,  so  far  as  the  Bureau  of  Animal  Indus- 
try is  concerned,  of  the  legislation  regulating  the  subject  of 
employing  counsel  for  the  Government — legislation  which  was 
intended  to  apply  to  all  branches  of  the  Government,  which 
has  remained  in  force  for  many  years,  and  the  want  of  which 
had  led  to  some  abuses. 
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Repeals  by  implication  are  never  favored,  as  they  carry 
with  them  the  imputation  that  the  legislature  was  ill-informed 
or  inattentive  with  reference  to  the  state  of  the  law  in  force 
before  the  passage  of  the  repealing  statute,  and  the  judi- 
ciary properly  hesitate  to  seem  to  make  such  •»  reflection  on 
a  co-ordinate  department  of  the  Government  unless  compelled 
to  do  so  by  the  impossibility  of  making  the  last  statute  stand 
in  harmony  with  previous  legislation.  {Red  Rock  v.  Henrys 
106  U.  S.,  596,  and  Ohew  Heong  v.  United  States^  112  U.  S.,  536, 
and  the  authorities  cited  in  these  cases.) 

So  far,  however,  from  the  language  of  the  act  of  July  18, 
1888,  being  repugnant  to  the  above  quoted-sections  of  the 
Revised  Statutes,  it"*  might  with  good  reason  be  said  that 
this  language  requires  some  latitude  of  interpretation  to 
make  it  embrace  the  subject  of  counsel  to  be  employed  for 
the  defense  of  agents  of  the  Bureau  of  Animal  Industry  who 
may  be  sued. 

It  does  not  appear  admissible  upon  any  sound  rule  of  inter- 
pretation to  hold  that  the  act  of  July  18, 1888,  authorizes  the 
Secretary  of  Agriculture  to  retain  counsel  for  the  purposes 
mentioned ;  on  the  contrary,  the  presumption  is  that  Con- 
gress did  not  intend  by  the  general  words  of  the  act  to  go 
back  to  the  old  practice  which  had  been  found  so  objection- 
able. 

It  is,  indeed,  fair  to  conclude  that  if  Congress  had  pur- 
posed to  make  so  radical  a  change  in  its  policy,  even  though 
that  change  was  to  be  so  circumscribed,  it  would  not  have 
left  its  intention  to  be  gathered  by  implication. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

O.  W.  CHAPMAN, 

Acting  Attorney- OeneraL 

The  Seobetabt  of  Agbigultube. 


ATTOBNEY-GENERAL. 

Where,  from  an  examination  of  the  papers  anbinitted,  it  appeared  that 
the  qneetion  propoaed  (which  involved  the  construction  of  a  statute ) 
did  not  spring  ont  of  any  case  actually  existing  in  the  administration 
of  the  Department  seeking  advice,  the  Attorney-General  deemed  that 
it  would  be  improper  for  him  to  give  an  official  opinion  thereon. 
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Dbpaetment  of  Justice, 

June  17, 1889. 

SiE:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
favor  of  June  7,  wherein  you  ask  "  Whether  the  act  of  Feb- 
ruary 26, 1885  (23  Stat.,  332),  prohibiting  the  importation  and 
migration  of  foreigners  and  aliens  under  contract  or  agree- 
ment to  perform  labor  in  the  United  States,  its  territories, 
and  the  District  of  Oolumbia,  as  amended  by  the  act  of  Feb- 
ruary 23, 1887  (24  Stat.,  414),  and  by  the  amendment  con- 
tained in  the  deficiency  bill  approved  October  19, 1888  (25 
Stat.,  566),  includes  within  its  prohibition  certain  professors 
or  men  of  learning  in  Europe  whom  the  managers  of  the 
Catholic  University  of  America  desire  to  employ  in  their 
university  as  lecturers!" 

Inclosed  you  also  submit  a  letter  from  Mr.  M.  F.  Morris, 
"  as  attorney  for  the  newly  established  Catholic  University  of 
America,"  in  which  he  calls  your  attention  to  certain  doubts 
that  have  been  suggested  with  reference  to  some  proceedings 
of  the  managers  of  the  institution  ^'  under  the  act  referred 
to,"  and  requests  "that  you  will  be  pleased  to  advise  him 
whether  such  proceedings,  or  rather  contemplated  proceedings, 
are  in  contravention  of  that  act  or  of  any  other  law  of  the 
United  States."  He  further  says  that  these  proceedings  have 
<'  not  y-et  assumed  the  shape  of  contract,  but  it  is  desired  that 
it  should  do  so  as  soon  as  possible,"  and  expresses  the  wish 
to  have  your  ofi&cial  opinion,  and,  if  need  be,  your  official 
action  on  the  subject,  and  in  conclusion  says  "the  managers 
of  the  university  desire  to  be  advised  by  you  whether  their 
construction  of  the  acts  is  not  the  correct  one." 

From  this  statement  it  appears  that  the  question  submitted 
does  not  spring  out  of  any  present  actually  existing  case 
"  arising  in  the  administration"  of  your  Department.  It  is 
a  question  in  a  hypothetical  case,  and  one  indeed  which  may 
never  arise,  and  calls  in  advance  for  an  opinion  as  to  what 
the  Department  would  hold  in  the  future  upon  a  somewhat 
indefinite  state  of  facts. 

That  being  the  case,  it  is  respectfully  submitted  that  this 
Department  is  not  permitted,  by  statute  or  precedent,  to  give 
an  opinion  upon  it. 
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Allow  me  first  to  call  your  attention  to  Revised  Statutes, 
section  356,  as  bearing  generally  upon  the  question,  which 
reads: 

^<The  head  of  any  Executive  Department  may  require  the 
opinion  of  the  Attorney-Oeneral  on  any  question  of  law 
arising  in  the  administration  of  his  Department." 

Next  I  respectlully  refer  you  to  the  following  extracts  from 
opinions  of  this  Department,  which  will  serve  to  show  how 
uniformly  it  has  adhered  to  the  position  herein  indicated: 

"It  has  always  been  the  rule  of  this  office  to  give  advice 
only  in  actual  cases.  *  *  *  It  is  impossible  to  reply  to 
mere  speculative  points  ov  supposed  cases."    (0  Opin.,  82.) 

"  It  is  not  the  duty  of  the  Attorney-General  to  give  an 
opinion  on  a  question  •  •  *  with  which  the  Government 
has  no  present  concern."    (9  Opin.,  355.) 

"The  Attorney-General  will  not  give  an  opinion  on  an  im- 
portant legal  question  when  it  is  not  practically  presented 
by  an  existing  case  before  a  Department"  (9  Opin.,  421 ;  10 
Opin.,  50.) 

"  The  opinion  of  the  Attorney-General  may  be  required  on 
questions  of  law  arising  in  the  actual  administration  of  a  De- 
partment, but  not  upon  hypothetical  cases  merely."  (13 
Opin.,  531.) 

"  It  is  not  the  duty  or  practice  of  the  Attorney-General  to 
officially  answer  abstract  or  hypothetical  questions  of  law." 
(13  Opin.,  568.) 

Later  opinions  fully  harmonize  with  the  above. 

Permit  me  also  to  quote  the  following  from  13 Opinions, 
531,  as  giving  a  reason  for  the  rule : 

"You  will  readily  perceive  the  inconvenience  of  giving 
upon  a  hypothetical  case  an  opinion  which,  upon  the  consid- 
eration of  an  actual  case,  might  require  modification  on 
account  of  circumstances  not  imagined,  and  therefore  not 
considered  in  the  preparation  of  the  opinion." 

To  attempt  in  advance  to  settle  such  questions,  in  the 
words  of  another  eminent  Attorney-General,  is  "to  antici- 
pate trouble,"  (9  Opin.,  421),  and,  it  may  well  be  added,  to 
promote  trouble. 

The  Solicitor  of  the  Treasury  doubtless  had  the  statute  and 
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these  opinions  in  mind  at  the  time  of  penning  the  closing  par- 
agraph of  his  opinion,  namely  :  ^^  Whether  or  not  yoa  will 
desire  to  construe  this  statute  upon  a  hypothetical  case,  is 
not  for  me  to  determine.  The  difficulties  of  so  doing  could 
not  be  better  illustrated  than  by  the  case  here  presented. " 

In  view  of  the  foregoing  I  have  no  doubt  you  will  readily 
perceive  that  it  would  be  impr  oper  for  this  Department  to 
give  an  opinion  upon  the  question  submitted. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secektary  of  the  Teeasuey. 


CUSTOMS  LAWS-CLASSIFICATION. 

Adviaedf  that  the  decision  of  the  Treasary  DepartmeDt  of  April,  1871, 
holding  that  the  article  known  as  New  Zealand  flax  isduitiable  as  flax 
not  hackled  or  dressed,  should  be  modified  so  as  to  classify  the  article 
for  dnty  under  the  proylRion  for  sunn,  sisal-grass,  and  other  vegetable 
substances  not  specially  enumerated  or  provided  for. 

Depaetment  OF  Justice, 

June  18, 1889. 

SiE:  I  have  the  honor  to  acknowledge  receipt  of  your  let- 
ter of  June  12,  1889.  It  submits  lor  my  consideration,  under 
section  2  of  the  act  of  March  3,  1875,  '*  papers  received  from 
the  ports  of  New  York  and  Boston,  relative  to  the  classifica- 
tion of  an  article  known  as  New  Zealand  flax,"  in  which  you 
say  the  article  **  would  seem  to  be  properly  dutiable  under 
the  provisions  for  sunn,  sisal-grass,  and  other  vegetable  sub- 
stances, not  specially  enumerated  or  provided  for  in  T.I. 
333,  act  of  March  3,  1883." 

It  also  appears  from  the  letter  and  the  inclosures  that  this 
is  "the  classification  considered  applicable  by  the  collectors 
and  appraisers  of  the  two  ports  above  ndimed."  My  atten- 
tion is  also  called  to  the  fact  that  your  Department,  by  a  de- 
cision in  "April,  1871,"  held  the  article  to  be  dutiable  as  flax 
not  hackled  or  dressed,  and  tliat  your  Department  is  unable, 
owing  to  the  provisions  of  section  2  of  the  act  of  March  3, 
1875,  to  modify  the  above  decision,  and  my  views  are  asked 
as  to  whether  such  decision  shall  be  continued  in  force  or 
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shall  be  modified  in  accordance  with  the  views  of  the  cus- 
toms officers. 

I  am  of  the  opinioo  that  the  above  decision  of  1871  shoald 
be  modified  so  as  to  classify  the  article  referred  to  as  dutia- 
ble under  the  provisions  of  T.  I.  333,  act  of  March  3, 1883 ; 
and  if  you  decide  to  modify  said  depision  as  indicated,  I  con- 
cur in  such  modification  and  recommend  the  same. 

I  return  all  the  inclosures,  as  requested. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


ARIZONA  territory. 

The  act  of  the  legislature  of  Arizona  Territory,  approved  March  21, 
1889,  providing  for  the  holding  of  a  convention  for  the  purpose  of 
forming  a  State  constitution  to  be  submittted  to  the  legal  voters  of 
the  Territory  for  their  approval  or  rejection,  is  not  inconsistent  with 
the  organic  act  of  the  Territory  or  any  other  law  of  Congress,  or 
with  any  provision  of  the  Constitution,  and  is  therefore  valid 

Whether  such  legislation  is  ''premature''  is  a  qnestion  that  addresses 
itself  solely  to  the  legislature  that  passed,  the  governor  who  approved, 
and  to  Congress  which  had  the  power  finally  to  ratify  or  annal  the 
measure. 

Department  of  Justice, 

June  19, 1889. 

Sir  :  I  have  the  honor  to  acknowledge  receipt  of  your 
favor  of  the  16th  of  May,  ultimo,  inclosing  a  copy  of  a  letter 
from  the  governor  of  Arizona,  dated  May  1,  1889,  with 
papers,  and  requesting  an  opinion  relative  to  the  validity  of 
an  act  'Ho  provide  for  the  holding  of  a  convention  for  the 
purpose  of  framing  a  State  constitution  to  be  submitted  to 
the  people  for  their  approval  or  rejection,"  passed  by  the  last 
legislature  of  the  Territory  and  ai)proved  by  the  then  gov- 
ernor. 

Such  act  provides  for  an  election  in  said  Territory  of  dele- 
gates to  a  convention  to  frame  a  State  constitution  to  be  sub- 
mitted to  the  legal  voters  of  the  Territory  for  their  approval 
or  rejection  ;  specifies  the  number  of  delegates  to  be  chosen, 
and  apportions  them  among  the  various  counties;  prescribes 


336  HON.    O.    W.    CHAPMAN 

ArlzoBB  Ter.rlCory. 

the  qnalificatious  of  delegates  and  of  the  persons  to  vote; 
aud  provides  the  machinery  of  sach  election  and  the  returns 
thereof.  It  also  provides  in  a  general  way  for  the  organiza- 
tion of  the  convention  and  the  election  of  its  officers ;  directs 
that  the  convention  proceed  to  frame  ^^  a  form  ^  of  a  consti- 
tution for  ^^a"  State,  which  constitution  shall  be  submitted 
to  the  voters  of  the  Territory  for  ratification  or  rejection, 
with  a  provision  as  to  a  separate  submission  of  any  separate 
article;  leaves  with  the  convention  the  time  for  such  sub- 
mission, and  in  their  discretion  to  provide  for  an  election  of 
officers  at  the  same  time ;  and  provides  for  a  return  of  the 
votes  upon  the  constitution  aud  candidates,  if  any  are  sub- 
mitted. It  requires  tbe  governor  to  issue  a  proclamation 
calling  for  the  election  of  delegates,  and  sabsequently  to  de- 
clare the  result  of  the  vote  upon  the  adoption  or  rejection  of 
the  constitution.  It  provides  also  for  the  pay  of  the  dele- 
gates and  officers  of  the  convention,  and  section  11  reads: 
<^  Nothing  in  this  act  contained  shall  be  intended  or  con- 
strued as  altering  or  repealing  any  election  or  other  law  of 
this  Territory,"  except,  etc.  The  act  was  approved  March 
21,  1889,  by  the  then  governor. 

The  question  presented  is  whether  the  Territorial  legisla. 
ture  of  Arizona  had  the  right  to  pass,  and  the  governor  to 
approve,  the  act  submitted. 

I  am  unable  to  find  anything  in  the  Constitution  or  in  any 
statute  which  invalidates  this  legislation.  The  provisions  of 
the  organic  act  of  this  Territory  are  few  (see  12  Stat.,  (^^)^ 
and,  upon  examination,  none  of  them  will  be  found  bearing 
restrictively  upon  this  question,  unless  it  be  the  clause  in 
section  1,  which  provides  that  the  Territorial  **  government 
shall  be  maintained  and  continued  until  such  time  as  the  peo- 
ple residing  in  said  Territory  shall,  with  the  consent  of  Con- 
gress,  form  a  State  government  •  •  •  and  apply  for  and 
obtain  admission  into  the  Union  as  a  State,"  etc. 

Now,  what  is  there  in  the  act  submitted  for  examination 
that  is  in  any  way  inconsistent  with  the  above  provisions  ?  It 
in  no  way  seeks  to  prevent  the  Territorial  government "  from 
being  maintained  and  continued  "just  as  long  as  the  organic 
law  provided  it  should  be.  This  act  does  not  propose  to 
^^form  a  State  governments    It  is  simply  tentative  aud  con- 
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ditioned  upon  Congressional  consent  and  admission.  It  con- 
templates entire  submission  to  the  fundamental  law  and  to 
the  maintenance  of  the  Territorial  government,  until  Congress 
shall  consent  to  it«  forming  a  State  government,  and,  indeed, 
until  the  Territory  shall  be  admitted  as  a  State.  It  declares 
that  nothing  in  it  *'  shall  be  intended  or  construed  as  alter- 
ing or  repealing  any  law  of  this  Territory  "  (with  an  excep- 
tion immaterial  to  this  issue)»  ^^A  form  "  of  ^^  a  "  constitution 
which  shall  be  satisfactory  to  the  people  is  what  is  sought  to 
be  obtained.  All  the  steps  which  the  act  authorizes  to  be 
taken  are  of  the  same  character.  There  is  nothing  in  the  act 
itself,  or  in  the  circumstances  surrounding  its  inception,  so 
&r  as  appears  from  any  papers  or  information  furnished  this 
Department,  antagonistic  to  the  Constitution  or  the  organic 
act  of  Congress.  It  only  provides  for  a  peaceful  method  of 
formulating  proposals  for  admission '  after  submitting  the 
same  to  the  tribunal  of  a  popular  vote.  It  proposes  simply 
to  ascertain  what  kind  of  a  constitution  (and  perhaps  officers} 
would  be  acceptable  to  the  people. 

.While  there  is  nothing  in  any  statute  or  in  the  Constitu- 
tion expressly  prohibitory,  there  are  provisions  of  both  which 
seem  to  authorize  the  legislation  in  question.  The  Revised 
Statutes  provide  that  "  the  legislative  power  of  every  Terri- 
tory shall  extend  to  all  rightful  subjects  of  legislation  not 
inconsistent  with  the  Constitution  and  laws  ot  the  United 
States  "(Bev.  Stat.,  §  1851),  and  then  specify  certain  sub- 
jects of  restriction  on  this  very  general  legislative  power,  as 
follows : 

"  No  law  shall  be  passed  interfering  with  the  primary  dis- 
posal of  the  soil  'y  no  tax  shall  be  imposed  upon  the  property 
of  the  United  States,  nor  shall  the  lands  or  other  property  of 
non-residents  be  taxed  higher  than  the  lands  or  other  prop- 
erty of  residents.'' 

Section  1860  enumerates  other  <^  restrictions  on  the  power 
of  the  legislative  assembly,"  namely,  it  can  not  enlarge  the 
list  of  persons  who  can  exercise  the  right  of  suffrage  and 
hold  office;  it  prohibits  a  deninl  of  such  right  to  a  citizen  on 
account  of  race,  color,  or  previous  condition  of  servitude ; 
and  provides  that  certain  officers  in  the  Army  and  J^"avy  can 
not  be  authorized  to  vote  nor  be  elected  to  or  hold  office  or 
274— VOL  XIX 22 
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appointment  iu  the  Territory.  So  also  section  1889  provides 
that  the  legislative  assemblies  of  the  several  Territories  shall 
not  grant  private  charters  or  especial  privileges,  etc.,  and, 
in  1886  (24  Stat.,  170),  legislation  upon  a  larger  number  of 
additional  sabjects  was  prohibited.  TSow  if  Congress  had 
desired  to  restrict  the  passage  of  any  act  relative  to  the  for- 
mation of  a  State  constitution  without  the  authority  of  an 
enabling  act,  it  would  have  been  very  easy  during  all  these 
years,  while  making  restrictions,  to  have  added  this  one. 
The  question  of  the  power  of  a  Territorial  legislature  to  pass 
such  an  act  had  been  a  subject  of  discussion  almost  from  the 
foundation  of  the  Government,  and  if  it  was  the  legislative 
intent  to  restrict  this  power,  it  seems  certain  that  such  intent 
would  have  been  expressed  among  the  other  restrictions. 

But  instead  of  so  doing.  Congress  in  terms  conferred  upon 
the  legislatures  the  power  to  legislate  upon  <'  all  rightful  sub- 
jects of  legislation  not  inconsistent  with  the  Constitution  and 
laws  of  the  United  States."  Kow,  why  is  not  this  act  within 
that  power!  It  is  not  in  conflict  with  Constitution,  statute, 
or  fundamental  law.  It  is  not  within  any  of  the  many  re- 
strictions which  Congress  has  seen  fit  to  specify,  and  it  would 
seem  to  be  in  relation  to  a  subject  upon  which  the  people  of 
a  Territory,  about  to  ask  admission  into  the  Union,  ought  to 
have  the  right  to  speak. 

The  Constitution  guaranties  to  them  the  right  of  petition, 
and  if  they  conceive  themselves  aggrieved  in  being  deprived 
of  the  privileges  of  statehood,  they  can  petition  for  the  redress 
of  such  grievance.  If  so,  why  have  they  not  the  right  to 
adopt  any  orderly  method  for  obtaining  a  popular  expression 
as  to  the  form  and  the  terms  of  such  petition  ?  Why  is  not 
this  a  rightful  subject  of  legislation  under  this  constitutional 
provision  ?  In  view  of  the  precedents  hereinafter  cited,  it  is 
submitted  that  Congress,  having  so  frequently  accepted  the 
results  of  such  legislation  and  having  so  often  admitted  States 
coming  with  constitutions  formed  under  similar  acts,  has 
given  expression  to  its  judgment  that  it  is  a  rightful  subject 
of  legislation!  (See  Olinton  v.  Engkbreeht,  13  Wall.,  434, 444, 
445.) 

But  Congress  has  further  provided  ''  that  all  laws  passed 
by  the  legislative  assembly  and  governor  of  any  Territory 


TO   THE    SECBETAEY   OF   THE    INTERIOR.  339 

ArlzoBB  Territory. 

*  *  *  shall' be  submitted  to  Oongress,  and  if  disapproved 
shall  be  nail  and  of  no  effect"  (sec.  1850),  thereby  retaining 
power  in  itself  to  declare  void  any  act  of  a  Territorial  legis- 
lature. Such  a  provision  implies  the  validity  of  an  act  until  it 
shall  be  so  declared  void ;  always,  of  course,  assuming  that 
it  is  not  inconsistent  with  the  organic  act,  a  law  of  Congress, 
or  the  Constitution.  And  so  the  Supreme  Court  held  in 
Miners*  Bank  v.  State  of  Iowa  (12  How.)  that  "  though  by  the 
fundamental  law  of  a  Territory  its  legislation  is  to  be  sub- 
ject to  the  disapproval  of  Congress,  yet,  till  disapproved,  it 
is  valid  and  operative,"  etc.  (See  also  8mith  v.  Foster^  dis- 
trict court  of  Arizona,  Judge  Porter,  in  1889.) 

But  the  courts  have  held  that  Congress  has  not  only  the 
power  to  declare  void,  but  unlimited  power  to  amend^hy 
reason  of  the  relations  existing  between  Congress  and  the 
Territories.  It  is  declared  in  National  Bank  v.  Yankton  (101 
U.  S.  E.,  129-133)  that  "Congress  is  supreme,  and  for  the 
purposes  of  this  department  of  its  governmental  author- 
ity has  all  the  powers  of  the  people  of  the  United  States, 
except  such  as  have  been  expressly  or  by  implication  reserved 
in  the  prohibitions  of  the  Constitution.  •  .  •  •  Such  a 
power  [to  amend  the  acts  of  Territorial  legislatures]  is  an  in- 
cident of  sovereignty,  and  continues  until  granted  away. 
Congress  may  not  only  abrogate  laws  of  the  Territorial  leg- 
islatures, but  It  may  legislate  directly  for  the  local  govern- 
ment. It  may  make  a  void  act  of  a  Territorial  legislature 
valid,  and  a  valid  act  void.  In  other  words,  it  has  full  and 
complete  legislative  authority  over  the  people  of  the  Terri- 
tories and  all  the  departments  of  the  Territorial  goveroments." 
Th^  doctrine  is  not  novel,  but  it  is  more  succinctly  stated  in 
this  case,  perhaps,  than  in  any  other. 

Theprecedents  also  clearly  j  ustify  such  legislation.  In  many 
cases — perhaps  generally — Congress  has  taken  the  initiative 
and  passed  an  enabling  act ;  but  in  many  other  cases  the 
Territories  took  the  initiative,  and  were  admitted  without 
enabling  acts.  Sometimes  Congress  has  modified  proposed 
constitutions  before  acceptance,  and  sometimes  has  accepted 
without  modification.  The  Territorial  legislature  of  Michi- 
gan passed  an  act  providing  for  a  convention  to  frame  a  con- 
stitution, although  Congress  passed  no  enabling  act.    Such 
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couvention  framed  a  constitutioD  ;  provided  for  its  submis- 
sion to  the  people,  who  ratified  it,  and  at  the  same  time  State 
offiers  were  elected.  Sabsequeutly,  Congress  by  act  ratified 
what  had  been  done  upon  condition  that  a  change  in  boand- 
arj  should  be  consented  to.  California  was  a<lmitted  with- 
out an  enabling  act,  and,  indeed,  without  having  been  or- 
ganized as  a  Territory.  Its  constitution  was  framed  by  a 
convention  called  by  proclamation  of  its  military  governor, 
and  the  convention  elected  State  officers.  Iowa,  without  an 
enabling  act,  provided  by  a  Territorial  act  for  a  convention, 
which  framed  a  constitution;  Congress  ratified  its  action, 
only  requiring  consent  to  a  change  of  boundaries.  Florida 
also,  without  an  enabling  act,  provided  for  a  convention  by 
act  of  its  Territorial  legislature,  which  framed  a  constitution, 
and  Congress  ratified  it.  Arkansas,  without  an  enabling  act, 
initiated  proceedings  to  frame  a  constitution,  and  Congress 
ratified  its  act  by  admission.  Oregon,  without  an  enabling 
act,  provided  by  act  of  the  Territoral  legislature  for  a  conven- 
tion, which  framed  a  constitution  and  which  was  ratified  at 
the  popular  election,  and  Congress  admitted  the  State.  In 
the  cases  of  Vermont,  Kentucky,  Tennessee,  and  Maine,  also, 
there  were  no  enabling  acts.  Hence,  impliedly  at  least,  by 
Constitution,  statute,  judicial  authority,  and  precedent,  the 
legislative  assembly  had  the  right  to  pass  the  act,  and  in  the 
absence  of  any  specific  restrictive  provision  to  the  contrary 
such  right  seems  to  be  certain  and  unequivocal. 

Besides,  I  am  unable  to  perceive  any  good  reason  why  the 
people  of  the  Territory  should  not  have  the  right  to  meet  in 
convention,  frame  a  proposed  State  constitution,  and  with  it 
in  hand  petition  Congress  for  admission  to  the  Union. 
Whether  sucA  a  convention  shall  come  into  life  by  voluntiiry 
assemblage,  by  the  selection  of  delegates  in  the  primary  as- 
semblies, or  by  and  through  a  proper  act  of  the  Territorial 
legislature  can  not  be  material.  The  latter  course  would  seem 
to  be  preferable,  because  it  would  throw  around  the  iiroceed- 
ings  the  sanction  and  protection  of  official  safeguards,  and 
would  be  more  certain  than  either  of  the  others  to  secure  a 
true  expression  of  the  popular  will.  If  such  act  is  surrounded 
by  an  atmosphere  of  entire  loyalty  to  the  Constitution  and 
the  laws,  so  long  as  Congress  is  the  supreme  and  final  arbiter 
as  to  all  questions  and  propositions  contained  in  it,  it  is  diffi- 
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caltr  to  see  how  harm  can  come  therefrom  in  any  direction.  It 
wonld  seem  to  be  the  safest,  most  expressive,  and  highest 
form  of  petition.  I  do  not  see,  therefore,  how  the  act  sub- 
mitt^  is  assailable  on  principle  or  authority. 

I  have  not  overlooked  the  opinion  of  this  Department  given 
in  1835.  What  was  held  in  that  opinion  is  that  the  Territorial 
legislature  of  Arkansas  had  no  right  to  pass  laws  <<  authoriz- 
ing the  formation  of  a  constitution  and  State  governments^  (2 
Opin.,  728).  That  is  not  this  case.  But  when,  upon  investi- 
gation, we  find  that  within  a  year  after  such  opinion  was 
rendered  the  people  of  Arkansas  held  a  convention,  and  did 
(to  quote  the  language  of  the  act  of  Congress.  5  Stat.  L.,  50) 
*^ form  for  themselves  a  constitution  and  State  Government^ 
without  any  enabling  act,  and .  that  Oongress  thereon  ad- 
mitted the  State,  we  find  a  legislative  opinion  not  in  entire 
harmony  with  the  other.  And  since  1835  much  has  been 
done  in  the  same  direction  in  the  way  of  statute,  precedent, 
and  judicial  decisiou,  as  we  have  seen.  So  far,  therefore,  as 
the  opinion  may  be  construed  as  antagonistic  to  the  views 
herein  expressed,  if  at  all,  1  can  only  say  that  it  does  not 
<sommend  itself  to  my  judgment. 

As  to  the  suggestions  made  by  the  governor  that  the  en- 
acting clause  does  not  allude  to  the  provision  in  the  body  of 
the  act  as  to  the  election  of  State  officers,  I  would  say  that 
while  such  an  objection  would  be  good  under  some  State 
constitutions,  I  know  of  no  law  applicable  to  this  case  that 
is  therein  violated.  (See  Oooley  Cons".  Lim.,  170  et  seq,,  5th 
«d.) 

With  the  question  as  to  whether  this  is  unwise  or  "  pre- 
mature'' legislation,  this  Department  has  nothing  to  do. 
That  question  addresses  itself  solely  to  the  legislative  as- 
sembly that  passed,  the  governor  that  approved,  and  to 
Oongress  which  had  the  power,  finally,  to  ratify  or  annul 
the  measure. 

Trusting  I  have  been  sufficiently  explicit,  I  am,  very  re- 
43pectfully, 

O.  W.  CHAPMAN, 

Solicitor-  General, 

The  Secretary  of  the  Interior. 

Approved : 

W.  H.  fl.  MILLER. 
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NATIONAL  BANK  IN  INDIAN  TERRITORY. 

Upon  consideration  of  the  effect  of  certain  provisions  in  treaties  T?ith  the 
Creek  Nation  of  Indians  of  August  28,  1856,  and  August  11,  1866, 
which  render  inoperative  in  the  Creole  territory  the  various  national 
banking  laws:  Advised  that  a  national  bank  can  not  lawfully  be  es- 
tablished  at  Muscogee,  a  town  in  the  territory  of  that  nation. 

Department  of  Justice, 

June  24, 1889. 

ISiR :  The  qnestfon  npon  which  an  opiDion  is  asked  in  jour 
commanication  of  May  23  ultimo  is,  whether  a  national 
bank  could  be  established  lawfully  in  that  part  of  the  Indian 
Territory  "lying  within  the  jurisdiction  of  the  Union  Agency 
(at  Muscogee),  which  extends  over  the  country  occupied  by 
the  five  civilized  tribes,  viz,  the  Cherokees,  Creeks,  Semi- 
noles,  Choctaws,  and  Chickasaws,  provided  the  directors  shall 
be  citizens  of  the  United  States."  But  as  these  names  rep- 
resent so  many  difierent  nations  or  communities,  and  as  the 
application  which  has  given  rise  to  the  questions  submitted 
is  for  authority  to  organize  a  national  bank  at  Muscogee,  a 
town  in  the  territory  of  the  Creek  Nation,  I  shall  limit  myself 
to  the  question  thus  narrowed,  and  as  the  one  actually  armng 
in  the  administration  of  the  Treasury  Department.  (See 
sec.  356,  Rev.  Stat.) 

The  objections  to  entertaining  favorably  this  application  to 
establish  a  national  bank  at  Muscogee  appear  to  me  to  be  in- 
surmountable. 

These  objections  grow  out  of  the  treaties  now  in  force  be- 
tween the  United  States  and  the  Creek  Nation. 

Article  15  of  the  treaty  of  August  28,  1856,  provides  as 
follows : 

"  So  far  as  may  be  compatible  with  the  Constitution  of  the 
United  States,  and  the  laws  made  in  pursuance  thereof,  reg- 
ulating trade  and  intercourse  with  the  Indian  tribes,  the 
Creeks  and  Seminoles  shall  be  secured  in  the  unrestricted  right 
of  self-government  and  full  jurisdiction  over  persons  and  prop- 
erty within  their  respective  limits;  excepting,  however,  all 
white  persons,  with  their  property,  who  are  not,  by  adoption 
or  otherwise,  members  of  either  the  Creek  or  Seminole  tribe; 
and  all  persons,  not  being  members  of  cither  tribe,  found 
within  their  limits,  shall  be  considered  intruders,  and  be  re- 
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moved  from  and  kept  oat  of  the  same  by  the  United  States 
agents  for  said  tribes,  respectively  (assisted,  if  necessarj',  by 
the  military),  with  the  following  exceptions,  viz,  sach  indi- 
viduals, with  their  families,  as  may  be  in  the  employ  of  the 
Government  of  the  United  States;  all  persons  peaceably 
traveling  or  temporarily  sojourning  in  the  country,  or  trading 
therein  under  license  from  the  proper  authority  of  the  United 
States,  and  such  persons  as  may  be  permitted  by  the  Creeks 
and  Seminoles,  with  the  assent  of  the  proper  authorities  of 
the  United  States,  to  reside  within  their  respective  limits 
without  becoming  members  of  either  of  said  tribes."  (Rev. 
Treat.,  p.  111.) 

Article  10  of  the  treaty  of  August  11, 1866,  provides  as 
follows : 

"  The  Creeks  agree  to  such  legislation  as  Congress  and 
the  President  of  the  United  States  may  deem  necessary  for 
the  better  administration  of  justice  and  the  protection  of  the 
rights  of  person  and  property  within  the  Indian  Territory: 
Providedj  however,  (that)  said  legislation  shall  not  in  any  man- 
ner interfere  with  or  annul  their  present  tribal  organizations, 
rights,  laws,  privileges,  and  customs, 

"The  Creeks  also  agree  that  a  general  council  consisting 
of  delegates  elected  by  each  nation  or  tribe  lawfully  resident 
within  the  Indian  Territory  may  be  annually  convened  in 
said  Territory,  which  council  shall  be  organized  in  such 
manner  and  possess  such  powers  as  are  hereinafter  de- 
scribed."   {Ibid,,  p.  119.) 

To  these  may  be  added  article  4  of  the  above-cited  treaty 
of  August  28, 1856,  which  is  as  follows : 

"The  United  States  do  solemnly  agree  and  bind  themselves 
that  no  State  or  Territory  shall  ever  pass  laws  for  the  gov- 
ernment of  the  Creek  or  Seminole  tribes  of  Indians,  and  that 
no  portion  of  either  of  the  tracts  of  country  defined  in  the 
first  and  second  articles  of  this  agreement  shall  ever  be  em- 
braced or  included  within  or  annexed  to  any  Territory  or 
State,  nor  shall  either,  or  any  part  of  either,  ever  be  erected 
into  a  Territory  without  the  full  and  free  consent  of  tJie  legis- 
lative authority  of  the  tribe  owning  thesame,^ 

The  effect  of  these  provisions  would  seem  to  be  to  invest 
the  Creek  iJation  with  the  right  of  self-government,  to  the 
extent,  certainly,  of  making  it  entirely  safe  to  say  that  the 
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various  iiatioual  banking  laws  are  not  in  operation  in  the 
Creek  Territory,  and  could  only  be  in  operation  there  by  en- 
actment by  the  legislative  anthonty  of  that  nation.  The 
national  banking  laws  do  not  fall  within  any  of  those  de- 
scriptions of  legislation  by  Congress  which  it  is  stipulated 
shall  be  in  force  in  the  Creek  territory. 

The  right  of  the  Creek  Nation  to  govern  itself,  so  carefully 
guarded  and  protected  by  these  treaties,  is  a  right  founded 
on  a  consideration  of  great  value,  moving  directly  from  the 
Creek  Nation  to  the  United  States,  and  the  faith  of  the  latter 
.  is  pledged  for  the  protection  of  the  Creeks  in  all  the  rights 
secured  to  them  by  the  treaties  mentioned. 

To  say  that  Congress,  by  making  it  lawful  to  establish  a 
national  bank  in  a  "  territory  "  (section  5134  Revised  Stat- 
utes), meant  to  override  these  solemn  treaty  obligations,  by 
implication  merely,  is  a  position  that  can  not  be  acquiesced 
in  for  a  moment.  {GheicHeong  v.  United  States,  112U.  S.,  p. 
536,  and  cases  there  cited.) 

It  follows,  then,  necessarily,  that  a  national  bank  can  not 
be  established  in  Muscogee  or  any  other  place  where  the 
national  banking  laws  can  not  have  effect  as  laws  of  the 
United  States. 

Without  expressing  any  opinion  on  the  subject,  I  may  add, 
that  it  will  probably  be  found  to  be  the  case  that  what  has 
been  said  with  reference  to  tbe  Creeks  holds  good  as  to  the 
otber  four  tribes  mentioned  in  your  communication. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  H.  H.  MILLEB. 

The  Secretary  of  the  Treasury. 


COMPROMISE  OF  JUDGMENT, 

Where  a  jadgment  was  recovered  by  tbe  United  States  against  a  corpora- 
tion in  a  suit  for  a  penalty  for  violation  of  tbe  provisions  of  tbe  act 
of  February  26,  18d5,  chapter  164,  entitled  "An  act  to  prohibit  the  im- 
portation and  migration  of  foreigners  and  aliens  under  contract  or 
agreement  to  perform  labor  in  the  United  States,''  etc. :  Advised,  that 
it  is  extremely  doubtful  whether  the  power  given  to  the  Secretary  of 
the  Treasury  by  section  3469,  Revised  Statutes,  to  compromise  "  any 
claim,"  ext4?ndH  to  a  judgment  such  as  the  above— i.  e.,  for  a  line,  pen- 
alty. Of  forfeifure. 
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Department  op  Justice, 

June  27,  1889. 

Sir  :  Yoar  commanication  of  16th  April,  altimo,  sabmits 
for  opinion  the  question  whether  you  have  to  entertain  the 
proposition  of  the  Church  of  the  Holy  Trinity,  a  religious 
<x>rporation  of  the  State  of  New  York,  to  compromise  a  judg- 
ment of  $1,041.25,  recovered  against  that  corporation  by  the 
United  States  in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  New  York,  the  amount  recovered 
being  the  penalty  of  $1,000,  with  the  addition  of  coses,  for 
violating  the  act  of  February  26,  1885  (23  Stat.,  332),  entitled 
^^An  act  to  prohibit  the  importation  and  migration  of  foreign- 
ers and  aliens  under  contract  or  agreement  to  perform  labor 
in  the  United  States,  its  Territories,  and  the  District  of  Co- 
lumbia," by  importing  from  England  a  clergyman  to  act  as 
pastor  of  the  church  owned  by  the  defendant  corporation. 

If  the  i>ower  to  make  the  proposed  compromise  resides  in 
the  Secretary  of  the  Treasury,  it  must  be  by  virtue  of  section 
3469,  Revised  Statutes,  which  is  in  the  following  words : 

*^  Upon  a  report  by  a  district  attorney,  or  any  special  attor- 
ney or  agent  having  charge  of  any  claim  in  favor  of  the 
United  States,  showing  in  detail  the  condition  of  such  claim, 
and  the  terms  upon  which  the  same  may  be  compromised, 
and  recommending  that  it  be  compromised  upon  the  terms 
so  offered,  and  upon  the  recommendation  of  the  Solicitor  of 
the  Treasury,  the  Secretary  of  the  Treasury  is  authorized  to 
compromise  such  claim  accordingly.  But  the  provisions  of 
this  section  shall  not  apply  to  any  claim  arising  under  the 
postal  laws." 

I  say  that  any  power  the  Secretary  may  have  in  the  mat- 
ter must  be  referred  to  section  3469,  because  an  attempt  has 
been  made  to  bring  the  case  within  section  5292,  Revised 
Statutes,  by  taking  the  steps  therein  prescribed. 

Looking  now  at  the  language  of  section  3469,  it  may  be 
said  that  although  the  word  <<  claim"  therein  used  may  em- 
brace a  judgment  in  favor  of  the  United  States  for  the 
.  amount  of  a  fine,  when  taken  in  a  very  extended  sense,  it  does 
not  follow,  necessarily,  that  it  has  so  large  a  meaning  in  the 
present  instance ;  for  it  may  appear  from  the  context,  or  in 
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some  other  proper  way,  that  Congress  must  have  intended  to 
use  it  in  a  more  restricted  acceptation,  as  the  Supreme  Court 
held  was  the  case  with  this  same  word  as  used  in  section  3477, 
Eevised  Statutes  (see  Bailey  v.  United  States,  109  XJ.  S.,  437, 
and  cases  cited),  the  court  being  of  opinion  that  ^*  claim,"  as 
used  in  the  section  last  mentioned,  only  meant  any  unliquid- 
ated claim  against  the  Government,  and  <'  that  the  statutes 
in  question  are  not  to  be  interpreted  according  to  the  literal 
acceptation  of  the  words  used." 

The  language  of  section  3469  does  not  seem,  in  some  par- 
ticulars, to  be  that  which  the  legislature  would  have  chosen 
if  it  had  had  the  purpose  to  extend  the  law  to  fines.  Thus, 
without  stopping  to  criticize  the  use  of  "claim"  to  cover 
the  right  to  a  fine,  or  a  penalty,  or  a  forfeiture,  the  section 
requires  "  a  report  by  a  district  attorney,  or  any  special 
attorney  or  agent  having  charge  of  any  claim  in  favor  of  the 
United  States,  showing  iti  detail  the  condition  ofsueh  claim^^^ 
etc,  Now,  the  requirement  that  the  report  shall^show  "in 
detail  the  condition  of  such  claim^^  would  seem  hardly  to  9.pply 
to  a  fine  incurred  which  is  a  fixed  definite  sum  of  money,  ad- 
mitting of  no  detail  and  requiring  no  explanation. 

It  may  be  that  no  important  inference  can  be  drawn  from 
the  improbability  of  the  use  by  Congress  of  inappropriate 
language  alone,  but,  at  the  same  time,  it  must  be  admitted 
that  such  a  consideration  may  be  important  in  connection 
with  other  considerations,  all  pointing  iu  the  same  direction. 

Equally,  if  not  more,  inappropriate  was  it  to  authorize  the 
Secretary  of  the  Treasury  "  to  compromise  "  fines,  if  it  was  in- 
tended that  they  should  come  under  the  words  "  any  claimj^ 
By  compromise  we  understand  that  each  party  to  a  transaction 
gives  up  something,  and  that  there  are  opposing  views  as  to 
the  amount  legally  demandable.  But  in  the  case  of  a  fine 
there  is  no  room  for  compromise,  because  the  party  held  for 
the  fine  has  no  right  whatever  to  ask  an  abatement  of  the 
full  penalty.  If  any  abatement  is  made  by  the  proper  au- 
thority, it  is  not  because  the  party  benefited  has  a  right,  or 
even  an  equity,  to  it,  but  it  is  on  the  public  consideration 
that  in  the  particular  case  the  penalty  for  the  violation  of 
the  law  happens  to  be  disproportionately  heavy,  and  calls  for 
mitigation,  in  order  to  prevent  impairment  by  too  much 
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severity  of  the  general  moral  effect  of  the  administration  of 
the  laws  for  the  prevention  of  offenses. 

Bnt  compromise  is  an  inappropriate  word  for  still  another 
reason.  It  does  not  involve  the  power  to  release  or  relin- 
quish the  entire  demand,whichitis  important  the  Secretary 
of  the  Treasury  should  be  invested  with  authority  to  do  to 
meet  cases  occasionally  happening,  and  which  he  is  empow- 
ered to  do  by  section  6292,  Revised  Statutes,  authorizing  him 
to  mitigate  and  remit  any  fine,  penalty,  forfeiture,  or  disability 
^^  under  the  customs  and  navigation  laws." 

These  considerations  suggested  the  advisability  of  an  ex- 
amination of  the  various  laws  which  Congress  has  passed 
from  the  foundation  of  the  present  National  Government 
down,  giving  the  Secretary  of  the  Treasury  power  to  abate 
or  entirely  forgive  penalties  or  forfeitures,  references  to  all 
which  laws  will  be  found  in  Mr.  Justice  Harlan's  opinion  in 
the  case  of  the  Laura  (114  U.  S.  R.,  415),  and  the  result  of  the 
examination  is  that,  up  to  the  enactment  of  the  Revised 
Statutes,  which  took  effect  as  of  the  1st  of  December,  1873,. 
there  is  not  a  single  instance  in  that  legislation  in  which 
Congress  has  conferred  the  power  to  compromise^  but,  with- 
out an  exception,  the  power  conferred  has  been  *<  to  mitigate 
or  remit,^  and,  as  was  to  be  expected,  the  same  words  are  used 
in  the  Revised  Statutes  (section  5292)  to  invest  the  Secre- 
tary of  the  Treasury  with  the  authority  to  abate  or  forgive 
fines,  forfeitures,  or  penalties. 

But  the  inappropriateness  of  the  verb  compromise,  in  the 
view  of  Congress,  to  convey  this  power  over  fines,  penalties, 
or  forfeitures  is  strikingly  shown  by  the  third  section  of  the 
act  of  March  3,  1851(9  Stat.,  593),  which  provides  ^'thatin  all 
cases  of  fine,  penalty,  forfeiture,  or  disability,  or  alleged  lia- 
bility ^  for  any  sum  or  sums  of  money  by  way  of  damages  or  other- 
wise, under  any  provision  of  law  relating  to  the  Post-OflQce 
Department,  •  •  *  the  said  Auditor  shall  have  power,  with 
the  wi^itten  consent  of  the  Postmaster-General,  to  mitigate  or 
remit  such  penalty  or  forfeiture,  remove  such  disability,  and 
to  compromise^  release,  and  discharge  such  claims  for  such  sum 
or  sums  of  money  and  damages,  on  such  terms  as  the  said 
Auditor  shall  deem  just  and  expedient;  and  that  in  all  cases- 
where  a  judgment  shall  have  been  obtained  for  a  debt  or  dam- 
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ages  *  *  *  to  compromise  sach  jadginent  and  'accept  in 
satisfaction  thereof  less  than  the  amount  of  such  judgment : 
Provided^  That  the  power  conferred  by  this  section  shall  not 
extend  to  any  case  of  fine,  penalty,  forfeiture,  disability, 
alleged  liability,  or  claim  which  shall  be  incurred,  accrue,  or 
arise  subsequent  to  the  passage  of  this  act,  or  to  any  judg- 
ment obtained  after  the  passage  thereof."  The  same  atten- 
tiveness  to  the  proper  use  of  the  word  compromise  is  shown 
in  section  316  of  the  act  of  June  8, 1872  (17  Stat.,  325),  which 
also  relates  to  the  Post-Office  Department,  in  the  very  words 
of  the  act  of  1851  {supra). 

Looking  at  the  entire  line  of  legislation  giving  the  Secre- 
tary of  the  Treasury  power  over  fines,  penalties,  and  forfeit- 
ures, from  the  beginning  to  the  present  time,  we  discover  a 
single  instance  only  in  which  Congress  has  used  the  word 
compromise  to  convey  to  the  Secretary  of  the  Treasury  the 
power  to  remit  or  mitigat^e  fines,  penalties,  and  forfeitures, 
and  that  instance  occurs  in  section  19  of  the  act  of  June  22, 
1874  (18  Stat,  190),  where  the  customs  officers  are  forbidden 
*'  to  compromise  or  abate  any  claim^  for  '<  any  fine,  penalty, 
or  forfeiture,"  and  any  such  attempt  "  to  make  such  compro- 
mise or  abatement,  or  in  any  manner  relieve  or  attempt  to 
relieve  from  such  fine,  penalty,  or  forfeiture,"  is  declared  a 
felony :  '^  Provided,  however ,  That  the  Secretary  of  the  Treasui^y 
shall  have  power  to  remit  any  fines,  penalties,  or  forfeitures, 
or  to  compromise  the  same  in  accordance  with  existing  law." 

It  is  noticeable,  furthermore,  that  th«>  next  section  (sec.  20) 
of  this  act  prescribes  certain  steps  to  be  taken  when  applica- 
tion is  made  "  for  the  mitigation  or  remission  of  any  fine,  pen- 
alty, or  forfeiture,  or  the  refund  of  any  duties,"  dropping  the 
word  compromise  altogether. 

It  is  signiflcaut,  although  not  conclusive,  that  a  title  of  the 
lievised  Statutes  (LXVIII)  is  exclusively  devoted  to  the  sub- 
ject of  "  remission  of  fines,  penalties,  and  forfeitures ; "  that 
by  this  title  the  Secretary  of  the  Treasury  is  invested  with 
the  power  to  "  mitigate  or  remit "  or  simply  '*  to  remit,"  but 
not  once  to  compromise  fines,  penalties,  and  forfeitures ;  that 
.section  3469  does  not  belong  to  this  title,  but  to  title  XXXVI, 
which  relates  to  '^Debts  diie  by  or  to  the  United  States,''^  and 
that  title  LXVIII  covers  the  whole  subject  of  the  mitigation 
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and  remission  of  fines,  penalties,  and  forfeitures  under  the 
revenue  and  navigation  laws. 

Unless,  therefore,  the  fact  that  the  demand  for  the  fine 
has  passed  into  judgment,  and  in  that  way  undergone  some 
fundamental  change  in  its  character — a  point  to  be  next  con- 
sidered— it  seems  to  me  to  follow  from  what  has  been  stated 
that  it  is,  to  say  the  least,  extremely  doubtful  whether  Con- 
gress intended  to  inclaAe  fines  by  the  words  ^^  any  claim  "  in 
section  3469. 

In  Untied  States' v.  Morris  (10  Wheat,  246)  it  was  held  that 
the  power  of  the  Secretary  of  the  Treasury  to  remit  forfeit- 
tires  was  not  defeated  by  the  fact  that  a  judgment  ibr  the 
value  of  the  property  forfeited  was  rendered  before  the  Sec- 
retary's «act  of  remission,  although  the  effect  of  the  remission 
^ould  be  to  destroy  the  claim  of  the  collector  and  surveyor 
to  a  moiety  of  the  judgment. 

This  power  of  remission  being  founded  on  public  consider- 
atianSy  it  was  wisely  held  that  those  considerations  were  as 
applicable  after  condemnation  or  judgment  as  before. 

The  case  of  Wisconsin  v.  Pelican  Insurance  Company  (127 
n.  S.  E.,  265)  was  an  action  brought  in  the  Supreme  Court  of 
the  United  States  by  the  State  of  Wisconsin  on  a  judgment 
rendered  by  a  court  of  that  State  against  the  Pelican  Insur- 
ance Company,  of  New  Orleans,  La.,  the  amount  oi^the  said 
judgment  representing  certain  fines  and  forfeitures  which  the 
Pelican  Insurance  Company  had  incurred  in  conseqence  of 
its  failure  to  obey  certain  statutory  regulations  of  the  State 
of  Wisconsin,  and,  it  being  objected  that  the  cause  of  action 
was  criminal  and  not  civil  in  character,  and  so  without  the 
jurisdiction  of  the  court,  the  court  looked  beyond  the  judg- 
ment of  the  State  courts,  and,  finding  the  objection  to  its 
jurisdiction  well  founded,  refused  to  entertain  the  suit  further. 

If,  then,  the  Supreme  Court  thought  it  proper  to  go  out- 
side the  judgment  of  condemnation  in  United  States  Y.  Morris 
{supra)  for  the  purpose  of  maintaining  the  power  of  the  Sec- . 
retary  of  the  Treasury  to  remit  penalties  and  forfeitures, 
and  in  Wisconsin  v.  Pelican  Insurance  Company  {supra)  to  go 
into  the  facts  on  which  the  judgment  sued  on  was  founded 
in  ordrr  to  protect  itself  against  an  abuse  of  its  jurisdiction, 
it  seems  to  me  to  be  entirely  proper  in  the  matter  before  me 
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to  make  a  similar  ioquiry  iuto  the  premises  cm  which  the 
jadgmeut  rests,  in  order  to  prevent  a  subject  which  there  is 
reason  to  think  does  not  come  under  section  3469  ft:om  being 
brought  within  that  section  for  some  such  technical  reason  as 
that  the  judgment  against  the  Church  of  the  Holy  Trinity  is  a 
novation  of  the  original  right  to  the  fine  sued  for.  In  a  word, 
I  am  doing  with  reference  to  the  authority  of  the  Secretary  of 
the  Treasury  under  that  section  precisely  what  the  Supreme 
Court  did  in  Wisconsin  v.  Pelican  Tnsruance  Company  {supra) 
with  reference  toits  original  jurisdiction.  Indeed,  if  in  United 
States  V.  Morris  (supra)  it  was  held  proper  to  go  behind  the 
judgment  of  condemnation  to  support  the  power  of  the  Sec- 
retary as  to  penalties  and  forfeitures,  it  would  seem,  by  a 
parity  of  reasoning,  to  be  equally  propei  to  do  the  same  thing 
in  the  matter  in  hand,  to  prevent  what  might  perhaps  be  a 
misuse  of  the  Secretary's  power  under  section  3469  to  com- 
promise ''  any  claim  in  favor  of  the  United  States." 

My  opinion,  therefore,  Is  that  it  is  extremely  doubtful 
whether  the  power  to  compromise  given  in  section  3469  ex- 
tends to  the  case  of  a  fine;  and  I  am  confirmed  in  this  view 
by  the  consideration  that  there  is,  as  already  stated,  another 
section  in  the  Revised  Statutes  (sec.  5292)  which  invests  the 
Secretary  of  the  Treasury  with  ample  power  to  mitigate  or 
remit  all  fines  growing  out  of  infractions  of  the  revenue  and 
navigation  laws. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


RESIGNATION  OF  NAVAL  CADETS. 

IVbere  a  naval  cadet  tendered  his  resignation,  and  it  was  accepted  by  the 
Secretary  of  the  Navy  and  the  cadet  dnly  notified  thereof,  bnt  in  a 
short  time  (abont  two  weeks)  afterwards  the  cadet  made  application 
to  withdraw  his  resignation,  which  was  granted  by  the  Secretary,  who 
at  the  same  time  iustrncted  him  to  report  to  the  Superintendent  of  the 
Academy :  Held  that  by  the  resignation  and  its  acceptance  the  rela- 
tions of  the  cadet  with  the  Naval  Academy  were  completely  severed 
and  his  position  there  became  vacant ;  that  he  could  not  be  reinstated 
otherwise  than  by  an  appointment  in  comformity  to  sections  1514  and 
1515,  Revised  Statutes ;  and  that  the  action  of  the  Secretary  in  per- 
mitting  the  withdrawal  of  the  resignation  after  its  acceptance  had  no 
legal  effect  whatever. 
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Depabtment  op  Justice, 

July  8, 1889. 

Sib:  It  appears  by  your  coinmanicatiou  of  18tli  May,  al- 
timo,  that  on  December  13, 1888,  a  naval  cadet  at  the  United 
States  Naval  Academy,  of  the  fourth  class,  tendered  his  res- 
ignation as  a  naval  cadet  with  the  consent  of  his  parents. 
The  resignation  was  accepted  by  the  Secretary  of  the  Navy 
on  the  17th  of  the  same  month  of  December,  to  take  effect  as 
of  that  date.  On  the  3d  of  January,  1889,  this  cadetrequested 
permission  to  withdraw  his  resignation,  and  on  the  5th  of  the 
same  month  the  Secretary  of  the  Navy  informed  him  that  his 
resignation  was  regarded  as  withdrawn,  and  at  the  same  time 
instructed  him  to  report  to  the  Superintendent  of  the  Naval 
Academy. 

Upon  this  state  of  facts  the  following  questions  are  sub- 
mitted by  yqu  for  an  opinion : 

<«  (1)  Whether  the  tender  by  such  naval  cadet  of  his  resig- 
nation and  its  acceptance  by  the  Secretary  of  the  Navy,  and 
the  notification  thereof  to  the  cadet,  created  a  vacancy  in  the 
Congressional  district  from  which  such  cadet  was  appointed ; 
and,  if  so,  whether  such  vacancy  could  be  filled  in  any  other 
manner  than  as  provided  in  section  1514  of  the  Revised  Stat- 
utes? 

<'  (2)  Whether,  such  cadet  having  tendered  his  resignation 
ftnd  the  same  having  been  accepted  by  the  Secretary  of  the 
Navy  and  the  cadet  notified  of  such  acceptance,  it  was  within 
the  power  of  the  Secretary  of  the  Navy  to  revoke  his  order 
of  acceptance  of  the  resignation  as  tendered,  and  thereby  to 
reinstate  and  restore  such  cadet  to  the  Academy  ?  " 

If  the  cadet  received  his  appointment  from  the  Secretary 
of  the  Navy  in  pursuance  of  law,  there  would  seem  to  be  little 
room  for  question  that  the  Secretary  had  authority  to  create 
a  vacancy  by  accepting  his  resignation.  The  power  to  accept 
a  resignation,  like  the  power  to  remove  from  office,  is  deduced 
from  the  power  to  appoint,  and  is  as  firmly  established  as  the 
power  to  remove.  In  this  case  is  the  Secretary  of  the  Navy 
the  appointing  power  ? 

Sections  1513, 1514,  and  1515  of  the  Eevised  Statutes  are 
in  the  following  words : 

^^  Seo.  1513.  There  shall  be  allowed  at  said  Academy  one 
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cadet  midshipman  for  every  Member  or  Delegate  of  the  House 
of  Representatives,  one  for  the  District  of  Columbia,  and  ten 
appointed  annually  at  large. 

"  Sec.  1514.  The  Secretary  of  the  Navy  shall,  as  soon  after 
the  5th  of  March  in  each  year  as  possible,  notify  in  writing 
each  Member  and  Delegate  of  the  House  of  Eepresentatives 
of  any  vacancy  that  may  exist  in  his  district.  The  nomina- 
tion of  a  candidate  to  fill  said  vacancy  shall  be  made  upon 
the  recommendation  of  the  Member  or  Delegate,  if  such  rec- 
ommendation is  made  by  the  first  day  of  July  of  that  year; 
but  if  it  is  not  made  by  that  time,  the  Secretary  of  the  Navy 
shall  fill  the  vacancy.  The  candidate  allowed  for  the  Dis- 
trict of  Columbia  and  all  the  candidates  appointed  at  large 
shall  be  appointed  by  the  President. 

''  Sec.  1515.  All  candidates  for  admission  into  the  Academy 
shall  be  examined  according  to  such  regulations  and  at  such 
stated  times  as  the  Secretary  of  the  Navy  m^y  prescribe. 
Candidates  rejected  at  such  examinations  shall  not  have  the 
privilege  of  another  examination  for  admission  to  the  same 
class,  unless  recommended  by  the  board  of  examiners.'' 

According  to  these  provisions  the  following  steps  are  nec- 
essary to  the  appointment  of  naval  cadets :  that  is  to  say, 
.  each  one,  according  as  he  resides  in  a  State  or  Territory,  must, 
except  as  to  eleven  of  them,  be  recommended  by  a  Member 
or  Delegate  of  the  House  of  Representatives  from  the  Con- 
gressional district  or  Territory  of  which  the  proposed  cadet 
is  a  resident,  and  upon  such  recommendation  he  must  be  nom- 
inated to  fill  a  vacancy  in  the  Academy,  or  in  the  case  of  a 
failure  by  a  Member  or  Delegate  to  make  such  recommenda- 
tion **the  Secretary  of  the  Navy  shall  fill  the  vacancy,''  and 
in  the  eleven  excepted  cases  the  persons  to  fill  vacancies 
'*  shall  be  selected  by  the  President."  In  other  words,  the 
Member  or  Delegate  in  the  one  case  recommends,  and  the 
President,  in  the  other,  selects,  but  neltlier  appoints  the  naval 
cadet. 

The  "  nomination,"  based  on  the  "  recommendation  "  or  the 
^^  selection, "  is  made  to  the  Naval  Academy  or  to  the  exam- 
ining committee  selected  from  the  Academic  Board  of  the 
Academy  by  the  Superintendent  of  the  Academy  under  para- 
graph 37  of  the  regulations  of  the  Secretary  of  the  Navy  for 
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the  government  of  the  Academy.  As  pectiou  1515  provides, 
^<  all  candidates  for  admission  into  the  Academy  shall  be  ex- 
amined according  to  such  regulations  and  at  such  stated  times 
an  the  Secret  try  of  the  Navy  may  prescribe.^  It  is,  therefore, 
only  by  virtue  of  regulations  made  by  the  Secretary  of  the 
Navy,  and  carried  into  effect  by  officers  immediately  or  medi- 
ately detailed  or  appointed  by  him,  that  a  candidate  is  ad- 
mitted to  the  Academy.  Indeed,  not' an  important  step  can 
be  taken  looking  to  the  admission  of  a  candidate  without  the 
express  approval  of  the  Secretary  of  the  Navy,  saving,  per- 
haps, the  election  and  findings  of  the  committees  appointed 
to  conduct  the  mental  and  physical  examinations  of  candi- 
dates. 

From  this  it  would  seem  to  follow,  necessarily,  that  ad- 
mission or  appointment  to  the  Naval  Academy  is  the  act  of 
the  Secretary  of  the  Navy,  and  hence  that  the  acceptance  by 
him  of  the  resignation  of  the  cadet  in  question  created  a  va- 
cancy in  the  Academy. 

It  is  to  be  observed,  furthermore,  that  while  the  law  says 
that  a  candidate  must  have  undergone  a  successful  examin- 
ation and  possess  certain  other  qualifications  before  he  can 
be  admitted  to  the  Academy,  it  does  not  say  that  a  candi- 
date possessing  those  qualifications  must  be  admitted.  Where 
a  candidate  had  passed  successfully  the  graduating  examin- 
ation, as  the  law  stood  before  the  act  of  August  5,  1882 
(supra)^  it  was  made  the  duty  of  the  Secretary  to  appoint  him 
a  midshipman  (nection  1521,  Bev.  Stat.),  and,  as  the  law  now 
stands  under  that  statute,  it  is  the  duty  of  the  Secretary  to 
make  so  many  appointments  from  the  graduating  class  as 
may  be  necessary  to  fill  vacancies  in  the  line  of  the  Engineer 
and  Marine  Corps.  By  this  difference  of  language  great  sup- 
port is  given  to  the  conclusion  that  it  is  by  the  act  and  per- 
mission of  the  Secretary  alone  that  a  candidate  having  all 
the  qualifications  is  admitted  to  the  Academy. 

This,  I  believe,  answers  the  first  question. 

The  second  question  I  have  less  difficulty  in  answering. 
The  cadet  having  declared  his  purpose  to  resign,  and  the 
Secretary  of  the  Navy  having  signified  his  acquiescence  in 
that  purpose,  the  result  was  a  complete  severance  of  the 
cadet's  connection  with  the  Academy  and  as  much  a  vacancy 
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there  as  if  the  cadet  had  died.  The  consent  of  the  parties 
to  the  act  of  resignation  could  not  be  recalled  except  by  the 
re  appointment  of  the  same  person  as  cadet  in  conformity  to 
sections  1514  and  1515,  Revised  Statutes.  I  need  only  refer, 
in  support  of  this  proposition,  to  the  opinion  of  the  Supreme 
Court  in  MimmacKy.  United  States  (97  U.  S.,  436, 437);  United 
States  V.  Corson  (114  U.  S.,  619). 

It  follows,  then,  that  the  attempted  consent  of  the  Secre- 
tary of  the  Navy  to  the  withdrawal  of  the  cadet's  resignation, 
after  acceptance  thereof,  had  no  legal  effect  whatever. 
I  have  the  honor  to  be,  your  obedient  servant, 

W.  H.  fl.  MILLER. 

The  Secretary  op  the  Navy. 


COMPENSATION  OP  UNITED  STATES  ATTORNEY  AT  NEW  YORK. 

When  the  United  States  attorney  at  New  York  appears  in  the  oases 
mentioned  in  section  827  Revised  Statutes,  by  direction  of  the  Secretary 
or  Solicitor  of  the  Treasury,  a  proper  and  reasonable  allowance  for  his 
services  in  such  cases  may  be  made  to  him  by  the  Secretary  of  the 
Treasury  under  that  section. 

The  allowance  so  made  nuder  section  827  is  in  addition  to  the  annual 
salary  provided  by  section  770,  Revised  Statutes^  for  the  ordinary 
official  services  of  the  district  attorney. 

Department  op  Justice, 

July  8, 1889. 

Sir  :  I  received  your  letter  of  June  6, 1889,  contaiuiug,  with 
other  iuclosures,  the  Department's  circular  of  December  2i, 
1887  (No.  143),  in  which  you  ask  for  "  an  expression  of  my 
views  as  to  whether  the  Secretary  of  the  Treasury  is  author- 
ized to  make  any  allowance  to  the  United  States  attorney  at 
Kew  Tork^'  for  "services  in  suits  brought  against  collectors 
of  customs  for  (he  recovery  of  alleged  excessive  duties  on 
imported  merchandise,''  etc.,  under  ^'  section  827  of  the  Re- 
vised statutes." 

I  have  also  to  thank  you  for  your  letter  of  July  1, 1889 
(in  response  to  mine  of  June  27),  containing  the  Department 
circular  of  June  4,  1877  (No.  71),  and  also  containing  tbe 
additional  information  that  the  items  in  question  arose  in 
cases  where  the  CTnited  Slates  attorney  appeared  in  behalf 
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of  tbe  collector  of  customs  "  by  direction  of  the  Secretary 
of  tbe  Treasury;"  and  also  <<  that  frotu  the  date  of  said  cir- 
cular of  June  4, 1877,  until  the  date  of  the  circular  of  De- 
cember 24,  1877,  it  was  the  practice  to  allow  the  United 
States  attorney  at  New  York,  whenever  it  appeared  that  he 
bad  earned  the  amount  in  customs  suits,  the  sum  of  $4,000 
a  year,  under  said  section  827  ^  •  •  •  and  that  since  the 
date  of  the  last  mentioned  circular  it  has  been  the  practice 
to  allow  the  United  States  attorney  at  New  York  such  sum 
for  services  rendered  in  those  suits  certified  by  the  court  to 
be  correct  which  are  approved  by  the  Secretary  of  the 
Treasury.'^ 

In  reply  I  respectfully  submit  the  following : 

Section  770,  Revised  Statutes,  provides  that  "  The  district 
attorney  for  the  southern  district  of  New  York  is  entitled  to 
receive  quarterly,  for  all  his  services,  a  balary  at  the  rate  of 
«ix  thousand  dollars  a  year.'^  •  •  •  xhe  words  "  for  all 
bis  services"  refer  to  his  ordinary  personal  services  as  dis- 
trict attorney,  such  as  are  indicated  in  the  next  section,  in 
which  it  is  provided,  among  other  things,  that  ^'It  shall  be 
tbe  duty  of  every  district  attorney,  •  •  ♦  unless  other- 
wise instructed  by  the  Secretary  of  the  Treasury,"  to  appear 
in  behalf  of  tbe  officers  and  in  the  proceedings  therein  men- 
tioned. For  all  such  services  during  the  year  this  six  thou- 
sand dollars  is  made  full  payment. 

But  section  827  provides  that  "  when  a  district  attorney 
appears  by  direction  of  the  Secretary  or  Solicitor  of  the 
Treasury  in  behalf  of"  the  same  officers  in  similar  proceed- 
ings ^^he  shall  receive  such  compensation  as  may  be  certified 
to  be  proper  by  the  court  in  which  the  suit  is  brought  and 
approved  by  the  Secretary  of  the  Treasury." 

The  question  is,  whether  this  compensation,  under  section 
827,  is  in  addition  to  the  $6,000  mentioned  in  section  770. 

The  duties  contemplated  under  section  827  are  apparently 
beyond  or  outside  of  those  mentioned  in  section  771,  because 
they  are  limited  to  the  cases  where  he  appears  ^<  by  direction 
of  the  Secretary  or  Solicitor  of  the  Treasury."  This  seems  to 
assume  that  there  are  cases  where  the  Secretary  or  Solicitor 
may  desire  for  some  reason  to  give  special  directions,  perhaps 
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for  the  performance  of  extraordinary  or  unasaal  services. 
However  this  may  be,  section  827  plainly  indicates  a  legisla- 
tive intuit,  by  its  limitations,  specifications,  and  different 
methods  of  aaditing,  to  prescribe  other  and  additional  com- 
peusation  for  services  rendered  under  the  immediate  direc- 
tion of  the  Secretary  or  Solicitor. 

The  argument  under  section  770  is  that  the  $6,000  is  given 
for  all  his  services,  and  hence  he  is  entitled  to  no  additional 
compensation  for  any  services  whatever.  But  there  are  well- 
recognized  exceptions,  which  certainly  have  no  firmer  ground 
to  stand  upon  than  has  this  one.  For  example,  by  section 
825  he  is  entitled  to  receive  ^^2  per  cent,  upon  all  moneys'' 
collected  in  the  suits  therein  referred  to  (7  Benedict,  405),  as 
additional  compensation.  Moreover,  although  by  section  833 
•'  every  district  attorney  ^  is  required  to  "make  to  the  Attor- 
uey-OeneraP  semi-annual  returns  of  fees  received  by  him, 
yet,  under  section  834  ^^  the  fees  and  couipeusation  allowed 
district  attorneys  by  sections  eight  hundred  aud  twenty-five 
and  eight  hundred  and  twenty-seven^^  are  expressly  excepted 
from  the  provisions  of  section  833.  Besides,  it  has  been  for 
many  years  the  rule  of  this  and  of  the  Treasury  Department 
to  permit  the  district  attorney  of  southern  New  York  to  re- 
tain such  2  per  cent,  given  him  under  section  825  without 
return  or  question  (II  Opin.,  88).  Again,  by  looking  at  sec- 
tion 4646  we  see  that  the  district  attorney  is  given  ^<a  just 
and  suitable  compensation  for  his  respective  services  in  each 
prize  case  to  be  ac^usted  and  determined  by  the  court."  This 
was  held  by  this  Department  in  1864  to  be  allowable,  even 
though  above  the  $6,000  given  by  a  statute  differing  but 
slightly  from  section  770  (11  Opin.,  79).  If  in  these  two 
cases,  under  section  825  and  section  4646,  the  district  attor- 
ney at  New  York  is  entitled  to  receive  compensation  in  ad- 
dition to  his  $6,000,  no  possible  argument  can  be  made 
stronger  than  in  those  cases  for  bin  not  receiving  the  additional 
compensation  in  the  cases  specified  in  section  827. 

The  optuion  above  indicated  is  strengthened,  if  we  note 
the  order  in  which  these  various  provisions  were  originally 
enacted,  and  likewise  the  order  in  which  they  stand  in  the 
Revised  Statutes  (15  Opin.,  492).    The  latter  sections  seem  , 
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to  have  been  intended  to  create  specific  exceptions  to  the 
general  phraseology  of  the  former.    (14  Opin.,  573.) 

This  construction  finds  ample  justification  in  the  uniform 
practice  of  the  Treasury  Department,  at  least  since  June  4, 
1877.  Indeed,  it  is  plainly  announced  in  the  Department 
circular  No.  71  of  that  date,  and  also  in  the  Department  cir- 
cular No.  143,  under  date  of  December  2i,  1887.  I  do  not 
see  how,  in  the  face  of  these  circulars,  and  of  such  uniform 
practice  for  so  many  years,  any  other  interpretation  can  now 
be  given  to  the  statutes,  whatever  might  be  said  if  the  ques- 
tion were  an  original  one.  ( United  States  v.  Hilly  120  U.  S., 
169-180 ;  Hahn  v.  United  States^  107  U.  S.,  402-406,  and  cases 
cited.) 

In  addition  to  the  authorities  above  referred  to,  permit  me 
to  call  your  attention  to  9  Opin.,  146;  and  Mcculloch's  Caaej 
6  First  Comptroller's  Decisions,  36. 

My  opinion  is  that,  in  the  cases  mentioned  in  section  827 
in  which  the  United  States  attorney  at  New  York  appears 
by  *'  direction  of  the  Secretary  or  Solicitor  of  the  Treasury," 
the  Secretary  of  the  Treasury  is  authorized  to  make  proper 
and  reasonable  allowance  to  him  for  his  services  under  such 
section.  The  amount  is  always  within  control,  because  such 
amount  must  be  certified  to  be  proper  by  the  court  in  which 
the  suit  is  brought,  and  must  be  approved  by  the  Secretary 
of  the  Treasury.  The  Secretary  has  the  right,  under  sections 
827  and  846,  to  scrutinize,  reverse,  and  cut  down  all  charges 
under  that  section.     (15  Opin.,  277.) 

The  inclosures  are  herewith  returned  as  requested. 
Very  resj^ectfully, 

O.  W.  CHAPMAN, 

Solicitor-  Oeneral, 

The  Seobetaby  op  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 
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SURPLUS  GRADUATES  OF  THE  NAVAL  ACADEMY. 

Where  certain  members  of  the  graduating  class  at  the  Naval  Academy 
were  reported  as  physically  disqualified  for  the  naval  service,  but  as 
mentally  and  professionally  qualified,  and  were  placed  among  the 
"surplus  graduates:''  Jdvised  that  under  the  acts  of  August  5,  1882, 
chapter  391,  and  March  2, 1889,  chapter  396,  they  were  each  entitled  as 
such  surplus  graduates  to  a  certificate  of  graduation,  an  honorable 
discharge,  and  one  year's  pay,  and  that  there  is  no  authority  in  the 
law  for  stating  in  such  certificate  the  physical  disqualification  of  the 
graduate. 

Department  op  Justice, 

July  9,  1889. 

Sir  :  By  your  coininanicatioa  of  July  2,  instant,  it  appears 
that  in  the  class  of  naval  cadets  that  was  gradnat.ed  at  the 
Naval  Academy  in  June  last  there  were  three  who  were  re- 
ported as  "physically  disqualified  for  the  naval  service,^ 
but  as  "  mentally  and  professionally  qualified." 

Assuming  that  the  imputed  physical  disqualification  of 
these  cadets  exists,  the  questions  presented  for  opinion  are, 
(1)  whether  these  three  cadets,  who  are  physically  unfit  for 
the  service,  are  entitled  to  certificates  of  graduation  and 
honorable  discharges  with  one  year's  sea  pay,  or  shall  be 
simply  dropped  from  the  service ;  and  (2)  if  such  c^»rtificates 
and  discharge  s  may  be  given,  whether  they  should  contain^ 
respectively,  the  statement  that  the  cadet  named  therein  is 
physically  disqualified  for  the  service. 

Under  the  acts  of  August  6, 1882  (22  Stat,  285),  and  March 
2, 1889  (25  Stat,  878),  it  is  provided  that  if,  after  filling  exist- 
ing vacancies  in  the  Navy  and  in  the  Marine  and  Engineer 
Corps  from  the  graduating  class  of  the  Academy  for  any 
year,  there  shall  be  '*  a  surplus  of  graduates,"  to  each  of  them 
"shall  be  given  a  certificate  of  graduation,  an  honorable  dis- 
charge, and  one  year's  sea  pay,  as  now  provided  by  law  for 
cadet  midshipmen." 

As  the  cadets  in  question  are,  as  your  letter  indicates, 
"surplus  graduates,"  whatever  may  be  their  physical  con- 
dition and  whatever  may  be  the  reason  they  did  not  receive 
appointments  in  the  service,  I  am  clearly  of  opinion  they  are 
entitled  to  the  certificate  of  graduation,  an  honorable  dis- 
charge, and  one  year's  sea  pay. 
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Being  entitled  to  these  three  things  as  ^^surphis  gradu- 
at€8^^^  I  do  not  think  there  is  any  aathority  in  the  law  for 
stating  their  physical  disqaalification  in  the  certificates  to 
be  given  them,  for  the  reason  that  physical  condition  does 
not  enter  into  the  idea  of  graduation,  except  in  so  far  af 
graduation  presupposes  a  sound  physical  condition  at  the 
time  of  admission  to  the  Academy.  Such  a  statement  would 
be  objectionable  as  out  of  place,  which  is  alone  a  good  reason 
for  omitting  it. 

Very  respectfully,  your  obedient  servant, 

W.  H.  fl.  MILLER. 

The  Secretary  of  the  Navy. 


ACCRUED  PENSION. 

The  proviBO  in  the  act  of  March  1, 1889,  chapter  332,  anthorizing  payment 
to  a  deceased  pensioner's  legal  represeDtatives^in  certain  contingencies, 
of  the  accrued  pension  dae  on  his  pension  certificate  at  the  time  of  his 
death,  is  to  he  construed  as  applicable  to  all  outstanding  pension  cer- 
tificates, whether  issued  before  or  since  the  passage  of  the  act. 

But  the  pensioner  must  have  died  since  the  passage  of  that  act  to  en- 
title his  legal  representatives  to  claim  such  accrued  pension. 

Department  of  Justice, 

July  12,  1889. 

Sir:  Your  communication  of  the  5th  June,  ultimo,  submits 
for  opinion  a  proviso  of  the  act  of  March  1,  1889,  entitled 
'^ An  act  making  appropriations  for  the  payment  of  invalid 
and  other  pensions  of  the  United  States  for  the  fiscal  year 
ending  June  thirtieth,  eififhteen  hundred  and  ninety,  and  for 
other  purposes"  (25  Stat,  7§2),  which  said  proviso  is  in  the 
following  words : 

"  Provided  further,  That  hereafter  whenever  a  pension  cer- 
tificate shall  have  been  issued  and  the  pensioner  mentioned 
therein  dies  before  payment  shall  have  been  made,  leaving  no 
widow  and  no  surviving  minor  children,  the  accrued  pension 
due  on  said  certificate  to  the  date  of  the  death  of  such  pen- 
sioner may,  in  the  discretion  of  the  Secretary  of  the  Interior, 
be  paid  to  the  legal  rei)reseutativeR  of  said  pensioner." 

A  question  has  arisen  upon  this  provision  as  to  whether 
it  applies  to  all  outstanding  pension  certificates,  or  only  to 
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those  that  have  been  issaed  since  the  passage  of  the  act  and 
that  may  hereafter  from  time  to  time  be  issued. 

If,  prior  to  this  statate,  a  pensioner  died  without  leaving 
a  widow  or  a  minor  child  or  children,  the  accrued  pension  due 
on  the  pensioner's  certificate  up  to  the  date  of  his  death  was 
not  demandable  by  his  legal  representatives,  and  this  was 
lost  to  creditors  and  others  entitled  to  share  in  his  estate. 
It  is  evident  that  legislation  of  this  kind  is  in  furtherance  of 
natural  equity,  and  of  a  highly  beneficial  character. 

Now,  it  seems  to  me,  that  the  case  of  a  pensioner  whose 
certificate  was  issued  before  the  passage  of  the  act  is  as  much 
within  the  mischief  sought  to  bo  a  voided  as  that  of  a  pensioner 
whose  certificate  was  issued  since  the  a<3t  went  into  effect, ' 
and  it  is  more  than  probable  that  if  Congress  had  intended 
to  restrict  the  law  to  the  latter  cases  it  would  have  said 
"  that  whenever  hereafter  a  pension  certificate  shall  have 
been  issued,''  and  not  *'  that  hereafter  whenever  a  pension 
certificate  shall  have  been  issued." 

Supposing,  however,  that  the  meaning  is  doubtful,  as  may 
well  be  said  in  view  of  the  diflference  of  opinion  between  two 
high  officers  as  to  the  scope  of  the  proviso  which  you  bring 
to  my  notice,  it  seems  to  me  quite  proper  to  give  the  largest 
operation  to  the  proviso  that  can  be  given  without  doing 
violence  to  its  language,  or,  as  Mr.  Wilberforce  says,  speak* 
ing  of  remedial  statutes,  where  the  words  are  open  to  doubt 
they  are  to  receive  a  construction  which  will  advance  the 
objects  of  the  act.    ( Wilb.  on  Stat.,  p.  235.) 

Another  question  that  has  arisen  is  as  to  whether  a  pen- 
sioner must  have  died  since  the  proviso  was  enacted  to  en- 
title his  legal  representatives  to  claim  the  amount  of  pension 
that  had  accrued  at  the  time  of  his  death. 

Thisquestion  must  be  answered  in  the  affirmative,  for  other- 
wise the  word  "  hereafter"  would  be  consigned  to  silence,  in 
violation  of  the  rule  that  every  word  of  a  statute  must,  if  pos- 
sible, have  some  meaning  attached  to  it.  We  have  said  that 
Congress  by  the  use  of  "  hereafter  "  had  no  reference  to  the 
time  when  a  pension  certificate  was  issued.  It  follows,  then, 
that  Congress  must  have  intended  by  that  word,  if  it  was  to 
have  any  effect  at  all,  that  the  benefit  of  the  proviso  could 
only  be  extended  to  cases  where  the  pensioner  died  after  the 
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proviso  went  into  operation.  Indeed,  the  use  of  the  present 
tense  *»die«" — namely,  "  that  hereafter,  whenever  a  pension 
certificateshall  have  been  issued  and  the  pensioner  mentioned 
therein  dies,**  etc. — prevents  the  proviso  from  being  applied 
to  cases  where  pensioners  had  died  when  the  law  took  effect. 
This  use  of  the  present  tense  in  connection  with  certain  ad- 
verbs of  time  to  denote  futqrity,  as  in  the  expression  ^^  when 
he  arrivea  I  will  send  for  you,"  is  not  peculiar  to  the  English 
language,  and  is  so  common,  that  we  must  suppose  that  Con- 
gress meant  by  the  use  of  the  present  tense  ^^dies"  in  connec- 
tion with  ^^ichenever^  precisely  what  would  be  conveyed 
thereby  in  common  speech. 

As  yeur  communication  refers  me  to  the  papers  accom- 
panying it  for  the  questions  you  desire  to  submit,  and  as  I 
may  have  failed  to  gather  exactly  what  those  questions  are, 
you  will  please  inform  me  if  this  opinion  does  not  cover  every 
thing  submitted. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Seobetary  of  the  Interior. 


DEVICE  ON  GOVERNMENT  FIRE  ARMS. 

Semhle  that  the  United  States,  having  first  appropriated  the  device  of  an 
eagle,  with  the  letters  U.  S.  under  it,  for  the  purpose  of  marking  tire- 
arms  mannfactnred  by  the  Govemment,  may  prevent  any  private 
manafactnrer  using  the  same  device  on  fire-arms  manufactured  by 
him,  and  thus  falsely  representing  to  the  world  that  his  tire-arms  were 
made  by  the  United  States. 

Department  of  Justice, 

July  12, 1889. 
Sir  :  Tn  reply  to  the  communication  of  your  predecessor 
to  this  Department  of  the  26th  of  February,  1889, 1  have  to 
say  that  whether  the  United  States  can  be  the  proprietor  of 
a  trade-mark  need  not  be  considered,  as  it  is  clear  enough 
that  the  United  States,  having  appropriated  to  itself  the  de- 
vice of  an  eagle,  with  the  letters  U.  S.  under  it,  for  the  pur- 
pose of  indicating  that  fire-arms  on  which  that  device  is 
stamped  have  been  manufactared  by  the  United  States,  has 
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a  right  to  prevent  any  privat43  manufacturer  usiug  the  same 
device  on  fire-arms  manufactured  by  him,  and  thereby  falsely 
representing  to  the  world  that  his  fire-arms  were  made  by 
the  United  States.  This  is  precisely  what  the  Whitney 
Arms  Company  is  doing,  and  doing  so  aggressively  as  to 
give  uneasiness  to  persons  in  foreign  parts  who  have  made 
large  purchases  of  arms  from  the  United  States  stamped 
with  the  device  in  question,  by  threatening  them  with  a  suit 
for  infringing  what  is  claimed  to  be  the  trade-mark  of  that 
company. 

It  seems  to  me  that,  in  view  of  the  frequent  occasions  the 
United  States  have  to  sell  old  fire-arms  to  make  way  for  im- 
proved ones,  it  would  be  advisable  for  the  United  States  to 
apply  to  the  proper  court  for  an  injunction  to  restrain  the 
Whitney  Arms  Company  from  using  the  said  device  and 
thereby  causing  the  United  States  great  and  irreparable 
damage. 

It  seems  not  improper  for  me  to  suggest  that  Congress 
should  be  asked  to  pass  a  law  making  it  an  offense  to  use 
in  connection  with  anything  any  mark  or  device  lawfully 
used  and  employed  by  the  United  States  in  connection  with 
the  same  thing. 

I  am,  sir,  your  obedient  servant, 

*  W.  H.  H.  MILLER. 

The  Secretary  of  War. 


KANSAS  FIVE  PER  CENT.  FUND— PAYMENT  OF. 

The  provision  in  the  act  of  March  2, 1889,  chapter  410,  for  payment  to  the 
State  of  Kansas  of  $43,790.32  on  account  of  5  per  centamfnnd  arising 
from  the  sale  of  public  lands  in  said  State,  precludes  all  inquiry  on  the 
parcof  the  accounting  oflicers  of  the  Treasury  as  to  the  legality  and 
Justness  of  the  claim.  It  is  their  duty  to  allow  and  certify  the  claim 
for  that  amount,  "  as  per  decision  of  the  First  Comptroller  of  the 
Treasury  of  date  May  G,  1880,  and  as  stated  by  the  Commissioner  of 
the  General  Land  Office." 

Department  of  Justice, 

July  13, 1889. 
Sir  :  I  have  received  tbe  letter  of  the  First  Comptroller, 
under  date  of  July  1, 1889  (with  inclosures),  with  your  in- 
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dorsemeut  thereon  of  July  2  requestiDg  my  opinion  upon  the 
question  submitted  in  his  letter. 

The  question  is,  "  In  your  opinion  do  you  regard  said  ap- 
propriation mandatory  upon  the  Comptroller  to  allow  and 
certify  said  claim  for  payment,  without  further  regard  to  the 
legality  and  justness  of  the  same  t " 

The  **  appropriation  "  above  referred  to  is  found  in  the  de- 
ficiency act  of  March  2,  1889  (25  Stat.  921),  and  reads  as 
follows : 

^*  For  payment  to  the  State  of  Kansas,  on  account  of  five 
per  centum  fund  arising  from  the  sale  of  public  lands  in  said 
State  from  July  first,  eighteen  hundred  and  eighty-four,  to 
June  thirtieth,  eighteen  hundred  and  eighty-five,  as  per  de- 
cision of  the  First  Comptroller  of  the  Treasury  of  date  May 
sixth,  eighteen  hundred  and  eighty,  and  as  stated  by  the 
Commissioner  of  the  General  Land  Office,  forty- three  thou- 
sand seven  hundred  and  ninety  dollars  and  thirty-two  cents.'' 

This  provision  clearly  appropriates  $43,790.32  "  for  pay- 
ment to  the  State  of  Kansas  on  account  of  5  per  centum  fund 
arising  from  the  sale  of  public  lands  in  said  State,  •  •  • 
as  per  decision  of  the  First  Comptroller  ♦  •  ♦  and  as 
stated  by  the  Commissioner  of  the  General  Land  Office." 

Under  this  language  it  does  not  seem  necessary  to  go  back 
over  the  previous  history  of  how  this  "6  per  centum  fund'' 
originated,  or  as  to  its  ^'  legality  and  justness,"  or  to  look  at 
previous  opinions  and  decisions.  Congress  having  seen  fit 
to  make  the  appropriation,  and  having  the  right  to  make  it, 
out  of  "  any  money  in  the  Treasury  not  otherwise  appro- 
priated," has  shut  the  door  against  all  such  inquiries.  The 
only  questions  under  the  language  of  the  appropriation  seem 
to  be,  (1)  What  was  the  decision  of  the  First  Comptroller? 
and  (2)  How  was  the  account  stated  by  the  Commissioner  of 
the  General  Land  Office  t 

Looking  at  the  latter  question  first,  it  is  fair  and  proper  to 
assume  that  the  Commissioner  of  the  General  Laud  Office 
(being  a  public  officer  connected  with  one  of  the  chief  Exec- 
utive Departments  of  the  Government)  stated  the  account 
then  as  he  presented  it  to  your  Department  under  date  of 
June  15, 1889,  and  as  shown  in  the  First  Comptroller's  letter, 
submitted.    It  will  be  noticed  that  the  account  is  precisely 
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the  same,  and  for  the  same  per  centum  upon  sales,  between 
exactly  the  same  dates  as  are  mentioued  in  the  appropria- 
tion. The  account  is  also  stated  from  <<the  sales  of  lands 
within  the  limits  heretofore  embraced  in  certain  Indian  reser- 
vations," so  that,  presumably,  and  almost  inevitably,  Con- 
gress had  this  account  thus  stated  before  it  at  the  time  of 
making  this  appropriation. 

Now,  all  that  remains  is  to  see  what  was  the  ^'  decision  of 
the  First  Comptroller  of  the  Treasury,  of  date  May  6. 1880,  ^ 
on  the  question  of  the  payment  to  the  State  of  Kansas  on  ac- 
count of  the  <<fund  arising  from  the  sale  of  public  lauds  in 
said  state.''  The  following  extracts  from  his  opinion  will 
clearly  show  how  the  questiou  came  up,  what  his  decision  was, 
its  bearing  upon  the  question  submitted,  and  the  very 
marked  significance  of  the  words  ^^  as  per  decision  of  the 
First  Comptroller  "  contained  in  the  appropriation : 

<^The  State  of  Kansas  has  presented  a  claim  against  the 
United  States  amounting  to  $90,566.08,  being  for  6  per  cent, 
on  the  net  proceeds  of  sales  from  the  29th  of  January,  1861, 
to  the  30th  of  June,  1877,  inclusive,  of  lands  within  the  limits 
of  that  State  heretofore  embraced  in  Indian  reservations. 
The  reservations  were  known  as  the  Shawnee,  Absentee 
Miami,  Kansas  Trust,  Kansas  Trust  and  Diminished  Reserve^ 
Osage  Ceded^  Osage  Tnist  and  Diminished  Reserve^  New  York 
Indian,  and  Cherokee  Strip.  The  entire  claim  has  been  al- 
lowed by  the  Commissioner  of  the  General  Land  Office  and 
the  account  is  now  before  this  office  for  examination. 

<«  The  claim  is  founded  upon  the  fifth  clause  of  section  3  of 
the  act  for  the  admission  of  Kansas  into  the  Union,  approveci 
January  29, 1861.  That  clause  enacts  that  5  per  centum  of 
the  net  proceeds  of  sales  of  all  public  lands  lying  within  said 
State,  which  shall  be  sold  by  Congress  after  the  admission  of 
the  State  into  the  Union,  after  deducting  all  expenses  inci- 
dent to  the  same,  shall  be  paid  to  said  State  for  the  purpose 
of  making  public  roads  and  internal  improvements,  or  for 
other  purposes,  as  the  legislature  shall  direct.    •    •    • 

<<  The  case  turus  upon  a  proper  answer  to  be  given  to  the 
question.  What  lands  were  public  lands  lying  within  said  State, 
within  the  meaning  of  this  clause  f" 

At  the  date  of  the  passage  of  the  act  there  were  Indian 


TO  THE  SECRETARY  OP  THE  TREASURY.    365 


Kaiisas  Five  Per  €eHt.  FuHd-PAymeiit  of. 

reservatious  witbia  the  exterior  limits  of  the  State  which 
embraced  about  13,800,000  acres.  Bat  the  Comptroller  holds 
that  certain  of  these  lands  can  not  go  into  the  account  for  rea- 
sons given,  but  he  decides  that — 

<<  The  rest  of  the  lands  included  within  Indian  reservations 
were  held  by  the  tribes  accompanying  them  in  the  manner  in 
which  lands  have  usually  been  held  by  Indians  occupying 
reservations.  This  title  is  popularly  known  as  the  common 
Indian  title. 

^^  In  lands  of  the  last-named  class  the  Indians  have  no  other 
title  than  a  mere  right  of  occnpanoy  ( United  States  v.  Oook^ 
19  Wallace,  591).  The  possession  when  abandoned  by  the 
Indian  occupants  attaches  itself  to  the  fee  without  further 
grant  {Id),  So  restricted  is  their  estate  that  though  they  * 
may  clear  the  lands  of  timber  to  such  an  extent  as  may  be 
reasonable  for  a  profitable  use  for  agriculture,  and  may  sell 
the  timber  thus  removed,  they  may  not  sever  timber  except 
for  this  use.  They  may  not  sever  it  for  the  purpose  exclu- 
sively of  sale.  If  they  do  the  severance  is  wrongful,  and  the 
timber  when  cut  becomes  the  absolute  property  of  the  United 
States.    (Id.)    •    •    • 

"  The  right  of  the  United  States  to  dispose  of  the  fee  of 
land  occupied  by  Indians  under  the  common  Indian  title  has 
always  been  recognized  by  the  courts  of  the  United  States 
from  the  foundation  of  the  Government.    •    •    • 

^*Not  only  have  the  courts  uniformly  decided  that  lands 
held  by  the  common  Indian  title  are  i>ublic  lands,  but  that 
they  are  such  has  been  repeatedly  assumed  in  the  legisla- 
tion of  Congress.    •    •    • 

<' Lands,  therefore,  held  by  Indians  in  reservations  by  the 
common  Indian  title  are  piiblio  lands.  They  will  pass,  sub- 
ject only  to  the  Indian  right  of  occupancy,  by  a  grant  of 
public  lands  by  the  United  States  ^  and,  in  the  absence  of 
language  evincing  a  different  intent,  a  grant  to  a  State  by 
Congress  of  5  per  cent,  of  the  proceeds  of  sales  of  the  public 
lands  within  the  State  will  be  held  to  include  5  per  cent,  of 
the  proceeds  of  sales  of  lands  held  by  Indians  by  the  common 
Indian  title.    •    •    • 

^'  TJie  grant  of  the  5  per  centum  having  been  made,  it  could 
not  afterwards  have  been  revoked.    The  right  of  the  State 
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became  by  the  grant  a  vested  right  which  Oongress  coald  not 
recall.  By  treaties  made  after  the  admission  of  the  State 
with  the  several  tribes  who  occapied  these  lands  it  was  stip- 
ulated that  the  net  proceeds  of  the  sales  of  all  but  one  of 
the  reservations,  viz,  the  Kansas  Trust,  should  be  invested 
by  the  United  States  for  the  benefit  of  the  respective  tribes. 
Without  doubt  these  treaties,  together  with  subsequent  acts 
of  Congress  passed  tocarry  out  their  provisions,  entitled  these 
tribes  to  a  sum  equal  to  these  net  proceeds,  but  they  did  not 
de^stroy  the  antecedent  right  of  the  State  of  Kansas  to  the  5 
per  cent,  which  had  been  granted  when  the  United  States, 
hoMing  the  fee  in  said  lands,  had  capacity  to  make  the  grant 
and  made  it  without  provision  for  any  subsequent  limita- 
tion.   •    •    • 

^^  In  the  light  of  this  legislation,  and  of  the  clear  provis- 
ions of  the  act  for  admitting  Kansas,  it  would  appear  to  be 
doing  violence  to  the  terms  of  the  act  and  to  the  policy  of 
Congress  to  construe  the  5  per  cent,  clause  to  be  applicable 
only  to  lands  to  which  the  Indian  title  had  been  extinguished 
prior  to  the  admission  of  the  State. 

<<  The  amount  ascertained  to  be  due  to  the  State  of  Kansas 
on  the  account  under  examination  will  therefore  be  reported 
to  the  Secretiary  of  the  Treasury."    •    *     • 

This  decision,  under  the  language  of  the  appropriation, 
seems  to  be  conclusive  upon  this  point. 

I  am  constrained,  therefore,  by  these  considerations,  to 
answer  the  question  asked  by  the  First  Comptroller  in  the 
affirmative. 

Very  respectfully, 

O.  W.  CHAPMAN, 

Solicitor-  OeneraL 

The  Secretary  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 


CUSTOMS  DUTIES-CLASSIFICATION. 

Sawed  mahogany  boards  are  not  dntiable  under  schedale  D  (act  of  March 
3,  1883,  chapter  121)  as  '' inaDufactiires  of  mahngany,"  bnt  are  duti- 
able nuder  the  provision  of  that  schedule  '<for  all  other  articles  of 
sawed  lumber/'  etc.  Opinion  of  Attorney-General  Garland  of  January 
21,  1887  (18  Opin.  535),  concnrretl  in. 
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Department  of  Justice, 

July  16, 1889. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  the 
comiDUDication  from  yoar  Department,  dated  Jane  15,  ask- 
ing  my  opinion  ^^  as  to  the  classification,  nnderexistiDg  tariff 
acts,  of  sawed  mahogauy  boards."  You  state  that  the  ques- 
tion now  at  issue  is  whether  Imported  ^^  sawed  mahogany 
boards  are  dutiable  at  the  rate  of  $2  per  thousaud  feet,  board 
measure,  under  the  provisions  of  Schedule  D,  T.  I.  219,  for 
all  articles  (varieties)  of  sawed  lumber," or  "at  the  rate  of 
35  per  cent,  ad  valorem ,"  under  the  farther  provisions  of 
Schedule  D,  T.  I.  232,  for  "  manufactures  of  mahogauy." 

The  question  is  not  without  great  difficulty,  as  the  various 
provisions  of  the  tariff  acts,  as  they  now  exist  and  have  here- 
tofore existed,  are  conflictiug,  aud  have  naturally  been  sub- 
jects of  cotiflictiug  decisions  in  the  alministration  of  yoar 
Department.  However,  whenever  the  question  at  issue  has 
been  the  subject  i>f  adjudication  in  the  courts,  the  decisions, 
seem  to  have  been  uniform,  aud  upon  a  well-defined  prin- 
ciple. In  determining  whether  an  article  is  subject  to  duty 
as  a  "  manufacture,"  the  test  applied  by  the  courts  is, 
whether  by  the  application  of  labor,  manual  or  mechanical, 
it  has  been  put  in  a  condition  for  "  ultimate"  consumption ; 
that  is,  whether  it  is  ready  to  be  put  to  its  final  use  without 
farther  manipulation  or  ^*  manufacture."  Of  course,  the  ap- 
plication of  this  test  is  liable  to  some  uncertainties  aud  ex- 
ceptions; but  this  is  the  general  principle.  An  article  may 
be  in  condition  for  remanufacture  and  at  the  same  time  largely 
used  for  "  ultimate  "  consumption,  and  in  that  case  it  would 
be  liable  as  a"  manufacture;"  as,  in  the  case  of  India  rub- 
ber (Lawrence  v.  Allen,  7  Howard,  785).  But,  as  expressly 
ilecided  in  that  case,  the  «est  is  the  adaptability  of  the  article 
and  its  use,  in  the  form  of  its  importatfon,  for  "ultimate" 
consumption  without  remanufacture.  This  i)rinciple  has 
been  a  number  of  times  applied  by  the  courts.  The  latest 
decision  upon  this  question  is  Hartran/t  v.  Wiegmann  (121 
U.  S.,  609),  where  it  was  held  that  "  shells  cleaned  by  acid 
and  then  ground  on  an  emery  wheel  and  some  of  them  after- 
ward etched  by  acid,  aud  all  intended  to  be  sold  for  orna- 
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ments  as  shells,  were  not  dutiable  at  35  per  ceut.  ad  valorem 
as  manufactures  of  shells."  The  rule  above  stated,  aud  the 
cases  illustrating  and  supporting  it  set  forth  in  that  decision, 
are,  it  seems  to  me,  conclusive  on  this  question.  It  is  matter 
of  general  information  that  ordinary  sawed  mahogany  boards 
are  not  used  in  that  form  as  articles  of  ultimate  consumption, 
but  are  fitted  for  such  consumption  by  remanufacture  and 
manipulation.  I  therefore  adhere  to  the  opinion  of  my  pre- 
decessor, given  to  your  Department  under  date  of  January 
21, 1887,  to  the  efifect  that  ^^  sawed  mahogany  boards  are  not 
dutiable  as  manufactures  of  mahogany." 

I  return  herewith  all  of  the  papers. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


EMPLOYMENT  OF  UNITED  STATES  TROOPS  IN  ALASKA. 

Question  as  to  what  exteot  and  under  what  circumatances  the  military 
forces  of  the  United  States  may  be  used  for  the  protection  of  life  and 
property  in  Alaska,  considered  ;  and  the  views  expressed  in  a  former 
opinion,  dated  April  18,  1889  {anUj  p.  293),  sabmitted  as  coYering  the 
question. 

Department  of  Justice, 

July  19,  1889. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter  of  yesterday,  asking  my  opinion  as  to  the  extent 
of  the  ase  which  could  be  made  of  the  United  States  troops 
for  the  protection  of  life  and  property  in  Alaska,  having  in 
view  the  restrictive  provisions  of  the  act  approved  June  18, 
1878. 

Answering  this  request,  I  have  the  honor  to  say  that  the 
following  is  an  opinion  which  I  rendered  to  the  President 
under  date  of  April  18  last,  which  I  think  covers  the  ques- 
tion you  submit. 

[Here  follows  the  opinion  referred  to.    See  an^^,  p.  293.] 

The  condition  of  things  in  Alaska,  under  the  act  providing 
for  the  civil  government  (23  Stat.,  24),  does  not,  so  far  as  this 
question  is  concerned,  differ  from  that  in  Oklahoma,  with 
reference  to  which  the  opinion  was  given. 
Very  respectfully, 

W.   H.   H.   MILLER. 

The  Secretary  op  War. 
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CHINESE  LABORERS. 
Opinion  of  Attorney- General  Brewster,  of  December  26, 1882  (ITOpin., 

483),  tonohing  the  right  of  Chinese  laborers  to  pass  through  the  United 

States  in  the  oonrse  of  their  journey  to  and  from  other  countries,  re- 

aflSrmed. 
The  application  of  that  opinion  to  the  case  presented  is  unaffected  by  the 

acts  of  July  5,  1884,  chapter  220,  and  October  1,  1888,  chapter  1064. 

Department  of  Justice, 

July  23, 1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
two  communications  upon  the  subject  of  ^<  the  transit  of  Chi- 
nese, laborers  through  the  territory  of  the  United  States  in 
the  course  of  their  journey  to  or  from  other  countries,"  one 
under  date  of  July  19,  instant,  inclosing  a  letter  of  the  So- 
licitor of  the  Treasury,  a  circular  of  the  Treasury  Department, 
No.  5,  dated  January  23,  1883,  and  a  telegram  from  John  W. 
Foster,  counsel  of  the  Ohinese  legation,  the  other  under  date 
of  July  20,  inclosing  a  letter  from  the  Acting  Secretary  of 
State  and  a  copy  of  a  telegram  from  the  Chinese  minister. 

Tou  state:  ^^ Certain  Chinese  laborers  have  arrived  at 
the  port  of  New  Orleans  and  are  now  awaiting  the  determi- 
nation of  the  question  as  to  whether  they  have  the  right  to 
pass  through  to  San  Francisco  for  the  purpose  of  embarking 
for  China,  and  I  will  therefore  thank  you  for  an  expression  of 
your  opinion  on  this  question  at  as  early  a  day  as  practicable" 

In  reply  I  would  say  that  the  same  question  arose  under 
the  act  of  May  6,  1882  (22  Stat.,  5S).  It  was  submitted  to 
this  Department,  and  the  opinion  of  December  26,  1882  (re- 
considering a  former  opinion)  was  given.  The  conclusions 
reached  in  that  opinion  I  believe  to  be  correct. 

Moreover,  it  appears  that  from  that  time  the  Department 
of  State  uniformly,  and  the  Treasury  Department  generally, 
have  recognized  and  acted  upon  the  construction  given  therein, 
at  least  down  to  the  passage  of  the  act  of  October  1,  1888. 

Manifestly,  the  act  of  July  5, 1884  (23  Stat.,  115),  did  not 
render  the  opinion  inapplicable  to  the  question  submitted, 
nor  does  the  act  of  October  1,  1888,  known  as  *<  the  Scott 
exclusion  act "  (25  Stat.,  504),  affect  its  application.  That  act 
was  directed  to  "Chinese  laborers"  who  had  been  or  might 
be  residents  here,  and  related  to  their  departure  and  return. 
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I  have  been  able  to  find  do  other  legislation  beariDg  mate- 
rially upou  the  question.  But  it  is  possible  that  some  of  the 
"collectors  of  customs  ^  to  whom  you  refer  may  have  been 
influenced  by  the  stringent  provisions  of  the  act  of  Septem- 
ber 13, 1888  ( 25  Stat.,  476).  The  restrictive  provisions  of 
that  act,  however,  by  its  very  terms,  do  not  take  effect  till 
"the  date  of  the  exchange  of  ratifications  of  the  pending 
treaty,"  which  date  has  not  yet  arrived. 

I  therefore  adopt  the  carefully  considered  opinion  of  this 
Department,  given  under  date  of  December  26,  1882,  as  ex- 
pressing my  views  upon  the  question  you  submit,  without 
additional  argument. 

I  return  the  inclosures  as  requested. 
Very  respectfully, 

O.  W.  CHAPMAN, 

Solicitor-  General, 
The  Secretary  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 


FORT  MISSOULA  MILITARY  RESERVATION. 

By  Executive  order  of  Angast  5,  1878,  50  acres  of  laad  were  added  to 
the  Fort  Missoula  military  reservation,  which  was  originally  estab- 
lished with  an  area  of  640  acres  by  Executive  order  of  February  19, 
1877.  The  land  covered  by  these  orders  was  formerly  within  the  Ter- 
ritory of  Oregon  ;  but  under  the  act  of  March  2, 1853,  chapter  90,  estab- 
lishing the  Territory  of  Washington,  it  fell  within  the  latter  Terri- 
tory;  and  when  the  Territory  of  Montana  was  created,  by  the  act  of 
May  26,  1864,  chapter  95,  it  became  a  part  of  that  Territory,  and  so 
remained  at  the  time  said  orders  were  issueck  By  the  act  of  February 
14,  1853,  chapter  69,  it  was  provided  that  all  reservations  theretofore 
as  well  as  thereafter  made  under  the  act  of  September  27, 1850,  chapter 
76  (which  applied  to  Oregon  only),  should  as  to  forts  be  limited  to  not 
exceeding  640  acres  at  any  one  place ;  and  the  aforesaid  act  of  May 
26,1864,  declared  that  all  laws  of  the  United  States  not  locally  inappli- 
cable shall  have  the  same  force  and  effect  within  theTerritory  of  Mon- 
tana as  elsewhere  within  the  United  States  :  Held  that  the  act  of  1864 
was  intended  to  give  effect  in  Montana  only  to  such  general\&\vs  of  the 
United  States  as  were  not  inapplicable  to  that  Territory,  and  not  to 
legislation  of  a  special  or  local  character ;  that  the  limitation  of  640 
acres  was  not  made  operative  thereby  in  Montana;  that  the  President 
was  fully  empowered  to  make  the  order  of  August  5,  1888 ;  and  that 
while  such  order  remains  unrevoked  the  land  covered  thereby  is  not 
open  to  entry  or  settlement. 
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Department  of  Justice, 

July  31,  1889. 

Sir:  Your  commauication  of  the  22d  April  ultimo  pre- 
sents for  opinion  the  question  of  the  validity  of  the  Execu- 
tive order  of  August  6, 1878,  by  which  50  acres  of  land  were 
added  to  the  Fort  Missoula  Military  Reservation  of  640  acres 
originally  established  by  an  Executive  order  made  on  Feb- 
ruary 19,  1877.  This  Executive  order  of  August  o,  1878, 
enlarging  the  reservation,  the  late  Secretary  of  the  Interior 
declared  to  be  invalid,  because  made  without  authority  and 
in  contravention  of  the  9th  section  of  the  act  of  Congress  oi 
February  14, 1853  (10  Stat.,  158). 

The  land  covered  by  both  Executive  orders  lay  within  the 
boundary  of  the  Territory  of  Oregon,  as  defined  by  the  act  oi 
August  14, 1848.     (9  Stat.,  323.) 

By  the  fourteenth  section  of  the  act  of  September  27, 1850 
(9  Stat,  500),  being  "An  act  to  create  the  oflOice  of  surveyor- 
general  of  the  public  lands  in  Oregon,  and  to  provide  for  the 
survey  and  to  make  donations  to  settlers  of  the  said  public 
lands,"  the  authority  of  the  President  to  make  reservations 
for  the  purposes  of  "forts,  magazines,  arsenals,  dockyards, 
and  other  needful  public  uses  "  was  without  any  restriction 
whatever. 

In  this  particular,  however,  the  act  was  amended  by  sec- 
tion 9  of  the  act  of  February  14, 1853  (10  Stat.,  159, 160),  which 
is  entitled  "An  act  to  amend  an  act  entitled  <An  act  to  create 
the  office  of  surveyor-general  of  the  public  lands  in  Oregon, 
and  to  provide  for  the  survey  and  to  make  donations  to  the 
settlers  of  the  said  public  lands,'  approved  September  twenty- 
seventh,  eighteen  hundred  and  fifty."  This  act  provides  that 
all  reservations  heretofore  as  well  as  hereafter  made  under 
the  act  of  September  27, 1850,  shall  as  to  forts  be  limited 
to  an  amount  not  exceeding  640  acres  "a^  any  point  orplaceJ^ 

At  the  time  the  Executive  order  of  August  5, 1878,  enlarg- 
ing the  reservation,  was  made,  the  land  covered  by  it,  as  well 
as  by  the  Executive  order  of  February  19, 1877,  had  ceased 
to  be  within  the  boundaries  of  the. then  State  of  Oregon,  and 
was  in  the  Territory  of  Montana. 
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It  appears  by  the  act  of  March  2, 1853  (10  Stat,  172),  en- 
titled '^An  act  to  establish  the  Territorial  goverument  of 
Washington,"  that  the  land  covered  by  the  executive  orders 
in  question  was  taken  from  the  then  Territory  of  Oregon  and 
thrown  within  the  limits  of  the  Territory  of  Washington,  as 
fixed  by  that  act.  And  that  by  section  6  of  the  act  of  July 
17,  1854  (10  Stat.,  305),  entitled  "An  act  to  amend  the  act 
approved  September  twenty-seven,  eighteen  hundred  and 
fifty,  to  create  the  office  of  surveyor-general  of  the  public 
lands  in  Oregon,  etc.,  and  also  the  act  amendatory  thereof^ 
approved  February  nineteen  (fourteen),  eighteen  hundred 
and  fifty-three,"  it  is  declared  that  all  the  provisions  of  this 
act,  and  the  acts  of  which  it  is  amendatory j  shall  be  extended  to 
all  the  lands  in  Oregon  and  Washi7igton  Territories.^ 

Afterwards,  when  the  Territory  of  Montana  was  created 
partly  out  of  the  Territories  of  Oregon  and  Washington  bj 
the  act  of  May  26, 1864  (13  Stat.,  85),  the  laud  covered  by  the 
Executive  orders  in  question  fell  within  the  limits  of  the  new 
Territory  of  Montana  when  the  Executive  orders  in  question 
were  made,  and  still  is. 

The  legislation  by  virtue  of  which  it  is  contended  that  the 
second  Executive  order  of  August  5,  1878,  was  invalid  is 
that  part  of  the  thirteenth  section  of  the  act  of  May  26,  1864 
(supra),  which  provides  "  That  the  Constitution  and  all  laws 
of  the  United  States  which  are  not  locally  inapplicable  shall 
have  the  same  force  and  effect  within  the  said  Territory  of 
Montana  as  elsewhere  within  the  United  States." 

It  is  said  that  the  limitation  of  640  acres  for  forts,  at  first 
especially  applied  to  Oregon  Territory,  and,  afterwards,  espe- 
cially applied  to  Washington  Territory,  is  in  force  in  Mon- 
tana under  the  provision  just  quoted  from  the  act  of  May 
26, 1864,  because  that  limitation  is  not  locally  inapplicable  to 
Montana. 

But  was  it  the  purpose  of  Congress  to  make  operative  in 
Montana  all  the  special  and  local  legislation  in  the  statute 
books  of  the  United  States  that  might  not  be  locally  inap- 
plicable to  that  particular  region  ?  It  is  manifest  that  the 
argument  that  would  admit  any  particular  special  legislation 
would  necessarily  extend  f  o  all ;  the  language  being  ^^  all  laws 
•    •    •    not  locally  inapplicable.^    The  result  of  such  an  in- 
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terpretatiou  of  the  act  of  1864  woald  be  a  medley  of  laws, 
no  one  of  which  mi<;lit  be  locally  inapplicable  to  Montana, 
while,  taken  together,  they  would  make  an  incongraons  mass 
of  legislation. 

In  my  view  such  was  not  the  intention  of  Congress,  but 
that  intention  was,  I  think,  to  give  effect  in  Montana  only  to 
all  general  laws  of  the  United  States  not  locally  inapplica- 
ble; such,  for  instance,  as  laws  relating  to  civil  rights,  marine 
ports  of  entry,  etc.  I  do  not  think  it  would  be  reasonable  or 
safe  to  give  any  larger  sense  to  the  act  of  1864. 

In  addition  to  the  considerations  already  stated,  it  may 
be  remarked  that  the  legislation  specially  applicable  to  Ore- 
gon was,  as  we  have  seen,  made  operative  iu  Washington 
Territory  by  express  terms.,  and  it  may  be  entitled  to  some 
weight  in  this  discussion  that  during  the  period  of  eleven 
years  which  has  elapsed  since  the  alleged  invalid  Executive 
order  of  August  5, 1878,  was  made,  Congress  has  seemingly 
acquiesced  in  that  order,  which  would  probably  not  have 
been  the  case  if  Congress  had  thought  that  the  executive 
-department  of  the  Government  had  acted  in  open  disregard 
of  limitations  of  authority  which  were  intended  to  apply  to 
that  department. 

Unless,  therefore,  I  should  take  the  extraordinary  position 
thattheeffect  of  section  Oof  the  act  of  1853  (supra)  was  to  im- 
pose a  burden  on  all  the  land  iu  the  then  Territory  of  Oregon, 
and  that  Congress  intended  that  the  burden  soimposed  should 
run  with  and  follow  that  laud,  like  a  covenant,  after  the  land 
had  ceased  to  belong  to  that  particular  Territory,  I  must  con- 
clude that  the  Executive  order  of  August  5, 1887,  was  not  in 
conflict  witn  section  9  of  the  act  of  February  14, 1853  (supra), 
that  statute  having  no  application  to  the  subject  whatever. 

If  it  is  objected  that,  if  we  exclude,  as  inapplicable  to  these 
lands  in  Montana,  the  act  of  1853  restricting  the  reservation 
to  640  acres,  we  for  the  same  reason  must  exclude  the  origi- 
nal act  of  1850,  which,  it  is  said,  grants  to  the  Presideutthe 
power  to  make  any  reservation.  To  this  I  answer  that  in 
my  opinion  the  validity  of  the  Executive  order  of  August 
^j  1878,  and  that  of  February  19,  1877,  to  which  it  was  sup- 
plemental, rest  not  on  that  statute,  but  on  along-established 
itnd  long-recognized  power  in  the  President  to  withhold  from 
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sale  or  settleDient,  at  discretion,  such  parts  of  the  national 
domain,  open  to  entry  and  settlement,  as  he  may  deem 
proper.  This  power  Congress  recognizes  in  the  legislation 
above  discossed,  which  does  not  grant  any  sach  power,  bat 
only  seeks  to  restrict  one  already  existing.  When  Congress 
creates  an  exception  from  a  power,  it  necessarily  affirms  the 
existence  of  sach  poWer,  and  hence  the  well  known  axiom 
that  the  exception  proves  the  rale. 

It  may  indeed  be  stated  that  Congress  has,  in  other  legis- 
lation, repeatedly  recognized  the  existence  of  this  power  of 
the  President.  For  instance,  the  pre-emption  act  of  29th  of 
May,  1830  (4  Stat.,  421),  contains  the  following  clause:  *'Nor 
shall  the  right  of  pre-emption  contemplated  by  this  act  ex- 
tend to  any  land  which  is  reserved  from  sale  by  act  of  Congress 
or  by  order  of  the  President^  or  which  may  have  been  appropri- 
ated for  any  purpose  whatever.'^  So  by  the  pre-emption  act 
of  September  4,  1841  (5  Stat.,  456),  <<land  included  in  any 
reservation  by  any  treaty,  law,  or  proclamation  of  the  Presi- 
dent of  the  United  States,  or  reserved  for  salines  or  for  other 
purposes,  are  exempted  ftom  entry  under  the  act." 

In  addition  to  this  Congressional  recognition,  the  Supreme 
Court  of  the  United  States  has  repeatedly  adjudged  the  ex- 
istence of  this  power  in  the  President.  ( Wolcott  v.  Des  Moines 
Company,  6  Wall.,  681;  Grisar  v.  McDowell^  8  ib.,  363;  Wol- 
gey  V.  Chapman^  101  U.  S.  R.,  755;  Williams  y.  Baker ^  11 
Wall.,  144;  Wilcox  v.  Jackson,  13  Pet.,  498). 

It  follows,  therefore,  that  the  President  was  fully  em- 
powered to  make  the  Executive  order  of  August  5, 1878,  and 
that  while  that  order  remains  unrevoked  the  land  covered  by 
it  is  not  open  to  entry  or  settlement.  In  reaching  this  con- 
clusion I  have  not  overlooked  the  distinction,  claimed  on  be- 
half of  the  War  Department  to  obtain,  between  **  posts'' 
and  "forts,"  and  which  some  of  the  statutes  seem  to  recog- 
nize, but  have  preferred  to  rest  my  conclusions  on  the 
broader  grounds  that  the  restrictive  act  of  1853  is  wholly  in- 
applicable  to  these  lands  in  Montana. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Sboretaby  of  Wae. 
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ROCK  ISLAND  BRIDGE. 

Provision  in  the  act  of  March  2,  1889,  chapter  411,  making  an  appro- 
priation''for  repairs  to  draw-pier  of  the  Rock  Island  Bridge/' etc., 
considered  with  reference  to  the  daty  thereby  devolved  upon  the  Sec- 
retary of  War  concerning  its  espenditnre,  and  the  further  duty  to 
require  of  the  Chicago,  Rook  Island  and  Pacific  Railroad  Company 
reimbursement  of  one-half  of  the  expenses  incurred  in  said  repairs. 

Department  of  Justice, 

August  Uj  1889. 

SiB :  I  have  the  honor  to  acknowledge  the  receipt  of  yoar 
conimanicatiou  ander  date  of  August  7  instant  (with  in- 
closures),  requesting  that  this  Department  advise  the  Secre- 
tary '*  whether  or  not  he  should  go  on  and  execute  the  law, 
notwithstanding  the  letter  of  May  21 "  inclosed. 

The  "  law  ^  referred  to  is  in  the  appropriation  act  (25  Stat, 
963),  and  is  as  follows : 

**  For  repairs  to  draw-pier  of  the  Eock  Island  Bridge,  and 
for  replacing  the  cement  in  the  joints  of  the  stones  forming 
the  piers  of  the  Bock  Island  Railroad  and  wagon  bridges, 
thirty-seven  thousand  six  hundred  and  eight  dollars;  and 
the  Secretary  of  War  shall  require  of  the  Chicago,  Rock 
Island  and  Pacific  Railroad  Company  the  reimbursement  of 
one-half  of  all  the  expenses  incurred  in  the  repairs  of  said 
draw-pier  under  this  and  the  appropriation  of  fifty  thousand 
dollars  made  for  this  object  in  the  sundry  civil  appropriation 
act  for  eighteen  hundred  and  eighty  nine,  as  provided  in 
their  guaranty  executed  to  the  United  States  under  the  acts 
of  Congress  providing  for  the  construction  of  said  bridge." 

The  "  letter'^  referred  to  is  dated  May  21, 1889,  and  is  as 
follows : 

"  Sir  :  A  few  days  since  the  attention  of  the  oflScers  of 
this  company  was  called  to  certain  plans  for  the  construction 
of  a  draw-pier  under  the  bridge  at  Rock  Island.  The  exe- 
cution of  these  plans  involves  the  expenditure  of  a  much 
larger  sum  of  money  than  is  needed  for  the  repair  of  the 
pier,  which  formed  a  part  of  the  bridge  when  it  was  com- 
pleted.   This  company  was  not  consulted  in  regard  to  such 
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plans  before  they  were  adopted  by  the  oflScjers  of  the  War 
Department,  and  this  is  to  advise  you  that  it  will  decline  to 
contribute  to  the  expenses  which  may  be  incurred  in  erect- 
ing such  pier  any  sum  in  excess  of  one-hr.lf  of  what  would 
be  the  necessary  cost  of  placing  the  existing  one  in  as  nearly 
as  is  practicable  the  condition  it  was  in  when  the  bridge 
was  completed. 

"  Respectfully, 

"R.  R.  Oablb,  President 
*'Hon.  Redfield  Peoctob, 

"  Secretary  of  War^  Washington^  D.  C.^ 

I  Know  of  no  rule  of  law  which  compels  you  to  expend  all 
of  the  sum  above  appropriated,  or  anymore  than  shall  be 
necessary  for  you  to  properly  do  the  work  specified  in  the 
above  appropriation.  So  much  of  the  sum  as  it  is  necessary 
for  you  to  use  for  the  purposes  indicated  you  can  not  well 
avoid  using.  How  much  that  is  it  is  not  for  this  Department 
to  say.  That  is  purely  a  question  of  administration  in  your 
Department,  and  calls  for  the  exercise  of  good  judgment, 
bearing  in  mind  that  temporary  repairs  are  not  always 
the  most  economical  or  the  most  expedient.  The  same  wise 
discretion,  inside  the  lines  6f  the  appropriation,  of  course, 
should  b<  exercised  in  this  matter  of  public  interest  as 
would  be  given  to  a  private  matter  of  like  character,  mag- 
nitude, prominence,  and  importance. 

If  the  question  as  to  the  necessity  of  any  expenditure  is 
in  doubt,  due  weight  should  be  given  to  the  judgment  of  the 
law  making  power  as  expressed  in  the  appropriation. 

The  letter  of  the  president  of  the  company,  above  quoted, 
in  no  way  relieves  you  from  the  performance  of  your  duty, 
as  above  indicated.  It  does  not  change  your  legal  right^i  or 
relations  with  the  company,  the  Government,  or  the  public. 
It  naturally  and  properly  may  ten<l  to  induce  a  more  careful 
scrutiny,  and  perhaps  revision,  of  plans  of  the  contemplated 
work,  to  see  whether  they  are  necessary,  within  the  definition 
above  given ;  but  nothing  in  it  should  prevent  the  exercise  of 
the  wise,  prudent,  and  comprehensive  judgment  required  of 
yon  in  the  first  instance. 
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When  the  Government  shall  have  performed  its  daty,  it 
will  doabtless  be  ready  to  require  the  railroad  company  to 
<M)mply  with  the  terms  of  its  contract  and  perform  its  duty. 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  Attorney' Oeneral. 
The  Secretary  op  War. 


CONVICTS  OF  CONSULAR  COURTS. 

There  is  no  statnte  which  aathorizes  a  convict,  sentenced  to  prison  by  a 
consular  conrt  of  the  United  States,  to  be  brought  to  the  United  States 
for  imprisonment  and  there  held  to  serve  out  his  sentence ;  and  in  the 
absence  of  snch  a  statute,  the  removal  of  the  convict  to  this  country 
for  that  purpose  would  be  unlawful.  Opinion  of  Attorney-General 
Williams,  of  February  4, 1875  (14  Opin.,  522),  cited  with  approval. 

The  President,  by  virtue  of  his  office  and  without  authority  given  by 
some  statute,  has  no  power  to  remove  a  convict  from  one  prison  to 
another. 

Department  op  Justice, 

August  14,  1889. 

I  have  the  honor  to  acknowledge  the  receipt  of  your  com- 
mnnication  of  August  3, 1889,  in  which  you  ask  for  my  opin- 
ion upon  the  following  questions  : 

"(1)  Can  a  convict  sentenced  to  a  prison  by  a  consular 
court  of  the  United  States  sitting  in  Madagascar  be  lawfully 
conveyed  to  the  United  States  for  imprisonment^  and  there 
held  to  serve  out  his  sentence  t 

"(2)  If  so,  what  are  the  necessary  formalities  and  proced- 
ure to  eflTect  the  transportation  of  the  prisoner  and  lodge 
him  in  the  prison  selected  for  his  confinement  in  the  United 
States!" 

In  reply  thereto,  I  would  say  that  on  the  12th  of  May,  1864, 
Congress  passed  an  act  (13  Stat.,  74)  conferring  on  the  Secre- 
tory of  the  Interior  power  to  designate  the  place  of  confine- 
ment for  United  States  prisoners  convicted  of  crime  in  a 
District  or  Territory  where  there  was  no  suitable  penitentiary. 

This  act  was  limited  in  its  application  to  prisoners  con- 
victed in  courts  within  the  boundaries  of  the  United  States. 
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The  proviso  iu  the  first  section  uses  langaage  which  hardly 
admits  of  any  other  interpretation. 

On  the  5th  of  March,  1872  (17  Stat.;  35),  this  power  wa» 
transferred  to  the  Department  of  Justice. 

These  acts  were  incorporated  into  section  5546  of  the  Be- 
vised  Statutes  (first  edition). 

On  the  4th  of  February,  1875,  the  Attorney-General  ren- 
dered an  opinion  to  the  Secretary  of  Stat«,  in  which  he  held 
that  the  sentence  of  impris6ument  imposed  by  a  consular 
court  clothed  with  criminal  jurisdiction  ''can  not  be  legally 
executed  beyond  the  territorial  jurisdiction  of  the  court  which 
pronounced  it,  unless  authority  thus  to  execute  the  sentence 
is  conferred  by  the  legislature,"  and  that,  therefore,  prisoners 
convicted  at  Smyrna  or  Constantinople  could  not  legally  be 
held  if  sent  to  this  country  for  imprisonment. 

It  appears  from  the  records  of  Congress  and  of  this  De- 
partment that  the  Attorney-General  in  his  report  for  the  year 
1875  called  the  attention  of  Congress  to  section  6546  of  the 
Revised  Statutes  (first  edition),  and  said  that  by  it  **the  At- 
torney-General is  empowered,  when  at  the  time  of  conviction 
there  may  be  no  suitable  prison  in  the  district,  to  designate 
some  prison  in  a  convenient  State  or  Territory ;  but  has  no 
power  after  the  criminal  is  consigned  to  a  State  prison  to 
change  his  place  of  confinement  or  relieve  him  from  inhuman 
treatment.  Such  authority  might  easily  be  given  by  Con- 
gress." 

Certain  correspondence  also  passed  between  the  Attorney- 
General  and  Senator  Clayton  (who  subsequently  introduced 
a  bill  in  the  Senate  to  amend  the  section  referred  to)  in  re- 
lation to  this  subject,  which  shows  that  it  was  the  intent  of 
the  amendment  to  empower  the  Attorn ey-General  to  change 
the  place  of  confinement  after  thcprisoner  had  been  con- 
signed to  any  State  prison. 

Congress  thereupon,  on  the  12th  of  July,  1876  (19  Stat.  88),, 
amended  the  section  (Rev.  Stat.  5546),  so  that  it  now  reads 
(amendments  in  italics)  as  follows: 

"All  persons  who  have  been,  or  who  may  hereafter  be, 
convicted  of  crime  by  any  court  of  the  United  States  whose 
punishment  is  imprisonment  in  a  District  or  Territory  where 
at  the  time  of  conviction,  or  at  any  tims  during  the  term  of 
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imprisonment^  there  may  be  no  penitentiary  or  jail  suitable^ 
for  the  confinement  of  convicts  or  available  therefor,  shall 
be  confined  daring  the  term  for  which  they  have  been  or 
may  be  sentenced,  or  during  the  residue  of  said  term^  in  some 
suitable  jail  or  penitentiary  in  a  convenient  State  or  Territory 
to  be  designated  by  the  Attorney-General,  and  shall  be 
transported  and  delivered  to  the  warden  or  keeper  of  such 
jail  or  penitentiary  by  the  marshal  of  the  District  or  Terri- 
tory  where  the  conviction  has  occurred;  and  if  the  conviction 
be  had  in  the  District  of  Columbia,  the  transportation  and  de- 
livery shall  be  by  the  warden  of  the  jail  of  that  District  v 
the  reasonable  actual  expense  of  transportation,  necessary 
subsistence,  and  hire  and  transportation  of  guards  and  tha 
marshal^  or  the  warden  of  the  jail  in  the  District  of  Colum- 
bia, only,  to  be  paid  by  the  Attorney -General,  out  of  the 
judiciary  fund.  But  if,  in  the  opinion  of  the  Attorney-Gen- 
eral, the  expense  of  transportation  from  any  State,  Territory, 
or  the  District  of  Columbia,  in  which  there  is  no  peniten- 
tiary, will  exceed  the  cost  of  maintaining  them  in  jail  in  the 
State,  Territory,  or  the  Districtof  Columbiaduring  the  period 
of  their  sentence,  then  it  shall  be  lawful  so  to  confine  them 
therein  for  the  period  designated  in  their  respective  sen- 
tences. And  the  place  of  imprisonment  may  be  changed  in 
any  coac^  when^  in  the  opinion  of  the  Attorney- General^  it  is 
necessary  for  the  preservation  of  the  health  of  the  prisoner j  or 
when^  in  his  opinion,  the  place  oj  confinement  is  not  sufficient  to 
secure  the  custody  of  the  prisoner  j  or  because  of  cruel  or  improper 
treatment:  Provided,  however^  that  no  change  shall  be  made  in 
theea^e  of  any  prisoner  on^  the  ground  of  the  unhealthiness  of 
the  prisoner,  or  because  of  his  treatment,  after  his  conviction  and 
during  his  term  of  imprisonment,  unless  such  change  shall  be 
applied  for  by  such  prisoner,  or  some  one  in  his  behalf^ 

There  is  nothing,  therefore,  in  this  amendment,  when  read 
in  the  light  of  its  history,  which  extends  the  Attorney -Gen- 
eral's authority  beyond  the  boundaries  contemplated  in  the 
section  as  it  stood  before  the  amendment. 

Convicts  sentenced  in  consular  courts  seem  to  be  spe- 
cially provided  for  in  section  4121,  which  enacts  that  the 
President,  when  provision  is  not  otherwise  made,  is  author- 
ized to  allow,  in  the  adjustment  of  the  accounts  of  such 
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•consal,  the  actaal  expenses  of  the  rent  of  <^  suitable  baildings" 
to  be  used  as  a  prison,  <<  and  also  the  wages  of  the  keepers 
of  the  same  and  for  the  care  of  ofifenders,"  not  to  exceed  a 
limited  sum. 

The  question  remains,  whether  the  President  has  power, 
by  virtue  of  his  office,  to  remove  the  prisoner. 

In  your  letter  you  call  my  attention  to  the  fact  that  the 
President  of  the  United  States  has  twice  in  dififerent  cases 
by  executive  order  directed  that  prisoners  convicted  of  crimes 
in  foreign  countries  by  consular  courts  of  the  United  States 
be  brought  here  to  serve  out  the  residue  of  their  sentences  in 
a  suitable  penitentiary ;  but  it  appears  that  in  each  of  the 
<»se8  commutation  of  death  sentence  was  made  conditional 
upon  the  prisoner  assenting  to  his  transfer  to  the  United 
States  and  confinement  in  a  penitentiary  therein. 

In  the  case  of  Stephen  P.  Mirzan,  brought  to  this  country 
under  executive  order  of  August  3, 1882,  it  appears  that  on 
July  29, 1880,  the  President  by  executive  order  pardoned 
the  said  Mirzan,  "  on  condition  that  the  said  Stephen  P.  Mir- 
2an  be  imprisoned  for  the  term  of  his  natural  life  in  the 
United  States  consular  prison  at  Smyrna  aforesaid,  or  in  such 
other  prison  or  prisons  from  time  to  time  in  said  dominions, 
or  in  the  United  States,  as  the  President  of  the  United  States 
of  America  may  at  any  time  hereafter  direcf  In  the  other 
<^ase  to  which  you  refer — that  of  William  Dinkelle — a  pardon 
was  granted  on  August  6,  1880,  '^on  condition  that  the  said 
William  Dinkelle  be  imprisoned  at  hard  labor  for  the  term 
of  his  natural  life  in  the  Albany  penitentiary,  in  the  State  of 
New  York."  It  has  been  held  that  the  President  has  power, 
under  the  language  of  the  Constitution,  topnrdon  condition- 
ally, and  that  the  acceptance  by  the  convict  of  the  condition 
binds  him.  (18  How.,  307).  It  will  be  seen,  therefore,  that 
there  is  nothing  in  this  executive  action  which  is  in  any 
way  in  contravention  of  the  opinion  of  the  Attorney-General 
above  referred  to.  It  does  not  seem  to  me  that  the  Presi- 
dent, by  virtue  of  his  office,  has  authority  to  remove  a  pris- 
oner from  one  prison  to  another  by  mere  executive  order, 
unless  such  power  is  expressly  given  by  some  statute,  and  I 
am  unable  to  find  any  such  statute. 

In  is  evident  that  Congress  did  not  have  in  mind  at  the 
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time  of  the  passage  of  the  act«  hereinbefore  cited  the  case  of 
prisouers  convited  by  consular  courts.  The  former  opinion 
of  this  Department  therefore  seems  applicable  to  the  case  in 
hand. 

Very  clearly  this  case  is  one  of  a  class  for  whichsome  pro- 
vision should  be  made.  It  is  presumed  that  the  prisoner  can 
be  retained  in  custody  under  section  4121^  Revised  Statutes, 
until  such  time  as  Congress  shall  have  an  opportunity  to 
pass  upon  the  propriety  of  an  amendment  extending  section 
5546  so  as  to  cover  cases  of  conviction  in  consular  courts. 

The  conclusian  I  have  reached  renders  it  unnecessary  ta 
answer  your  second  question. 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  Attorney- Oeneral. 

The  Secretary  of  State. 


TIMBER  TRESPASSES. 

The  provisioas  of  seccions  2461,  2462,  2463,  and  4751,  Reyised  Statntes, 
are  intended  to  protect  and  preserve  live  oak,  red-cedar,  and  other 
like  timber,  whether  the  same  shall  be  npon  land  reserved  or  pur- 
chased by  the  United  States  for  the  purpose  of  supplying  such  timber 
for  the  Navy,  or  whether  it  be  upon  other  lands  of  the  United  States, 
provided  only  that  the  timber  is  live  oak,  or  red-cedar,  or  other  like 
timber,  such  as  would  be  useful  to  the  Navy  for  naval  purposes. 

Where  trespasses  were  committed  in  the  State  of  Michigan,  by  cutting, 
destroying,  removing,  etc.,  live  oak  or  red -cedar  trees,  or  other  like 
timber  useful  for  naval  purposes,  on  and  from  lands  belonging  to  the 
United  States  :  Advised  that  informers  in  such  cases  are  entitled  to  one- 
half  of  the  penalties,  etc.,  recovered  uuder  section  4751,  Revised  Stat- 
utes, bearing  in  mind  the  power  given  to  the  Secretary  of  the  Navy  in 
that  section. 

DEPARTMENT   OF   JUSTICE, 

August  15, 1889. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  August  5th,  instant,  with  inclosures,  in  which  you 
submit  for  my  consideration  ^^  the  question  whether  inform- 
ers of  trespasses  committed  in  the  State  of  Michigan  are  en- 
titled to  one-half  the  penalty  and  forfeiture  incurred  under 
the  provisions  of  sections  2461,  2462,  and  2463,  Revised 
Statutes,"  and  requesting  an  opinion  thereon. 
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In  reply  I  would  say  that  section  2461  provides  that  (omit- 
ting the  unnecessary  portions)    ^'  If  any  person  shall  cat 

•  •  •  or  aid  •  •  •  in  catting,  or  shall  wantonly 
destroy  •  •  •  or  aid  •  •  ♦  in  wantonly  destroying, 
any  live-oak  or  red -cedar  trees,  or  other  timber  •  •  • 
being  on  any  lands  of  the  United  Sta  tes  which  in  pursuance 
of  any  law  passed,  or  hereafter  to  be  passed,  have  been  re- 
served or  purchased  for  the  use  of  the  United  States  for  sup- 
plying or  furnishing  thereform  timber  for  the  Navy  of  the 
United  States ;  or  if  any  person  shall  remove  •  •  •or  aid 
♦  •  •  in  removing  from  any  such  lauds  which  have  been 
reserved  or  purchased^  any  live  oak  or  red-cedar  trees  or  other 
timber  unless  •  •  •  '  for  the  use  of  the  Navy  of  the  United 
States ;  or  if  any  person  shall  cut  •  •  •  or  aid  •  •  • 
in  cutting  any  live-oak  or  red-cedar  trees  or  other  timber  on, 
or  shall  remove  •  •  •  or  aid  •  •  •  in  removing 
any  live  oak  or  r-ed-cedar  trees  or  other  timber  from  any  other 
lands  of  the  United  States  acquired,  or  hereafter  to  be  ac- 
quired, with  intent  to  export,  dispose  of,  use,  or  employ  the 
same  in  any  manner  whatsoever  other  than  for  the  nse  of  the 
Navy  of  the  United  States,  every  su  ch  person  shall  pay  a  fine 
of  not  less  than  triple  the  value  of  the  trees  or  timber  so  cut, 
destroyed,  or  removed,''  etc. 

It  seems  clear  that  this  section  is  directed  to  the  preserva- 
tion of  live-oak  and  red-cedar  trees,  and  other  timber  of  like 
eharacter,  useful  to  the  Navy  of  the  United  States,  not  only 
upon  the  lands  of  the  United  States  which  have  been  reserved 
OT purchased  for  the  express  purpose  of  furnishing  timber  for 
the  Navy,  but  also  live-oak  and  red-cedar  trees  and  other 
timber  useful  to  the  Navy  upon  other  lands  of  the  United 
States  actually  acquired  at  the  time  of  the  passage  of  the 
section  or  which  might  be  thereafter  acquired. 

Section  2462  provides:  ^^  If  the  master,  owner,  or  consignee 
of  any  vessel  shall  knowingly  take  on  board  any  timber  cut 
on  lands  which  have  been  reserved  or  purchased  a»  in  the  pre- 
ceding section  prescribed  •  •  •  for  the  use  of  the  Navy 
of  the  United  States ;  or  shall  take  on  board  any  live-oak 
or  red-cedar  timber  cut  on  any  other  lands  of  the  United 
States  with  intent  to  transport  the  same    •    •    •    or  to  ex- 


TO  THE  SECKETARY  OF  THE  INTERIOR.     383 


TlBber  Tr«8pftBses. 


port  the  same  •  •  •  the  vessel  •  •  •  shall  •  •  •. 
be  wholly  forfeited  to  the  Uuited  States,  and  the  captain  or 
master  of  sach  vessel  •  •  •  shall  forfeit  and  pay  to  the 
Uuited  States  a  sum  not  exceeding  one  thousand  dollars." 

This  section  seems  also  to  recognize  not  only  timber  cut 
from  lands  which  have  been  reserved  or  purchased  for  the  use 
of  the  Navy,  but  also  live-oak  aud  red  cedar  timber  cut  from 
other  lands  belonging  to  the  United  States. 

Section  2463  makes  it  the  duty  of  the  collectors  within  the 
States jof  Alabamr^  Mississippi,  Louisiana,  and  Florida,  be-  * 
fore  allowing  a  clearance  to  any  vessel  laden  with  live-oak 
timber,  to  ascertain  satisfactorily  that  such  timber  was  cut 
from  private  lands,  or  if  from  public  la^ids,  cut  by  consent  of 
the  Navy  Department  It  also  makes  it  the  duty  of  the  cus- 
toms officers  and  land  officers  of  those  States  to  cause  prose- 
cutions to  be  seasonably  instituted  against  all  persons  known 
to  be  guilty  of  depredations  on  or  injuries  to  the  live-oak 
growing  on  the  public  land. 

The  substance  of  the  first  part  of  this  section  is  also  con- 
tained in  section  4205,  Bevised  Statutes. 

Section  4751  provides  that  "All  penalties  and  forfeitures 
incurred  under  the  provisions  of  sections  twenty-four  hun- 
dred and  sixty-one,  twenty-four  hundred  and  sixty-two,  and 
twenty-four  hundred  and  sixty-three,  title  *  The  Public  Lands^ 
shall  be  sued  for,  recovered,  distributed  and  accounted  for, 
under  the  directions  of  the  Secretary  of  the  Navy,  and  shall 
be  paid  over,  one-half  to  the  informers,  if  any,  or  captors, 
where  seized,  and  the  other  half  to  the  Secretary  of  the  Navy 
for  the  use  of  the  Navy  pension  fund,  aud  the  Secretary  is 
authorized  to  mitigate,  iu  whole  or  in  part,  on  such  terms 
and  conditions  as  he  deems  proper,  by  an  order  in  writing, 
any  fine,  penalty,  or  forfeiture  so  incurred.'' 

The  object  sought  to  be  attained  by  this  legislation  appar- 
ently is  to  protect  and  preserve  live-oak  and  red-cedar,  and 
other  like  timber,  whether  the  same  shall  be  upon  lands  re- 
served or  purchased  by  the  United  States  for  the  purpose  of 
supplying  such  timber  for  the  Navy,  or  whether  it  be  upon 
other  lands  of  the  Uuited  States  then  owned,  or  thereafter 
to  be  owned,  by  the  United  States,  provided  only  that  the 
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timber  was  live-oak  or  red-oedar  trees,  or  other  like  timber 
sach  as  woald  be  useful  to  the  Navy  for  Navy  purposes.  And 
in  order  the  more  clearly  to  indicate  that  the  object  of  this 
legislation  was  to  protect  and  conserve  the  interests  of  the 
Navy,  section  4/51  confers  special  and  in  some  respects  ex- 
traordinary powers  (see  15  Opiu.,  436)  upon  the  Secretary  of 
the  Navy,  who,  as  the  head  of  his  Department,  is  presumed 
to  have  full  information  as  to  the  needs  of  the  Government, 
and  a  direct  interest  in  the  preservation  of  all  such  timber  as 
is  specially  useful  in  naval  architecture. 

I  have  used  the  phrase  ^'or  other  like  timber,"  following 
the  words  ^^ live-oak  or  redcedar  trees,"  in  accordance  with 
the  following  rule  of  statutory  construction :  "  Where  par- 
ticular words  are  followed  by  general  ones,  the  latter  are  to 
be  held  as  applying  to  persons  and  things  of  the  same  kind 
with  those  which  precede."  ( Potter's  Dwarris  on  Stats.,  236^ 
See  also  Sedgwick  on  Stafs., 361,  2d  edition;  Endlich  on 
Stats.,  sec.  405  et  seq.) 

If,  therefore,  the  **  trespas^jes  committed  in  the  State  of 
Michigan,"  to  which  you  refer  in  your  question,  consist  in  the 
cutting,  destroying,  removing,  etc.,  of  **  live-oak  or  red-cedar 
trees, "  or  other  like  timber  useful  for  Navy  purposes,  from 
lands  belonging  to  the  Uuited  States,  I  am  unable  to  see  why 
"informers"  thereof  are  not  entitled  to  ^*  one-half  the  penal- 
ties and  forfeitures"  referred  to  in  section  4751,  bearing  in 
mind,  of  course,  the  power  given  therein  to  the  Secretary  of 
the  Navy. 

If  the  trespasses  to  which  you  refer  do  not  pertain  to  the 
class  of  Navy  timber  described,  then  the  sections  above  do 
not  apply ;  and  it  will  be  readily  seen  that  not  infrequently  it 
may  be  a  question  of  fact  as  to  whether  the  case  in  hand  is 
or  is  not  covered  by  the  sections  quoted. 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  Attorney- Oenerai.     . 

The  Segbetaby  of  the  Inteeiob. 
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CLAIM  OF  PENNSYLVANIA— RE-EXAMINATION  OF. 

Where  a  resolution  of  the  Senate  (dated  January  10,  1881>)  directed  the 
Secretary  of  the  Treasury  ''to  re-examine  and  audit  the  claim  of  the 
State  of  Pennsylvania  for  money  expended  in  18C4,  for  which  reim- 
bursement was  provided  by  act  of  April  12, 1886,"  and  it  appeared  by 
that  act  the  claim  was  required  to  be  ''examined  and  settled  by  the 
Secretary  of  War,"  by  whom  this  duty  had  been  discharged :  Held^  that 
the  Secretary  of  the  Treasury  has  not  sufficient  authority,  under  said 
resolution,  to  re-examine  the  claim  in  such  sense  as  would  make  of 
the  re-examination  an  audit,  adjudication,  or  settlement  thereof. 

A  resolution  of  one  house  of  Congress  can  not  empower  the  head  of  a  De- 
partment to  re-examine  and  audit  a  claim  which  by  statute  is  re- 
quired to  be  examined  and  settl  ed  by  the  head  of  another  Depart- 
ment. 

Department  of  Jvstice, 

August  20,  1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
commanicatiou  of  August  5,  iuBtant,  in  which  you  refer  a 
resolution  of  the  Senate  of  January  10, 1889,  to  the  "  Attor- 
ney-General for  his  opinion  as  to  whether,  in  vi'^w  of  the 
facts  set  forth  in  Senate  Report  !No.  518,  Fiftieth  Congress, 
first  session,  and  other  papers  bearing  upon  the  case  in- 
closed herewith,  the  Secretary  of  the  Treasury  is  authorized 
under  the  within  resohition  of  the  Senate  of  the  United 
States  of  January  10,  1889,  to  direct  a  reexamination  of  the 
claim  of  the  State  of  Pennsylvania  arising  under  the  act  of 
April  12,  1866  (14  Stat.,  32),  and  report  the  balance  found 
due  thereon  for  the  consideration  of  Congress^" 

The  resolution  above  referred  to  is  as  follows: 

"In  the  Senate  of  the  United  States, 

'<  January  10,  1889. 
^^  Resolved,  That  the  Secretary  of  the  Treasury  be,  and  is 
hereby,  directed  to  re-examine  and  audit  the  claim  of  the 
State  of  Pennsylvania  for  money  expended  in  1864,  for  which 
reimbursement  was  provided  by  act  of  April  12, 1866  (14 
Stats.,  32),  and  to  report  the  balance  found  due  thereon  for 
the  consideration  of  Congress,  provided  the  appropriation 
made  by  said  act  is  not  available  to  the  payment  thereof. 
'< Attest:  "Anson  J.  McCook, 

Secretary.^ 
274— VOL  XIX 25 
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On  March  3, 1817  (3  Stat.,  366),  CoDgress  provided  that  all 
claims  against  the  United  States  should  be  settled  and  ad- 
justed in  the  Department  of  the  Treasury,  and  the  revisers 
embodied  this  provision  in  section  236  of  the  Revised  Stat- 
utes. In  the  absence  of  any  other  legislation,  this  section 
would  undoubtedly  confer  upon  you  authority  to  acl;  upon 
the  matter  referred  to  in  the  above  resolution.  But  on  April 
12, 1866  (14  Stat.,  32),  Congress,  with  this  act  before  it,  for 
satisfactory  reasons,  saw  fit  to  declare  that  the  Secretary  of 
War  should  examine  and  settle  this  particular  claim.  The 
act  making  the  appropriation  hinges  its  payment  upon  the 
following  proviso: 

"  Provided  J  That  before  the  same  is  paid  the  claim  of  the 
said  State  shall  be  again  examined  and  settled  by  the  Secretary 
of  War."" 

In  accordance  with  the  above  proviso  the  vouchers  and 
pay-rolls  were  examined  by  the  Paymaster-General  and  Pro- 
vost Marshal  General,  and  a  report  was  made  to  the  Secre- 
tary of  War,  and  thereon  the  Secretary  approved  the  claim 
to  the  extent  of  $667,074.35,  and  issued  his  requisition,  No. 
4195,  June  16, 1860,  for  that  amount.  It  seems  clear  that  this 
award  was  an  adjudication  by  the  Secretary  of  War  under 
this  act,  and  this  Department  has  so  held.    (16  Opin.,  480.) 

It  appears  further  that  the  precise  sum  which  the  Secre- 
tary of  War  approved,  after  his  examination  and  settlement 
under  this  act,  was  paid  by  your  Department  under  its  war- 
rant, No.  8447,  dated  June  18,  1866,  for  $667,074.35. 

There  is,  however,  accompanying  this  warrant  (and  that 
is  the  only  thing  that  raises  any  question  here)  the  following : 

*'  Note. — This  payment  approved  by  the  Secretary  of  War 
is  made  as  an  advance  to  the  State  of  Pennsylvania.  The 
accounts  as  approved  by  the  Secretary  of  War  not  having 
been  fully  stated  and  passed  by  the  accounting  officers  of  the 
Treasury  Department,  will  be  subject  to  re-examination  and 
final  settlement  at  this  Department  hereafter. 

"H.  McCULLOOH, 

*'  Secretary.^ 

Now,  if  what  was  then  paid  was  simply  "  an  advance,''  and 
if  the  account,  *'a«  approved  by  the  Secretary  of  War,"  had  not 
been  '^  fully  stated  and  passed  by  the  accounting  officers  of  the 
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Treasury  Departuient,"  and  was  therefore  "subject  to  re-ex- 
amination and  final  settlement "  at  your  Departmen  t,  as  stated 
in  the  above  **  note,''  a  very  different  question  is  presented 
than  the  one  herein  considered.  But  the  records  seem  to 
^how  a  materially  different  state  of  facts.  It  appears  that  the 
accounts  as  approved  by  the  Secretary  of  War  had  been  fully 
Htated  and  passed  by  the  accounting  officers  of  the  Treasury 
Department,  and  that  the  exact  sum  found  by  the  Secretary 
of  War  upon  his  examination,  and  approved  by  him,  and  for 
which  he  drew  his  requisition,  was  paid  by  your  Department. 
Indeed,  the  papers  indicate  that  y^our  Department  did  not 
make,  and  never  has  made,  any  examination  in  the  sense  of 
an  adjudication  of  this  claim  ;  and  the  letter  received  to  da}' 
fi-om  your  Department  assures  me  that  while  the  accounting 
officers  in  your  Department  did  ^^  technically^^  state  and  pass 
the  account  as  approved  by  the  Secretary  of  War,  they  did 
so  "  without  examination,  and  passed  the  amount  thereof  to 
the  credit  of  Pennsylvania  on  the  books  of  the  Auditor,  to 
offset  the  charge  which  had  been  raised  by  the  requisition 
of  the  Secretary  of  War."  All  that  the  accounting  officers 
of  the  Treasury  Department  did  therefore,  apparently,  was. 
to  examine  and  audit  the  requisition  of  the  Secretary  of  War, 
recognizing  that  it  was  his  duty  under  the  act  to  examine 
and  audit  the  claim. 

And  now  these  accounting  officers  insist  that,  inasmuch  as 
both  Houses  of  Congress  have  provided  by  statute  that  the 
Secretary  of  War  shall  be  the  tribunal  to  examine  and  set- 
tle this  claim,  one  House  alone  can  not  by  mere  resolution 
in  etiVcb  nipeal  such  provision  and  take  away  from  the  War 
Department  the  jurisdiction  once  given.  This  position  is 
sustained  by  very  eminent  authority.  It  was  held  by  Attor- 
ney-General Gushing,  in  an  elaborate  and  carefully  consid- 
ered opinion,  that  while  joint  resolutions  of  Congress  are 
binding,  ^<  separate  resolutions  of  either  House  of  Congress, 
except  in  matters  appertaining  to  their  own  parliamentary 
rights,  have  no  legal  effect  to  constrain  the  action  of  the 
President  or  of  the  heads  of  Departments."    (6  Opin.  680.) 

My  attention  has  been  called  to  the  opinion  of  Attorney- 
General  Black  (9  Opin.,  387),  to  the  effect  that  when  a  claim 
has  been  referred  by  Congress  to  a  head  of  a  Department, 
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and  his  constraction  defeats  the  claim,  in  whole  or  in  part^ 
and  Congress  afterwards  by  reports  of  committees,  or  other- 
wise, indicates  its  opinion  to  be  against  his  decision,  the  case 
may  be  opened  by  his  saccessor.  It  will  be  noted,  in  passing, 
that  he  also  holds  that  '^  sach  indications  of  opinion  from 
the  legislature  are  not  binding  on  the  Department,  but  are  to 
be  regarded  merely  as  ground  for  the  reconsideration  of  the 
case."  This  is  but  a  declaration  that  the  head  of  the  Depart- 
ment has  authority  to  reconsider  a  question  decided  by  his 
predecessor,  and  that  upon  a  reconsideration  he  is  at  lib- 
erty ^'to  determine  the  case  again,  according  to  his  own  con- 
scientious convictions  of  duty."  That  is  good  law,  and  if  the 
Senate  resolution  had  been  directed  to  the  Secretary  of  War 
this  opinion  would  have  been  in  point;  but  the  question  here 
is  vastly  diflfei-ent.  It  is  whether  a  resolution  of  one  House 
of  Congress  can  empower  the  head  of  one  Department  to  re- 
examine and  audit  a  claim  which  both  Houses  by  statute 
have  declared  shall  be  examined  and  settled  by  the  head  of 
another  Department. 

It  seems  to  me  that  there  can  be  but  one  answer  to  that 
question.  It  is  respectfully  submitted  that  it  would  never 
do  to  admit  that  one  House  can  deprive  a  Department  of 
jurisdiction  once  expressly  given  to  it,  or  in  any  way  nullify, 
overturn,  or  repeal  the  previous  deliberate  action  of  legisla- 
ture and  Executive. 

I  am  constrained,  therefore,  to  hold  that  you  have  not  suf- 
ficient authority  to  direct  a  reexamination  of  the  claim  of 
the  State  of  Pennsylvania,  arising  under  the  act  of  April  12, 
1866,  in  any  such  sense  as  will  make  of  such  re-examination 
an  audit,  adjudication,  or  settlement  of  such  claim. 

You  should  not,  however,  overlook  section  248  of  the  Re- 
vised Statutes,  which  requires  that — 

"  The  Secretary  of  the  Treasury  •  •  •  shall  make  re- 
port and  give  information  to  either  branch  of  the  legislature, 
in  person  or  in  writing,  as  may  be  required,  respecting  all 
matters  referred  to  him  by  the  Senate  or  House  of  Represent- 
atives."   •    *    * 

So  far,  therefore,  as  the  resolution  above  requires  you  to 
^^  make  report  and  give  information  "  respecting  the  matter 
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referred  to  you  therein,  it  is  obligatory  apon  you.  The  re- 
quest by  the  Senate  is  for  iuformatioa  with  a  view  to  further 
legislation.  I  suggest,  therefore,  that  you  have  an  examina- 
tion and  report  made  giving  to  the  Senate  all  the  information 
available  in  compliance  with  its  resolution. 
Very  respectfully, 

W.  H.  H.  MILLEfi. 
The  Secretary  of  the  Treasury. 


CHOCTAW  AND  CHICKASAW  TREATY  OF  1866. 

Irticle  38  of  the  treaty  of  April  28,  1666,  with  the  Choctaws  and  Chiok- 
asawsi  which  declares  that  ''every  white  person  who,  having  married 
a  Choctaw  or  Chickasaw,  resides  in  the  said  Choctaw  or  Chickasaw 
Nation,  etc.,  is  to  be  deemed  a  member  of  said  nation,''  does  not  con- 
fer upon  such  white  person  the  right  of  suffrage. 

Whether  he  is  entitled  to  snch  right  must  be  determined,  not  by  that 
article  alone,  bat  by  the  provisions  of  the  constitntion  of  the  nation  in 
which  he  may  be  domiciled,  and  its  laws  relating  to  suffrage  and  elec- 
tions. 

Department  of  Justice, 

August  28,  1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  August  22,  *' requesting  an  opinion  as  to  whether 
Article  38  of  the  treaty  of  1866  (14  Stat.,  769),  between  the 
(Jnited  States  and  the  Choctaws  and  Ghici^asaws,  gives  a 
white  man,  who  marries  a  Choctaw  or  Chickasaw,  the  right 
of  suflFrage.''    Article  38  of  that  treaty  reads  as  follows : 

^^  Every  white  person  who,  haviug  married  a  Choctaw  or 
Chickasaw,  resides  in  the  said  Choctaw  or  Chickasaw  Nation, 
or  who  has  been  adopted  by  the  legislative  authorities,  is  to 
be  deemed  a  member  of  said  nation,  and  sball  be  subject  to 
the  laws  of  the  Choctaw  and  Chickasaw  Nations,  according 
to  his  domicile,  and  to  prosecution  and  trial  before  their  tri- 
bunals, and  to  pnnisihment  according  to  their  laws,  in  all  re- 
spects as  though  he  was  a  native  Choctaw  or  Chickasaw." 

An  opinion  was  rendered  upon  a  question  quite  similar  by 
Attoniey-General  Cushing,  on  January  7, 1857  (8  Opin.,  300). 

Article  5  of  the  treaty  between  the  United  States  and  the 
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Ghoctaws  and  Ghickasaws,  concladed  June  22, 1855,  reads  as 
follows : 

"Article  V.  The  menibers  of  either  the  Choctaw  or  the 
Chickasaw  tribe  shall  have  the  right  freely  to  settle  within 
the  jarisdiction  of  the  other,  and  shall  thereupon  be  entith  d 
to  all  the  rights,  privileges,  and  immunities  of  citizens  thereof; 
but  no  member  of  either  tribe  shall  be  eutitleU  to  participate 
in  the  funds  belonging  to  the  other  tribe." 

The  constitution  of  the  Chickasaw  Nation  did  not  give  to 
resident  Choctaws  the  right  of  suffrage,  and  it  was  contended 
that  the  constitution  was  therefore  in  conflict  with  article  5 
of  the  treaty  above.  Mr.  Attorney-General  Cushing  held 
otherwise,  pointing  out  with  great  clearness  and  force  the 
distinction  between  citizenship  and  electorship,  which  per- 
vades all  public  law  of  the  (Jnited  States.  He  states  what, 
of  course,  is  a  matter  of  common  information,  that  a  very 
large  majority  of  the  citizens  of  any  State  or  district  are  not 
electors ;  women  may  be,  and  most  of  them  are  citizens ;  so 
of  minors,  and  yet  they  have  not  the  right  of  suffrage.  So, 
the  provision  conferring  "  all  the  rights,  privileges,  and  im- 
munities of  citizens"  does  not  necessarily  include  the  right 
of  suffrage. 

It  may  well  be,  therefore,  that  article  38,  above  referred  to, 
may  make  a  white  man  who  has  married  a  Choctaw  or  Chick- 
asaw and  resides  in  either  of  these  nations  a  member  of  said 
nation,  subject  to  the  laws  of  the  nation,  according  to  his 
domicile,  and  yet  not  entitle  him  to  the  right  of  suffrage. 
Whether  he  is  entitled  to  such  right  must  be  determined  not 
by  article  38  alone,  but  by  the  provisions  of  the  local  consti- 
tution of  the  nation  in  which  he  may  be  domiciled  and  its 
laws  with  relation  to  suffrage  and  elections.  A  provision  of 
the  constitution  or  statute  of  the  nation  which  should  exclude 
such  white  men  from  suffrage  would  not  be  in  conflict  with 
article  38.  1  am  unable,  therefore,  to  say  that  article  38  en- 
titles a  white  man,  having  so  married  and  become  domiciled 
in  the  nation,  to  the  right  of  suffrage. 

It  may  be  of  a  little  significance  in  this  connection  that 
article  3  of  said  treaty,  providing  for  the  condition  of  freed- 
men  in  the  Choctaw  and  Chickasaw  Nations,  gives  to  them 
the  right  of  suffrage.    The  language  of  that  section,  requiring 
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certain  legislation  on  the  part  of  the  Ghootaw  and  Chickasaw 
Nations  as  a  condition  of  their  receiving  certain  moneys,  is 
that  they  shall  make — 

*<  Sach  laws  and  regulations  as  may  be  necessary  to  give 
all  persons  of  African  descent  resident  in  the  said  nations  at 
the  date  of  the  treaty  of  Fort  Smith,  and  their  descendants, 
heretofore  held  in  slavery  among  said  nations,  all  the  rights, 
privileges,  and  immunities,  itwluding  the  right  of  suffragey  of 
citizens  of  said  nations,"  etc. 

It  is  fair  to  infer  that  if  it  had  been  the  purpose  of  this 
treaty  to  confer  the  right  of  suifrage  upon  white  men  married 
and  domiciled  in  these  nations  the  language- would  have  been 
equally  explicit. 

Bespectfully  yours, 

W.  H.  H.  MILLER. 

The  Seoretary  of  the  Interior. 


ARENAS  key  ISLAND. 

Upon  the  facts  sabinitted  iu  relation  to  the  alleged  abandonment  npon 
the  island  of  Arenas  Key,  Mexico,  by  the  master  of  an  American 
schooner,  of  three  men,  one  of  \vhom  was  killed  by  another  of  the 
three:  Adtised  that,  if  a  crime  was  committed  by  one  of  the  men  on 
the  island,  it  was  committed  within  the  jurisdiction  of  Mexico,  and 
the  conrts  of  the  United  States  have  no  jurisdiction  over  the  same; 
furthermore,  that  the  master  aud  owners  of  the  vessel  do  not  appear 
to  have  committed  any  offense  cognizable  under  the  statutes  of  the- 
United  States. 

Department  op  Justice, 

August  28, 1889. 
Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  August  23d,  with  the  inclosures,  giving  an  account 
of  the  abandonment  upon  the  island  of  Arenas  Key,  by  the 
master  of  the  American  schooner  Annay  of  three  men  belong- 
ing to  that  vessel.  The  papers  seem  to  show  that  this  island  is 
within  the  jurisdiction  of  the  Government  of  Mexico,  though 
the  property  of  Messrs.  Bruner  &  Bro.,  of  Chicago,  111.; 
that  it  is  a  small  uninhabited  island,  visited  by  this  vessel 
for  the  purpose  of  bringing  away  a  cargo  of  guano;  that 
while  at  the  island  putting  in  the  cargo,  on  account  of  vio- 
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lent  storms  aud  bad  anchorage,  it  was  concladed  by  those  in 
charge  of  the  vessel  to  be  unsafe  longer  to  remain ;  that,  as  a 
consequence,  though  having  a  charter  authprizing  the  bring- 
ing away  of  700  tons  of  guano,  the  vessel  brought  away  only 
70  tons  aud  left  upon  the  island  three  men  to  look  after  the 
property  of  the  company  (I  suppose  of  Bruner  &  Bro.),  the 
superintendent  at  the  time  of  leaving  promising  that  he 
would  charter  a  vessel  aud  send  for  the  three  men  and  the 
property  of  the  company.  There  seems  to  Lave  been  left 
with  these  men  1  barrel  of  beef,  1  barrels  of  flour,  and  1  peck 
of  white  beans  and  peas.  The  vessel,  the  schooner  Anna^ 
according  to  the  statement  of  its  master,  left  Arenas  Key 
Island  on  the  29th  of  Juue,  1889,  aud  on  the  23d  day  of  July, 
at  Mobile,  he  made  an  affidavit  setting  forth  the  above  facts, 
and  stating  that  to  the  best  of  his  belief  no  vessel  had  been 
sent  for  these  three  men,  and  that  unless  they  were  sent  for 
they  would  probably  perish,  as  they  were  out  of  the  course 
of  any  vessels  except  those  in  the  guano  trade  This  fact  be- 
ing made  known  to  your  Department,  the  United  States 
steamer  Osuipee  sailed  from  Port  Eoyal,  Jamaica,  on  the  6th 
of  August  for  Arenas  Key,  arriving  there  on  the  11th.  Two 
of  the  men  (Evans  and  Kiug),  were  found  alive,  the  other 
(O'Brien),  from  the  statement  of  King  and  Evans,  a|»pears  to 
have  been  shot  by  Evans  iu  self-defense.  King  aud  Evans 
are  now  ou  board  of  the  Ossipee^  at  Hamptoa  Roads,  Virginia. 

So  far  as  it  appears,  these  men  were  left  ut)on  the  island 
without  opposition  on  their  part ;  there  is  nothing  to  indicate 
that  any  force  or  authority  was  used  to  compel  them  to  re- 
main. Under  the  circumstances  I  do  not  see  that  there  is 
any  occasion  for  action  by  ibis  Department.  If  a  crime  was 
committed  in  the  killing  of  O'Brien,  it  was  committed  within 
the  jurisdiction  of  the  Government  of  Mexico,  and  the  courts 
of  the  United  States  are  without  jurisdiction  in  the  premises. 

In  the  second  place,  however  culpable  the  owners  of  this 
vessel  aud  island  and  their  superintendent  may  be,  it  does 
not  appear  that  they  have  committed  any  crime  cognizable 
under  the  statutes  of  the  United  States.  The  section  of  the 
statutes  more  nearly  covering  the  case  than  any  other  is 
section  5353  of  the  Revised  Statutes,  which  makes  the  forci- 
ble abandonment  of  an  officer  or  a  mariner  in  a  foreign  port 
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a  crime ;  bat  in  this  case  it  is  not  shown  that  these  men  were 
mariners  or  that  they  were  left  upon  this  island  against  their 
will. 

EespectfuUy  yours, 

W.  H.  H.  MILLER. 

The  Secretary  op  the  Navy. 


DISBURSING  AGENTS  OF  THE  TREASURY  DEPARTMENT. 

Upon  consideration  of  the  varioas  statntory  proyisions  in  force  relating 
to  disbursing  agents  for  the  payment  of  moneys  for  the  constraction 
of  public  baildings  (sees.  3657,  3658,  and  255,  Rev.  Stat.) :  Advised  (1) 
that  in  the  absence  of  any  special  designation  by  the  Secretary  of  the 
Treasury,  the  collector  of  customs  of  the  district  in  which  the  building 
is  being  erected  should  act  as  such  disbursing  agent;  (2)  that  it  is 
competent  to  the  Secretary,  in  any  case,  to  designate  the  collector  or 
any  other  bonded  officer  to  act ;  (3)  that  when  siich  building  is  at  a 
place  in  which  there  is  no  collector,  the  Secretary  may,  in  his  discre- 
tion, designate  a  private  citizen  to  act. 

Department  of  Justioe, 

September  10, 1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  Augast  26,  in  which  you  say : 

^<  Referring  to  the  several  acts  of  Congress  in  regard  to 
disbursing  agents  and  to  the  fact  that  the  records  of  the  De- 
partment show  that  there  has  been  uo  uniform  rule  observed 
in  making  appointments  to  such  positions,  I  have  the  honor 
to  request  your  opinion  as  to  what  bonded  Federal  ofScers 
should  be  appointed  to  such  positions  under  the  law^  and  as 
to  whether  there  is  any  legal  warrant.,  under  any  circum- 
stances, to  appoint  a  person  not  a  bonded  Federal  officer  as 
disbursing  agent  of  funds  on  account  of  an  appropriation  for 
the  construction  of  a  public  building." 

The  following  are  the  provisions  of  the  statutes  in  relation 
to  this  subject-matter : 

<<  The  collectors  of  customs  in  the  several  collection  dis- 
tricts are  required  to  act  as  disbursing  agents  for  the  pay- 
ment of  all  moneys  that  are  or  may  hereafter  be  appropriated 
for  the  construction  of  customhouses,  court-houses,  post- 
offices,  and  marine  hospitals,  with  such  compensation,  not 
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exceeding  one  quarter  of  one  per  centum,  as  the  Secretary  of 
the  Treasury  may  deem  equitable  and  just"  (Rev.  Stat., 
3667;  June  12, 1858.) 

^<  Where  there  is  no  collector  at  the  place  of  location  of 
any  public  work  specified  in  the  preceding,  section,  the  Sec- 
retary of  the  Treasury  may  appoint  a  disbursing  agent  for 
the  payment  of  all  moneys  appropriated  for  the  construction 
of  any  such  public  work,  with  such  compensation  as  he  may 
deem  equitable  and  just."    (Bev.  Stat.,  3658 ;  Jnly  28, 1866.) 

<<  The  Secretary  of  the  Treasury  may  designate  any  officer 
ofthe  United  States  who  has  given  bond  for  the  faithful  per. 
formance  of  his  duties  to  be  disbursing  agent  for  the  payment 
of  all  moneys  appropriated  for  the  construction  of  public 
buildings  authorized  by  law  within  the  district  of  such  officer." 
(Rev.  Stat,  255;  March  3,  .1869.) 

The  statute  first  quoted  (Rev.  Stat.,  3657)  ^eems  to  make  it 
obligatory  that  such  moneys  should  be  disbursed  by  the  col- 
lector of  the  district  in  which  the  public  building  was  being 
erected.  Such  a  rule  would  sometimes  involve  great  incon- 
venience. Accordingly,  some  years  later,  by  section  3658, 
Revised  Statutes,  it  was  provided  that  in  case  the  building 
was  being  erected  at  a  place  where  there  was  no  collector,  the 
Secretary  of  the  Treasury  might  appoint  some  other  dis- 
bursing  agent,  no  limitation  being  made  as  to  the  person.  It 
will  be  observed  that  under  the  first  section  no  appoint- 
ment by  the  Secretary  was  necessary ;  the  law  fixed  upon 
the  collector  as  the  disbursing  agent,  without  any  special  des. 
ignation  by  the  Secretary.  Three  years  after  the  enactment 
of  this  second  statute  a  new  statute  was  enacted  (Rev.  Stat, 
255)  giving  to  the  Secretary  of  the  Treasury  the  authority  to 
designate  any  bonded  officer  of  the  United  States  to  be  dis- 
bursing agent  in  such  case.  This  law  is  general  and  without 
limitation  as  to  place.  It  applies  to  ^<  all  moneys  appropri- 
ated for  the  construction  of  public  buildings  authorized  by 
law  within  the  district  of  such  officer."  This  law  is  not  in- 
consistent with  either  of  the  two  preceding  provisions  in  any 
such  sense  that  all  of  them  can  not  stand  together.  It  modi- 
fied the  first  provision  (sec.  3657)  to  this  extent,  that  it  is  no 
longer  imperative  that  the  collector  shall  be  the  disbursing 
agent  for  a  building,  even  at  the  place  of  his  location.    It 
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seems  to  have  been  the  sense  of  Congress,  doabtless  the  re- 
salt  of  experience,  that  it  might  be  more  condacive  to  public 
interest,  even  in  a  case  where  there  was  a  collector  located  at 
the  place  where  a  pablic  bailding  was  being  erected,  that 
some  one  other  than  the  collector  should  act  as  disbursing 
agent.  It  is  easy  to  understand  that  the  multiplicity  and 
magnitude  of  business  imposed  upon  the  collector  of  a  great 
port  like  !N'ew  York  might  make  the  imposition  of  this  addi- 
tional burden  inexpedient  and  against  public  interest. 

My  conclusion,  therefore,  is : 

First.  That  in  the  absence  of  any  special  designation  the 
collector  would  act  as  such  disbursing  agent. 

Second.  That  it  is  competent  for  the  Secretary  to  designate 
the  collector  or  any  other  bonded  officer  to  act  as  such  dis- 
bursing agent  in  any  case. 

Third.  That  in  case  of  any  such  building  at  a  place  other 
than  where  there  is  a  collector,  the  Secretary  may  designate 
a  private  citizen  to  act,  in  his  discretion. 
Bespectfully  yours, 

W.  H.  H.  MILLBB. 

The  Seobetary  of  the  Treasury. 


OBSTRUCTION  TO  NAVIGATION. 

The  obstrnctions  to  navigation  contemplated  by  sections  9  and  10  of  the 
act  of  Angast  1 1, 1886,  chapter  860,  are  such  as  pertain  to  the  structure 
and  plan  of  the  bridge,  in  view  of  its  location.  Obstructions  caused  by 
failure  to  promptly  open  the  draw  of  the  bridge  for  passing  vessels  are 
not  within  those  sections. 

Department  of  Justice, 

September  17, 1889 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  a 
.  letter  from  General  R.  Macfeely,  Acting  Secretary  of  War, 
with  inclosures,  under  date  of  August  23,  ultimo,  *'  regarding 
complaints  against  the  Pennsylvania  Railroad  Company  and 
the  Chicago,  Burlington  and  Quincy  Railroad  Company  for 
failure  in  promptly  opening  the  draws  of  their  bridges  for 
passing  vessels,  and  to  request  your  [the  Attorney-General's] 
opinion  as  to  whether  such  failure  constitutes  such  an  ob* 
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straction  to  navigation  as  is  contemplated  by  sections  9  and 
10  of  the  river  and  harbor  act  of  Augast  11, 1888  (25  Stat., 
424  and  425)." 

The  '^  obstructions  "  referred  to  in  the  above-mentioned  sec- 
tions 9  and  10  are  such  as  appertain  to  the  structare  of  the 
bridge  and  its  plan,  in  view  of  its  location.  They  are  such  as, 
nnder  the  language  of  the  sections,  can  be  remedied  by  '<  al- 
terations." 

The  obstructions  complained  of  were  apparently  caused 
in  each  instance,  not  by  any  fault  of  structure,  plan,  or  de- 
sign of  the  bridge  or  its  approaches,  but  by  the  negligence 
or  willfulness  of  the  bridge-tenders  in  their  manipulation  or 
operation  of  the  "  draw." 

Whether  or  not  these  bridge-tenders  were  excusable  under 
the  circumstances  surrounding  them  at  the  time  may  be  a 
question  for  litigation,  but  it  is  one  foreign  to  your  present 
inquiry. 

I  return  your  iuclosures  as  requested. 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  j^ttomey-OeneraL 

The  Seoeetary  of  War. 


ATTORNEY-GENERAL. 

Where  numerons  papers  relating  to  a  claim  against  the  District  of  Co- 
lambia  were  referred  by  the  Secretary  of  the  Treasury  to  the  Attorney- 
General  with  request  for  an  opinion  of  the  latter  as  to  what  action  the 
Secretary  should  take  in  respect  to  the  payment  of  the  claim,  in  view 
of  all  the  facts  presented  in  the  papers,  but  no  statement  of  facts  and 
no  question  of  law  were  submitted  by  the  Secretary,  the  Attorney - 
General  declined  to  express  any  opinion  in  the  matter  as  thus  pre- 
sented. 

Department  of  Justice, 

September  17, 1889. 
Sir  :  On  the  6th  of  February,  1S89,  Mr.  Assistant  Secre- 
tary Thompson,  acting  as  Secretary,  sent  to  this  Department 
a  communication  from  the  First  Comptroller  addressed  to 
the  Secretary  of  the  Treasury,  dated  January  29,  1889,  re- 
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lating  to  a  claim  of  Samael  Strong  against  the  District  of 
Colambia,  together  with  a  large  bundle  of  papers  inclosed. 
The  following  indorsement  appears  on  the  Comptroller's  com- 
munication : 

"Treasury  Department 

'^  February  6, 1889. 
"  Bespectfully  referred  to  the  Hon.  Attorney-General  for 
his  opinion  as  to  what  action  the  Secretary  of  the  Treasury 
should  take  in  connection  with  the  payment  of  this  claim  in 
view  of  all  the  facts  presented. 

"Hugh  S.  Thompson, 

"  Secretary  P 

This  is  the  only  inquiry  made  by  your  predecessor,  upon 
the  then  Attoriiey-Oeneral,  that  I  find  in  the  papers. 

It  is  to  be  observed  that  the  indorsement  presents  no 
statement  of  facts,  and,  indeed,  asks  no  question  of  law,  but 
the  Attorney-General  is  left  to  grope  through  all  the  papers, 
and  possibly  to  pass  upon  all  questions  of  law  arising 
therein. 

It  is  respectfully  submitted  that  under  the  uniform  rulings 
and  decisions  of  this  Department,  from  its  organization  down, 
the  Attorney-General  should  not  be  asked  to  act  on  a  case  so 
presented.  By  section  356  of  the  Revised  Statutes  "  the  head 
of  an  Executive  Department  may  require  the  opinion  of  the 
Attorney- General  on  any  question  of  law  arising  in  the  ad- 
ministration of  his  Department."  This  provision  has  always 
been  understood  to  require  a  specification  of  the  question  of 
law  which  is  to  be  submitted,  as  will  appear  further  on,  so 
that  the  Attorney -General  may  be  directly  apprised  of  the 
very  question  of  law  on  which  his  opinion  is  sought. 

If  then  a  statement  of  facts,  in  other  words  a  case,  had 
been  submitted,  the  omission  to  specify  any  particular  points 
of  law  for  an  opinion  would  alone  prevent  my  acting  on  that 
case. 

That  it  is  not  proper  for  me  to  act  upon  anything  short 
of  a  case  stated,  the  equivalent  of  a  special  verdict,  is  clearly 
shown  by  an  opinion  of  Mr.  Attorney-General  Garland  of 
the  12th  of  October,  1887,  in  which  he  says : 

^'  It  must,  I  conceive,  be  deemed  settled  that  the  Attorney- 
General  can  only  act  upon  a  determinate  statement  of  facts 
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furnished  by  the  officer  asking  his  opinion  (10  Opin.,  267 ;  IL 
Opin.,  189).  *  Where/  says  Mr.  Attorney-General  Staubery, 
^  a  question  of  law  arises  upon  facts  submitted  to  the  Attor- 
ney-General 8V>chf<wts  must  he  agreed  and  stated  as  facts  estab- 
lished' (12  Opin.,  205)."  Said  Mr.  Attorney-General  Williams 
upon  the  same  point :  ^'  I  deem  it  proper  here  to  remind  you 
that  where  an  official  opinion  from  the  head  of  this  Depart- 
ment is  desired  on  questions  of  law  arising  on  any  case,  the 
requests  should  be  accompanied  with  a  statement  of  the 
material  facts  of  the  case,  and  also  the  precise  questions  on 
which  advice  is  wanted.  By  the  observance  of  this  simple 
rule  the  real  point  of  difficulty  in  the  case  will  be  at  once 
perceived,  much  inconvenience  avoided,  and  more  practica- 
ble and  satisfactory  results  obtained.''    (14  Opin.  367,  368.) 

On  June  23,  1887,  Attorney- General  Garland  returned 
papers  to  the  Secretary  of  the  Interior  with  the  following 
suggestion,  which  seems  pertinent  here: 

'^  As  I  should  prefer  not  to  give  an  opinion  upon  such  a 
case  as  I  might  collect  from  these  inclosures,  for  fear  that  I 
might  not  see  the  case  in  all  its  parts  in  tbe  same  light  as 
that  in  which  it  is  seen  by  you,  I  have  thought  it  best  to  ask 
a  statement  of  tbe  exact  case  on  which  an  opinion  is  de- 
sired." 

I  am  quite  sure  that  upon  reflection  you  will  fully  concede 
the  propriety  and  wisdom  of  the  rule,  and  the  reason  for  my 
return  of  the  papers,  to  the  end  that  you  may,  if  you  shall 
now  so  desire,  present  a  statement  of  facts,  and  tbe  question 
of  law  depending  thereon  which  you  wish  answered. 

It  is  proper  that  I  should  say  further  that  the  first  knowl- 
edge I  had  of  the  existence  of  these  papers  was  obtained  just 
previous  to  my  leaving  the  city  near  the  close  of  last  month. 
1  took  them  up  for  examination,  and  found  them  in  the  con 
dition  above  indicated.  This  reference  having  been  made 
and  left  undisposed  of  by  our  predecessors,  and  the  conflicting 
claimants  being  now  actually  engaged  in  the  trial  of  the 
question  as  to  their  respective  rights  in  the  courts,  it  is  pos- 
sible that  you  may  not  now  desire  to  present  any  question 
for  adjudication ;  but,  if  otherwise,  and  you  will  give  a  state- 
ment of  the  facts  upon  which  you  wish  an  opinion,  and  will 
indicate  the  question  of  law  which  you  desire  answered,  this 
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Department  will,  at  the  earliest  opportanity,  cheerfully  take 
up  and  pass  upon  the  question  so  presented. 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  Attomey-OeneraL 
The  Segbbtary  of  the  Treasury. 


PREVENTION  OF  EPIDEMIC  DISEASES. 

Upon  the  facts  submitted:  Advisedf  that  the  President  has  anthority  to 
nse  so  much  of  the  nnexpeuded  balance  of  the  sum  appropriated  by  the 
joint  resolutions  approved  September  26  and  October  12,  1888,  as  may 
be  necessary  in  his  Jndgmeut  for  the  purpose  of  keeping  the  various 
quarantine  stations  open  throughout  the  fiscal  year  1889-^90. 

Department  of  Justice, 

September  21,  1889. 

Sir  :  I  have  just  received  your  communication  of  Septem- 
ber 18th,  instant,  transmitting  ^'certain  papers  relating  to  the 
appropriation  for  preventing  the  spread  of  epidemic  diseases." 

The  papers  referred  to  consist  of  ^^  letters  from  the  Surgeon- 
General  of  the  Marine-Hospital  Service,  the  health  officer  of 
Savannah,  the  mayor  of  Savannah,  and  others,  requesting 
that  the  various  quarantine  stations  be  kept  open  throughout 
the  fiscal  year  1889-'90."  These  reports  and  your  letter  as- 
sure me  that  there  is  i^eed  for  the  maintenance  of  these  quar- 
antines as  sanitary  defenses.  You  also  assure  me  that  <<  the 
Surgeon-General  has  received  information  of  the  outbreak  of 
cholera  in  Asia  Minor,  European  Turkey,  and  other  places 
on  the  continent  of  Europe,  and,  to  be  prepared  for  the  pre- 
vention of  the  introduction  of  cholera,  it  is  in  his  opinion 
necessary  that  the  quarantines  shall  be  kept  open  throughout 
tins  coming  winter,  not  only  in  the  general  interest  but  as  a 
direct  aid  to  local  boards  of  health." 

Upon  these  facts  my  opinion  is  asked  as  to  whether  or  not 
the  President  is  authorized  to  use  so  much  as  may  be  nec- 
essary of  the  unexpended  balance  of  the  sum  appropriated 
by  the  joint  resolutions  approved  September  26  and  October 
12, 1888,  for  the  purpose  of  keeping  the  quarantine  stations 
open  throughout  the  fiscal  year  1889-'90. 
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The  two  paragraphs  referred  to  in  your  letter  are  as  follows 
(25  Stat.,  954) : 

^^  Quarantine  service, — For  the  maintenauce  and  ordinary 
expenses,  inclading  pay  of  officers  and  employes  of  qaaran- 
tine  stations  at  Delaware  Breakwater,  Cape  Charles,  South 
Atlantic  Quarantine  Station  (Sapelo  Sound),  Ee^^  West, 
Gulf  Quarantine  Station,  San  Diego,  San  Francisco,  and  Port 
Townsend,  fifty  thousand  dollars." 

^^  Prevention  of  epidemics. — The  President  of  the  United 
States  is  hereby  authorized  in  case  of  threatened  or  actual 
epidemic  of  cholera  or  yellow  fever,  to  use  the  unexpended 
balance  of  the  sum  appropriated  by  the  joint  resolutions  ap- 
proved September  twenty-sixth  and  October  twelfth,  eight- 
een hundred  and  eighty-eight,  and  one  hundred  thousand 
dollars  in  addition  thereto,  or  so  much  thereof  as  may  be 
necessary,  in  aid  of  State  and  local  boards  or  otherwise,  in 
his  discretion,  in  preventing  and  suppressing  the  spread  of 
the  same." 

After  a  careful  examination  and  consideration  of  the  above 
paragraphs,  I  am  of  the  opinion  that  the  case  you  present  is 
one  in  which  the  President  of  the  United  States  is  author- 
ized to  use  so  much  of  the  unexpended  balance  referred  to  in 
the  paragraph  relative  to  *^  prevention  of  epidemics  "  as  may 
be  necessary  in  his  opinion  for  the  purpose  indicated. 

The  $50,000  appropriated  by  the  clause  relative  to  *'  quar- 
antine service,"  is  intended  apparently  for  the  onlinary  ex- 
penditures of  that  service.  You  present  a  case  which  seems 
to  require  extraordinary  expenditure,  and  it  is  one  that  is 
apparently,  and  it  seems  to  me,  quite  clearly,  within  the 
scope  and  the  intent  of  the  clause  providing  for  an  expendi- 
ture made  necessary  to  prevent  the  spread  of  epidemic  dis- 
eases. At  least  it  is  one  that  addresses  itself  to  the  discre- 
tion of  the  President  of  the  United  States  under  such  clause* 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  Attorney- General. 

The  Secretary  of  the  Treasury. 
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CUSTOMS  LAWS. 

Shellfish,  suoh  as  oysters,  Chinese  abelones,  etc.,  when  prepared  by 
drying  or  pickling,  are  entitled  to  free  entry.  ' 

Department  of  Justice, 

September  2i^  ISSd. 
Sir  :  Toar  commanication  of  June  11,  ultimo,  asks  an 
opinion  upon  the  question  ^^  whether  shellfish,  such  as  oys- 
ters, Chinese  abelones,  lobsters,  etc.,  when  prepared  by  dry- 
ing or  pickling,  are  dutiable  under  the  provision  in  schedule 
G.y  T.  1.  283,  for  salmon  and  all  other  fish  prepared  or  pre- 
servedy  or  are  exempt  from  duty  by  the  provision  in  the  free 
list,  T.  I.  783,  for  shrimps  or  other  shellfish,"  and  calls  my 
attention  to  decisions  in  1883  (S.  5902  and  5905).     ' 

(Jpon  an  examination  I  agree  with  you  that  the  principle 
of  the  decision  of  your  Department  under  date  of  August  22, 
1885  (S.  7080),  is  applicable  to  the  shellfish  mentioned  in  the 
previous  decisions  of  your  Department  under  date  of  Septem- 
ber 13  and  18, 1883  (S.  5902  and  5905).  I  think,  therefore, 
that  the  shellfish  referred  to  are  entitled  to  free  entry,  and 
accordingly  concur  with  you  in  opinion  and  recommend  a 
reversal  or  modification  of  such  previous  decisions,  in  com- 
pliance with  chapter  136,  section  2,  (18  Statutes,  469). 
Very  respectfully, 

O.  W.  CHAPMAN, 
Acting  Attorney- OeneraL 
The  Seceetart  of  the  Treasury, 


ACCOUNTS  OF  PERSONS  IN  THE  REVENUE  SERVICE. 

The  Secretary  of  the  Treasury  has  power,  nnder  section  161,  Revised 
Statutes,  to  make  a  regulation  which  prescribes  that  the  oaths  to  be 
taken  by  an  officer  of  the  Revenue  Marine  Service,  or  an  officer  or  em- 
ploy^ in  any  branch  of  the  customs  service,  to  the  correctness  of  his 
acconnt  for  pay  or  salary,  as  required  by  sections  1790  and  2693,  Re- 
Tised  Statntes,  shall  be  taken  before  some  person  authorized  to  admin- 
ister oaths  generally. 

The  fee  paid  by  the  officer  or  employ^  in  such  case  for  administering  the 
oath  does  not  constitute  a  proper  charge  against  the  United  States, 
and  if  charged  in  his  acconnt  should  not  be  allowed  in  the  settlement 
thereof. 
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Department  of  Justice, 

September  24, 1889. 
Sib  :  The  two  questions  submitted  by  you  for  aa  opinion 
in  your  communication  of  May  13,  1889,  have  arisen  upon 
Treasury  Circular,  No.  8741,  dated  March  21, 1888,  which  is  as 
follows : 

*«  Treasury  Department, 
"Office  op  Commissioner  of  Customs, 

"  Washington  City,  D.  0.,  March  21, 1888. 
**  To  the  collectors  and  other  officers  of  the  customs : 

<*The  Solicitor  of  the  Treasury  has  given  an  opinion  under 
date  of  February  9,  1888,  that  an  auditor  or  clerk  in  the 
customs  service  appointed  as  a  deputy  collector  can  admin* 
ister  only  such  oaths  as  the  collector  has  authority  to  admin- 
ister, and  that  the  collector  has  no  authority  by  law  to  ad- 
minister oaths  generally ;  and  that  the  oath  required  of  an 
officer  of  rhe  Revenue  Marine  Service,  or  of  any  officer  or 
'employ6  in  any  branch  of  the  customs  service,  which  he  is 
required  to  take  to  the  correctness  of  his  account  for  pay  or 
salary  as  provided  by  sections  1790  and  2693  of  the  Revised 
Statutes,  must  be  taken  before  some  person  authorized  by 
law  to  administer  oaths  generally ;  and  that  a  collector,  deputy 
collector,  auditor,  or  clerk  for  the  customs  service  is  not  such 
a  person.  You  will  take  notice  of  this  opinion,  and  conform 
thereto. 

"John  S.  MoCalmont, 
<*  Commissioner  of  Ctistoms. 

'^^Approved. 

"C.  S.  Fairchild, 

"  Secretary.^ 

These  questions,  as  I  gather  them  from  your  communica- 
tion, are  (1)  whether  the  Secretary  of  the  Treasury  had  the 
power  to  declare  by  regulation  that  the  oaths  required  by  law 
to  be  taken  by  an  officer  of  the  Revenue  Marine  Service,  or 
an  officer  or  employ^  in  any  branch  of  the  customs  service, 
to  the  correctness  of  his  account  for  pay  or  salary,  as  pro- 
vided by  sections  1790  and  2693  of  the  Revised  Statutes,  must 
be  taken  before  some  person  authorized  by  law  to  administer 
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oaths  generally ;  and  that  a  collector,  depaty  collector,  aadi- 
tor,  or  clerk  in  the  easterns  service  is  not  snch  a  person ;  and 
(2)  whether  in  cases  where  an  officer  of  the  Revenue  Marine 
Service,  or  an  officer  or  employ^  in  any  branch  of  the  customs 
service,  is  compelled  to  pay  a  fee  to  some  officer  for  adminis- 
tering the  oaths  required  by  the  said  sections,  the  fee  so  paid 
may  be  lawfully  repaid  at  the  Treasury  to  the  officer  as  a 
charge  or  expense  that  should  be  borne  by  the  Government. 

As  there  is  no  law  requiring  customs  or  revenue  marine 
officers  to  administer  oaths  under  sections  1790  and  2693, 1 
have  no  difficulty  in  answering  the  first  question  in  the  af- 
firmative, in  view  of  section  161  of  the  Revised  Statutes, 
which  is  as  follows:  <<The  head  of  each  Department  is  au- 
thorized to  prescribe  regulations  not  inconsistent  with  law 
for  the  government  of  his  Department,  the  conduct  of  its  offi- 
cers and  clerks,  the  distribution  and  performance  of  its 
business,  and  the  custody,  use,  and  preservation  of  the  rec- 
ords, papers,  and  property  appertaining  to  it." 

It  would  hardly  seem  to  admit  of  doubt  that  the  regulation 
under  consideration  was  within  the  powers  conferred  on  the 
heads  of  Departments  by  section  161,  for  It  is  quite  clear  that 
a  head  of  a  Department  has,  under  those  powers,  the  right  to 
«ay  what  daties  the  officers  and  clerks  under  him  shall  do  or 
not  do,  so  long  as  he  does  not  go  counter  to  any  law. 

I  proceed,  therefore,  to  consider  the  second  question. 

This  question  requires  more  attention.  It  seems  not  to 
have  arisen  earlier,  because  until  the  prohibition  contained 
in  circular  8741  went  into  effect,  the  oaths  required  by  sec- 
tions 1790  and  2693  were,  as  your  communication  states,  ad- 
ministered by  customs  officers  without  charge.  Indeed,  even 
now  in  some  revenue  districts  the  oaths  in  question  are  still 
administered  by  revenue  officers  who  have,  by  authority  of 
some  of  the  States,  become  qualified  to  administer  oaths  gen- 
erally, and  thus  are  not  subject  to  the  prohibition  of  circular 
•8741.  In  these  cases  no  charge  is  made  for  administering 
the  oaths,  and  so  the  question  under  consideration  does  not 
arise. 

In  other  districts,  however,  where,  under  State  law,  hold- 
ing an  office  under  the  United  States  constitutes  a  disquali- 
fication for  holding  at  the  same   time  a  State  office,  the 
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convenient  arrangement  mentioned  is  not  practicable,  and 
the  oaths  in  question  mast  be  taken  before  some  State  officer 
who,  not  being  an  officer  of  the  easterns,  charges  a  fee  for 
the  service,  as  in  other  cases. 

It  is  not  pretended  that  the  Government  has  not  paid  the 
full  amount  of  his  salary  to  each  officer  who  claims  that  the 
expense  of  making  oath  to  his  salary  account  should  be  re- 
paid to  him  out  of  the  Treasury.  The  whole  question  is  that 
of  the  liability  of  the  United  States  to  make  good  the  expense 
of  the  oath  as  something  additional  to  the  salary. 

The  sections  of  the  Revised  Statutes  requiring  these  oaths 
are  as  follows : 

'^  Sec.  1790.  No  officer  or  clerk  whose  duty  it  is  to  make  pay- 
ments on  account  of  the  salary  or  wages  of  any  officer  or 
person  employed  in  connection  with  the  customs  or  the  inter- 
nal-revenue service,  shall  make  any  payment  to  any  officer 
or  person  so  employed  on  account  of  services  rendered  or  of 
salary,  unless  such  officer  or  person  so  to  be  paid  has  made 
and  subscribed  an  oath  that,  during  the  period  for  which  he 
is  to  receive  pay,  neither  he,  nor  any  member  of  his  family,  has 
received,  either  personally  or  by  the  intervention  of  another 
party,  any  money  or  compensation  of  any  description  what- 
ever, nor  any  promises  for  the  same,  either  directly  or  indi- 
rectly, for  services  rendered  or  to  be  rendered,  or  acts  per- 
formed or  to  be  performed,  in  connection  with  the  customs 
or  internal  revenue;  or  has  purchased,  for  like  services  or 
acts,  from  any  importer,  if  affiant  is  connected  with  the  cus- 
toms, or  manufacturer,  if  affiant  is  connected  with  the  inter- 
nal-revenue service,  consignee,  agent,  or  custom-house 
broker,  or  other  person  whomsoever,  any  merchandise,  at 
less  than  regular  retail  market  prices  therefor." 

"  Sec.  2693.  No  account  for  the  compensation  for  services 
of  any  clerk,  or  other  person  employed  in  any  duties  in  rela- 
tion to  the  collection  of  the  revenue,  shall  be  allowed,  until 
such  clerk  or  other  person  shall  have  certified,  on  oath,  that 
the  same  services  have  been  performed,  that  he  has  received 
the  full  sum  therein  charged  to  his  own  use  and  benefit,  and 
that  he  has  not  paid,  deposited,  or  assigned,  or  contracted  to 
pay,  deposit,  or  assign,  any  part  of  such  compensation  to  the^ 
use  of  any  other  person,  or  ia  any  way,  directly  or  indirectly, 
paid  or  given,  or  contracted  to  pay  or  give,  any  reward  or 
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'Compensation  for  his  office  or  employment,  or  the  emoluments 
thereof," 

In  my  opinion  the  precedents  and  the  practice  of  the  Gov- 
ernment are  against  the  validity  of  sach  claims. 

Like  its  exemption  from  salt,  the  right  of  the  United  States 
to  be  exempt  from  liability  for  costs  of  all  sorts  and  for  inter- 
est inheres  in  its  character  of  sovereign,  and  is  not  to  be 
found  in  any  provision  of  law.  Said  Ohief-Jnstice  Marshall 
in  United  States  v.  Barker  (2  Wheat,  396),  «  The  United  States 
never  pay  costs."  And  in  Angarica  v.  Bayard  (127  U.  S.  E.,  260) 
will  be  found  collected  the  authorities  on  which  the  principle 
that  the  United  States  is  not  liable  for  interest  is  recognized 
in  this  latest  case  on  the  subject. 

In  bringing  claims  against  the  G-overnment  before  its  ac- 
counting officers,  and  in  transacting  business  generally  in 
the  Executive  Departments,  the  citizen  is  continually  called 
on  to  incur  expenses  in  order  to  meet  the  requirements  of 
official  routine;  yet  it  was  never  heard  that  such  expenses 
were  recognized  as  proper  demands  against  the  Govern- 
ment ;  and  the  long  acquiescence  of  the  public  and  of  Con- 
gress in  the  practice  of  requiring  the  claimant  to  meet  all 
the  expenses  connected  with  the  presentation  and  payment 
of  his  claim  may  well  be  regarded  as  conclusive  against  all 
claims  of  that  character  which  do  not  rest  on  some  special 
law. 

In  1885  this  subject  received  some  attention  in  a  case  be- 
fo)*e  the  First  Oomptroller  of  the  Treasury,  and  while  that 
officer  held  that  under  certain  legislation  the  cost  of  making 
oath  to  pay  accounts  should  be  paid  at  the  Treasury  iu  cer- 
tain special  cases,  he  also  recognized  as  firmly  established 
the  general  rule  that  such  allowances  should  not  be  made, 
and  at  the  same  time  adduced  important  official  evidence  to 
show  the  existence  of  this  general  practice.  (6  Lawrence's 
Decisions,  99.) 

But  shortly  afterwards  this  ruling  by  the  Oomptroller  be- 
■came  the  subject  of  consideration  by  a  committee  of  the  House 
of  Bepresentatives,  appointed  to  investigate  certain  charges. 
In  their  report  the  committee  held  that  the  Oomptroller  was 
in  error  in  the  case  mentioned,  to  allow  an  exception  from  the 
general  rule  that  Government  does  not  pay  costs  of  any  de- 
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scriptioDy  upon  the  idea  that  Oongress  had  aathorized  the 
exception.  And  as  the  question  under  discussion  depends 
somewhat  on  official  custom,  it  may  tend  to  throw  light  on 
the  subject  to  know  what  the  committee  said  on  this  point. 
Accordingly,  I  make  the  following  quotation  from  the  report : 

^^  It  is,  in  the  opinion  of  the  committee,  clearly  error  to  hold 
that  one  who  has  a  claim  against  the  Government  is  not  act- 
ing for  his  own  benefit  when  he  makes  the  proof  necessary  to 
secure  its  payment.  That  this  proof  is  in  the  Department 
regarded  as  a  part  of  the  voucher  of  the  Government  does  not 
divest  it  of  its  original  character  as  'proof.  If  the  principle 
is  once  established  that  the  Government  is  to  pay  not  only 
its  debts,  but  all  the  expenses  of  proving  them,  then  it  would 
have  to  pay  all  the  expenses  of  litigation  against  it,  including 
the  fees  and  commissions  of  attorneys  and  all  other  legiti- 
mate costs  that  the  creditor  may  choose  to  incur.  This  is 
clearly  wrong,  l^or  does  the  fact  that  the  expense  of  proving 
the  claim  lessens  the  per  diem  of  the  officer  alter  the  case. 
He  accepts  the  office  knowing  that  this  expense  is  to  borne,, 
nd  it  is  a  part  of  the  contract.  The  payment  by  the  Govern- 
ment of  such  expenses  in  other  cases  does  not  make  the  prac- 
tice right,  but  rather  shows  the  extent  to  which  this  erroneous 
principle  has  extended.  It  is  fair  to  say  that  Judge  Law- 
rence found  the  practice  of  paying  this  class  of  claims  to  ex- 
ist when  he  came  into  the  office,  dating  back  probably  to 
1876,  and  that  after  considering  the  matter  he  decided  that 
they  should  be  paid,  and  cites  authorities.''  (6  Lawrence's 
Decisions,  286.) 

I  do  not  see  that  there  is  anything  in  the  nature  of  the 
pay  accounts  required  to  be  verified  by  oath  by  sections  1790 
and  2693,  which  enables  me  to  distinguish  them  in  principle 
from  the  great  mass  of  claims  and  demands  which  from  the 
beginning  of  the  Government  down  have  been  held  subject 
to  the  rule  that  the  United  States  pays  no  costs  of  any  kind 
incurred  by  claimants  in  submitting  their  claims  or  demands 
for  payment. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

O.  W.  OHAPMA]^, 
Acting  Attorney- OefieraL 

The  Secretaey  of  the  Treasury. 
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PATENTS  FOR  INVENTIONS. 

A  naval  officer  or  employ^  of  the  Government  at  a  navy-yard,  who  has 
invented  an  article  for  use  in  the  naval  service  and  patented  it,  if  the 
invention  doea  not  relate  to  a  matter  as  to  which  he  was  specially 
directed  to  experiment  with  a  view  to  suggest  improvementSi  is  enti- 
tled to  compensation  from  the  G  jvernment  for  the  use  of  such  article, 
in  addition  to  his  salary  or  pay  as  sue  h  officer  or  employ^. 

It  makes  no  difference  that  the  invention  consists  of  an  improvement 
apon  an  article  already  patented,  and  that  when  the  improvement 
was  patented  the  officer  or  employ6  was  assigned  to  the  duty  of  super- 
intending for  the  Government  the  manufaotare  of  the  article  improved 
upon. 

The  Secretary  of  the  Navy  can  not  legally  contract  with  the  patentee 
for  the  purchase  of  his  patent,  or  for  a  license  to  use  it,  under  an  ap- 
propriation limited  to  the  purchase  of  material  and  the  employment  of 
labor  in  the  manufacture  of  such  article  out  of  it. 

DEPARTMENT  OF   JUSTICE, 

October  4,  1889. 

Sir:  Your  commanication  of  Aagust 24 ultimo  submits  for 
an  opinion  the  following  questions : 

"  (1)  Whether  an  officer  of  the  Navy  or  a  civil  employ^  at 
a  navy-yard,  who  has  invented,  or  improved  and  patented,, 
under  the  circumstances  hereinbefore  stated,  any  article  or 
appliance  for  use  in  the  naval  service,  is  entitled  to  receive 
from  the  Government,  in  addition  to  his  salary  or  pay  as  such 
officer  or  employ^,  compensation  for  the  use  by  this  Depart- 
ment of  such  invention  t 

"  (2)  Whether  an  officer  of  the  Navy  or  a  civil  employ^  at 
a  navy-yard  who,  while  assigned  to  the  duty  of  superintending 
the  manufacture  of  a  patented  article  or  appliance,  makes- 
and patentsanimprovement  therein,  is  entitled  to  receive  from< 
the  Government,  in  addition  to  his  salary  or  pay  as  such- 
officer  or  employ^,  compensation  for  the  adoption  or  use  by 
this  Department  of  such  improvement  t 

"  (3)  If  you  shall  be  of  opinion  that  such  officer  or  em- 
ploy6  is,  under  the  circumstances  stated  in  either  or  both 
of  the  preceding  questions,  entitled  to  compensation  for  the 
use  or  adoption  by  the  Government  of  such  patented  inven- 
tion, could  this  Department  legally  contract  with  such  officer 
or  employ^  for  the  purchase  of  such  invention,  or  for  the  pay« 
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ment  of  royalty  thereon,  from  an  auaaal  appropriation  pro- 
viding for  the  furnishing  or  mauufacturiDg  of  an  article  or 
appliance  used  in  the  naval  service  and  covered  by  such  pat- 
ented invention,  or  must  such  purchase  or  payment  be  pro. 
vided  for  by  an  appropriation  explicitly  setting  forth  that  it 
is  for  such  patented  invention  t " 

In  connection  with  these  questions  your  communication 
states : 

^*  It  will  be  seen,  from  the  correspondence  referred  to,  that 
Lieutenant  Dunn  has  submitted  to  the  proper  bureau  of  the 
Department  a  proposal  to  sell  to  the  Government  the  absolute 
right  to  manufacture  and  use  In  the  naval  service  such  an. 
chors  of  his  patent  as  may  be  required,  or  to  permit  the  same 
to  be  used  under  agreement  for  the  payment  of  royalty  there- 
on; that  at  the  time  he  obtained  a  patent  upon  his  invention, 
Lieutenant  Dunn  was  on  duty  in  the  Bureau  of  Equipment 
and  Recruiting  in  this  Department,  which  Bureau  is  charged 
with  the  selection  and  furnishing  of  anchors  for  the  Navy; 
that  he  was  not,  while  attached  to  said  Bureau,  especially 
employed  to  make  experiments  with  a  view  to  suggest  im- 
provements in  anchors,  nor  assigned  to  the  duty  of  making 
or  improving  them ;  that  the  fees  and  expenses  of  obtaining 
the  letters  patent  were  paid  by  him ;  that  no  expense  was 
authorized  or  facilities  furnished  by  the  Bureau  to  aid  him 
in  making  or  perfecting  his  invention;  and  that  with  the 
exception  of  determining  the  number  of  anchors  to  be  carried 
by  each  of  the  new  ships,  Lieutenant  Dunn's  duties  in  the 
Bureau  were  not  connected  with  the  work  of  supplying  an- 
chors to  vessels  of  the  Navy." 

It  is  also  stated  therein  that  other  cases  are  now  under 
consideration  in  the  Navy  Department  involving  the  same 
questions  as  arise  in  Lieutenant  Dunn's  case,  and  present- 
ing substantially  the  conditions  of  fact  on  which  that  case 
rests. 

It  is  important  to  observe  that  the  Supreme  Court  of  the 
United  States  has  settled  the  point  that  the  United  States  is 
as  much  bound  to  respect  the  rights  secured  to  a  patentee  by 
his  letters  patent  as  an  ordinary  person,  even  in  cases  where 
the  invention  covered  by  the  patent  could  be  useful  only  in 
the  administration  of  Government;  as,  for  instance,  '^explo- 
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«iye  shells,  rams,  and  submariue  batteries  to  be  attached  to 
armed  vessels.''  [James  v.  Campbell^  104  U.  S.B.,  356 ;  United 
States  V.  Palmer,  128  U.  S.  B.,  262 ;  EoUister  v.  Benedict  Manu- 
facturing Company  J  113  U,  S.  E.,  60.) 

It  is  also  to  be  noted  that  the  same  court  has  decided  that 
a  person  iu  the  military  service  of  the  United  States  has  a 
right  to  patent  an  invention  made  by  him  and  relating  to 
the  branch  of  the  service  to  which  he  belongs;  and  that  the 
United  States  has  no  right  to  use  such  invention  without 
making  proper  compensation,  as  in  other  cases  where  the 
property  of  the  citizen  is  taken  and  used  for  public  purposes. 
{United  States  v.  Burns,  12  Wall.,  246;  United  States  v. 
Palmer,  128  U.  S.  R.,  262.) 

The  only  qualiEcation  of  this  principle  the  court  makes  is, 
that  the  invention  of  a  person  in  the  Government  service 
shall  not  relate  to  a  matter  as  to  which  he  was  specially 
directed  to  experiment  with  a  view  to  suggest  improvements. 
In  such  cases  the  fruits  of  the  inventor's  ingenuity  belong  to 
the  G-overnment.  ( United  States  v.  Burns,  supra  ;  and  see 
also  Agaicam  Co.  v.  Jordon,  7  Wall.,  603).  But  no  one  of  the 
cases  referred  to  in  your  communication  falls  within  this 
qualification  of  the  general  principle. 

It  follows,  therefore,  that  an  officer  of  the  Navy  or  a  civil 
employ^  of  the  Government  at  a  navy-yard,  who  has  made 
an  invention  and  patented  it  under  the  circumstances  stated 
in  your  communication,  can  demand  compensation  from  the 
Government  for  the  use  of  such  invention,  in  addition  to  his 
salary  or  pay  as  such  officer  or  employ^. 

Nor  does  it,  in  my  opinion,  make  any  diflFerence  in  the  ap- 
plication of  the  general  principle  that  the  invention  consists 
of  an  improvement  upon  a  patented  thing,  and  at  the  time 
the  improvement  was  patented  the  officer  was  assigned  to 
the  duty  of  superint>ending  for  the  Government  the  manufac- 
ture of  the  patented  thing  improved  upon. 

It  follows,  then,  that  the  first  and  second  questions  should 
be  answered  in  the  affirmative. 

This  affirmative  answer  to  the  first  and  second  questions 
makes  it  necessary  to  insider  the  remaining  question. 

In  considering  the  third  question  we  must  bear  in  mind 
section  3718,  and  the  several  consecutive  sections  that  follow 
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it  and  provide  in  what  way  supplies  for  the  Navy  may  be 
purchased  or  contracted  for. 

If  the  patentee  of  an  article  is  the  lowest  bidder  for  fur- 
nishing that  article,  the  Secretary  of  the  Navy  may,  it  would 
seem  clear,  accept  his  proposal  and  make  a  contract  with 
him.  So  if  the  article  needed  be  one  for  which  the  Secretary 
of  the  Navy  may  negotiate  without  advertising  for  proposals^ 
it  would  seem  that  the  Secretary  may  contract  with  a  paten  tee 
of  the  article  to  furnish  the  needed  supply. 

This,  I  apprehend,  he  may  do  under  any  general  appropri- 
ation that  is  applicable  to  the  subject  contracted  for. 

But  however  desirable  Lieutenant  Dunnes  improvement 
may  be,  Congress  has  not,  so  far  as  I  am  able  to  discover^ 
appropriated  any  money  for  buying  either  his  patent  right 
or  a  license  to  use  it.  No  such  power  can,  in  my  opiniou,  be 
deduced  from  the  simple  power  to  buy  iron  and  employ  labor 
to  make  it  into  anchors. 

This  disposes  of  the  third  question. 

As  the  law  requires  me  to  act  upon  a  case  stated,  and  not 
upon  mere  evidence,  I  have  confined  myself  to  the  state- 
ment of  facts  contained  in  your  communication,  and  have 
not  looked  into  the  correspondence  that  accompanied  it^ 
which  I  return  herewith  as  requested  by  you. 

I  have  the  honor  to  be.  sir,  your  obedient  servant, 

W.  H.  H.  MILLEE. 

The  Secrbtaby  of  the  Navy. 


RAILWAY  MAIL  SERVICE -APPOINTMENT. 

T.  was  appointed  a  railway  postal  clerk  by  the  Postmaster- General  on 
April  2S9,  1889,  without  having  undergone  a  civil-service  examination 
(none  being  then  required  for  such  appointment),  but  he  did  not  take 
the  oath  of  office  and  enter  upon  its  duties  until  May  18,  1889.  In  the 
mean  time,  namely,  on  May  1,  1889,  civil-service  rules  for  the  Railway 
Mail  Service  went  into  effect,  requiring  an  examination  thereunder  as 
a  preliminary  to  making  an  appointment  like  the  above :  Held  that 
T.  was  legally  appointed  on  April  29  ;  tha^  his  appointment  was  com- 
plete on  that  date,  although  he  did  not  qualify  by  taking  the  oath  of 
office  until  afterwards ;  and  that  no  examination  under  the  civil-service 
rules  was  required  in  his  case. 
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Depabtmbnt  op  Justice, 

October  14, 1889. 

Sm :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
reqaest  for  an  opinion  from  this  Department  upon  a  question 
submitted  by  the  honorable  the  Civil  Service  Commission- 
ers Theodore  Eoosevelt  and  Hugh  S.  Thompson,  under  date 
of  September  24,  1889. 

The  letter  of  the  Commissioners  and  the  letter  inclosed 
therewith  of  the  General  Superintendent  of  the  Railway  Mail 
Service  to  the  Hon.  John  Wanamaker,  Postmaster-General, 
dated  July  9,  1889,  present  the  following  facts : 

On  April  29, 1889,  one  J.  M.  Taylor  was  appointed  a  rail- 
way postal  clerk.  The  Superintendent's  letter  asserts — and 
the  facts  thus  asserted  seem  to  be  accepted  by  the  Commis- 
sioners— that  his  <^  appointment  was  made  in  the  usual  way 
upon  April  29, 1889,  and  upon  that  day  the  appointmcfnt  pa- 
pers were  regularly  made  up,  executed^  and  recorded,  and,  as 
is  customary,  were  at  once  forwarded  to  the  Superintendent 
of  the  fifth  division,  and  notice  as  well  given  Taylor.  There 
was  nothing  unusual  in  the  method  observed  in  the  making 
out  of  the  appointment  papers,  neither  was  there  anything 
out  of  the  usual  course  in  connection  with  the  forwarding  of 
the  appointment  and  the  notice  to  the  appointee."  This  ap- 
pointment was  approved  by  the  signature,  of  the  First  Assist- 
ant Postmaster-General  on  April  29 ;  Taylor,  however,  did 
not  take  the  oath  of  office  until  May  18, 1889. 

It  so  happens  that  on  March  11, 1889,  the  President  issued 
the  following  order : 

"  Whereas  civil-service  rules  for  the  Railway  Mail  Service 
were  approved  January  4, 1889,  to  go  into  effect  March  15, 
1889;  and 

"  Whereas  it  is  represented  to  me  by  the  Civil-Service 
Commission,  in  a  communication  of  this  date,  that  it  will  be 
impossible  to  complete  arrangements  for  putting  such  rules 
into  full  effect  on  said  date,  or  sooner  than  May  1, 1889 ;  it 
is  therefore 

Ordered,  That  said  railway  mail  rules  shall  take  effect  May 
1, 1889,  instead  of  March  15, 1889 ;  provided  that  such  rules 


412  HON.    O.    W.    CHAPMAN. 

Railway  Mail  BerTice— Appalatmeat. 

49hall  become  operative  and  take  effect  in  any  State  or  Terri- 
tory as  soon  as  an  eligible  register  for  sach  State  or  Terri- 
tory shall  be  prepared,  if  it  shall  be  prior  to  the  date  above 
fixed.'' 

My  attention  is  also  called  to  section  7  of  the  civil-service 
^.ct  of  Jannary  16, 1883,  and  General  Bule  III,  section  1. 

Upon  this  state  of  facts  the  question  is  asked  whether  Mr. 
Taylor  was  legally  appointed  on  April  29,  so  that  his  exam- 
ination under  the  civil-service  rules  is  not  required,  or 
whether  the  time  of  taking  the  office  and  entrance  upon 
duty  is  decisive  as  to  the  requirement  of  an  examination. 

It  will  be  noticed  that  said  section  7  and  said  General 
Rule  III  did  not  "take  effect"  until  May  1,  1889,  under 
the  terms  of  the  President's  order  of  March  11, 1889. 

The  law  as  to  Taylor's  appointment  in  force  down  to  May 
1, 1889,  was  section  4025  Kevised  Statutes,  which  reads : 

"  The  Postmaster  General  may  appoint  clerks  for  the  pur- 
pose of  assorting  and  distributing  the  mail  in  railway  post- 
offices,  each  of  whom  shall  be  paid  out  of  the  appropriation 
for  transportation  of  the  mail  a  salary  at  the  rate  of  not 
more  than  one  thousand  four  hundred  dollars  a  year  each  to 
the  head  clerks,  nor  more  than  one  thousand  two  hundred 
dollars  a  year  each  to  the  other  clerks." 

Under  this  section  the  Postmaster-General  had  the  right 
on  April  29  to  appoint  Taylor  in  the  way  he  was  appointed. 
His  appointment  at  the  time  it  was  made  was,  therefore,  in 
every  sense  legal  and  valid;  and  it  only  remains  to  see 
whether  the  mere  fact  that  he  did  not  take  the  oath  required 
until  after  May  1  in  any  way  affected  the  completeness  and 
finality  of  that  appointment. 

The  Supreme  Court  of  the  United  States  seems  to  have 
settled  a  principle  which  is  conclusive  upon  this  question. 
In  the  case  of  the  United  States  v.  Le  Baron  (19  How.,  73), 
the  question  was  considered  whether  a  deputy  postmaster's 
appointment  was  in  force  at  the  time  of  his  giving  his  bond. 
It  appeared  that  his  nomination  had  been  confirmed  by  the 
Senate,  and  his  commission  had  been  signed  by  President 
Taylor,  who  shortly  thereafter  died,  such  commission  not 
having  been  delivered  to  him  at  the  time  of  executing  his 
bond.    The  court  held — 
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'<  When  a  person  has  been  nominated  to  any  office  by  the 
President,  conflrmed  by  the  Senate,  and  his  commission  has 
been  signed  by  the  President,  and  the  seal  of  the  United 
States  affixed  thereto,  his  appointment  to  that  office  is  com- 
plete. Congress  may  provide,  as  it  has  done  in  this  case, 
that  certain  acts  shall  be  done  by  the  appointee  before  he 
shall  enter  on  the  possession  of  the  office  under  his  appoint* 
ment.  These  acts,  then,  become  precedent,  to  the  complete 
investiture  of  the  office,  but  they  are  to  be  performed  by  the 
appointee,  not  by  the  Executive.  All  the  Executive  can  do 
to  invest  the  person  with  his  office  has  been  completed  when 
the  commission  has  been  signed  and  sealed ;  and  when  the 
person  has  performed  the  required  conditions  his  title  to  enter 
on  the  possession  of  the  office  is  also  complete.  The  transmis  - 
sion  of  the  commission  to  the  officer  is  not  essential  to  his 
investiture  of  the  office.  If  by  any  inadvertence  or  accident 
it  should  fail  to  reach  him^his  possession  of  the  office  is  as  lawful 
as  if  it  were  in  his  custody.  ♦  ♦  •  It  is  of  no  importance 
that  the  person  commissioned  must  give  a  bond  and  take  an 
oath  before  he  possesses  the  office  under  the  commission ; 
nor  that  it  is  the  duty  of  the  Postmaster-General  to  transmit 
the  commission  to  :the  officer  when  he  shall  have  done  so." 

See  also  the  case  of  Marbury  v.  Madison  (1  Granch,  137), 
in  which  the  court  remarks : 

'^The  discretion  of  the  Executive  is  to  be  exercised  until 
the  appointment  has  been  made.  But  having  once  made  the 
appointment,  his  power  over  the  office  is  terminated  in  all 
cases  where  by  law  the  officer  is  not  removable  by  him.  The 
right  to  the  office  is  then  in  the  person  appointed ;  and  he  Aa« 
the  absoUitCj  unconditional  power  of  accepting  or  rejecting  it." 

No  material  distinction  is  apparent  between  the  case  of  an 
appointment  by  the  President,  after  confirmation  by  the  Sen- 
ate, and  an  appointment  by  the  Postmaster-General.  The 
question  in  each  case  hinges  upon  the  time  when  the  appoint- 
ment is  complete ;  and,  under  the  authority  of  the  above 
cases,  the  appointment  of  Taylor  under  the  facts  stated  must 
have  been  complete  before  May  1, 188D,  the  day  when  the 
civil  service  rules  took  effect. 

I  am  therefore  constrained  to  hold  that  Mr.  Taylor  was 
legally  appointed  on  April  29th  under  the  laws  of  the  United 
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States,  and  that  the  fact  that  he  did  not  take  the  oath  of  of- 
fice nntil  after  May  Ist  is  immaterial  npon  the  question  of  his 
right  to  hold  the  ofiSice  to  which  he  was  appointed  on  April 
29th. 
The  papers  by  yon  transmitted  are  herewith  returned. 
Very  respectfully, 


The  President. 
Approved : 


O.  W.  CHAPMAN, 

Solicitor- Oeneral 


W.  H.  H.  MILLER. 


ATTORNEY-GENERAL. 

Where  no  aotaally  existing  case  was  presented,  bnt  the  call  apparently 
was  for  an  opinion  in  advance  as  to  what  would  in  the  fntnre  be  held 
apon  indefinite  and  varying  facts,  the  Attorney-General  returned  the 
papers,  declining  to  give  an  opinion  on  the  matter  submitted. 

Department  of  Justice, 

October  25, 1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  October  17, 1889,  relating  to  '*  the  status 
of  officers  and  men  who  served  in  what  is  known  as  the 
Quartermaster's  Brigadeor  Quartermaster's  Volunteers,''  etc., 
with  inclosures. 

I  am  unable  to  see  how  this  Department  has  any  right  to 
pass  upon  the  suggestions  contained  therein.  They  do  not 
seem  to  present  any  actually  existing  case,  arising  in  the  ad- 
ministration of  your  Department.  They  apparently  call  for 
an  opinion  in  advance  as  to  what  this  Department  would 
hold  in  the  future  npon  indefinite  and  varying  facts.  In  such 
cases  the  Department  has  uniformly  declined  to  give  opinions. 
I  take  the  liberty  of  quoting  from  a  late  opinion  of  this  De- 
partment, which  will  serve  to  show  how  uniformly  this  rule 
has  been  adhered  to,  and  the  reasons  therefor,  as  follows : 

^<  From  this  statement  it  appears  that  the  question  sub- 
mitted does  not  spring  out  of  any  present,  actually  existing 
case,  *  arising  in  the  administration  of  your  Department.'  It 
is  a  question  in  a  hypothetical  case,  and  one  indeed  which 
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may  never  arise,  and  calls  in  advance  for  an  opinion  as  to 
what  the  Department  woald  hold  in  the  fature  upon  a  some- 
what indefinite  state  of  facts. 

^^  That  beiug  the  case,  it  is  respectfully  submitted  that  this 
Department  is  not  permitted,  by  statute  or  precedent,  to 
give  an  opinion  upon  it. 

^^  Allow  me  first  to  call  your  attention  to  Ee vised  Statutes 
section  35G,  as  bearing  generally  upon  the  question,  which 
reads :  'The  head  of  any  Execucive  Department  may  require 
the  opinion  of  the  Attorney-General  upon  any  question  of 
law  arising  in  the  administration  of  his  Department.' 

*'  Next,  I  respectfully  refer  you  to  the  following  extracts 
from  opinions  of  this  Department,  which  will  serve  to  show 
how  uniformly  it  has  adhered  to  the  positions  herein  indi- 
cated : 

"  <  It  has  always  been  the  rule  of  this  ofiBce  to  give  advice 
only  in  acttuil  cases.  •  ♦  ♦  It  is  impossible  to  reply  to 
mere  speculative  points  or  supposed  cases.'    (9  Opin.,  82.) 

"  *  It  is  not  the  duty  of  the  Attorney-Geueral  to  give  an 
opinion  on  a  question  •  •  •  with  which  the  Government 
has  no  present  concern.'  .(9  Opin.,  355.) 

"  'The  Attorney-General  will  not  give  an  opinion  on  an  im- 
portant legal  question  when  it  is  not  practically  presented 
by  an  existing  case  before  a  Department.'  (9  Opin.,  421 ;  10 
Opin.,  50.) 

"  'The  opinion  of  the  Attorney-General  may  be  required  on 
questions  of  law  arising  in  the  actual  administration  of  a 
Department,  but  not  upon  hypothetical  cases  merely.'  (13 
Opin.,  631.) 

" '  It  is  not  the  duty  or  practice  of  the  Attorney -General  to 
officially  answer  abstract  or  hypothetical  questions  of  law.' 
(13  Opin.,  568.) 

"Later  opinions  fully  harmonize  with  the  above.  Permit 
me  also  to  quote  the  following  from  13  Opin.,  531,  as  giving 
a  reason  for  the  rule : 

"'You  will  readily  perceive  the  inconvenience  of  giving, 
upon  a  hypothetical  case,  an  opinion  which,  upon  the  consid- 
eration of  an  actual  case,  might  require  modification  on 
account  of  circumstances  not  imagined,  and  therefore  not 
considered  in  the  preparation  of  the  opinion.' 
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''To  attempt  in  advance  to  settle  snch  qaestions,  in  the 
words  of  another  eminent  Attorney-G-eneral,  is  'to  antici- 
pate trouble '  (9  Opin.,  421),  and  it  may  well  be  added  to 
promote  trouble.'^ 

If  you  will  examine  the  anthorities  cited  above,  I  think 
yon  will  see  that  the  rule  should  be  maintained. 

The  papers  transmitted  are  respectfully  returned  herewith, 
with  the  suggestion  that  if  you  hav&the  actual  case  of  any 
clerk  applying  for  re-instatement,  and  will  present  it  with  a 
statement  of  the  agreed  facts  (see  12  Opin.,  206 ;  10  Opin., 
267;  3  Opin.,  30,  and  many  opinions  to  the  same  effect)  and 
the  question  of  law  you  desire  answered,  this  Department 
will  cheerfully  submit  its  opinion  thereon. 
Very  respectfully, 


The  Seceetaby  of  War. 
Approved: 


O.  W.  CHAPMAN, 

Solicitor-  Oeneral. 


W.  H.  H.  MILLEE. 


CIVIL  8ERVICE— RESIGNATION  AND  RE- APPOINTMENT. 

F.,  a  clerk  in  the  War  Department,  resigned  Jnne  30,  1888,  and  on  No- 
vember 2,  1888,  was  re  appointed  to  a  clerkship  in  the  same  Department 
on  a  certificate  for  re-instatement  given  by  the  Civil  Service  Commis- 
Bion  under  Departmental  Rule  X,  but  failing  to  avail  himself  of  this 
opportunity  to  re  enter  the  service,  the  last-mentioned  appointment 
was  canceled  January  2S,  1889.  On.Augast  13, 1889,  the  Secretary  of 
War  requested  that  F.  be  again  certified  by  the  Commission  for  rein- 
statement, but  the  Commission  on  August  25,  1889.  declined  to  issue  a 
certificate, on  the  ground  that  he  had  been  separated  from  the  service 
more  than  a  year,  and  was  not  eligible  for  re  appointment  under  said 
rule:  Held  that  the  decision  of  the  Commission,  namely,  that  a  sec- 
ond certificate  for  re-appointment  could  not  issue  to  F.  because  he  had 
been  separated  from  the  service  for  more  than  a  year,  was  in  accord- 
ance with  Rule  X. 

Department  of  Justice, 

October  26, 1889. 
Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
request  for  an  opinion  upon  the  letter  and  inclosures  for- 
warded to  you  by  the  Hons.  Charles  Lyman  and  Hugh  S» 
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Thompson,  Civil  Service  Gouimissiouers,  under  date  of  Octo- 
ber 16,  1889. 

The  letter  of  the  honorable  Commissioners  does  not  give 
the  necessary  statement  of  a  case  upon  which  to  base  an 
opinion,  but,  from  a  careful  examination  of  the  inclosures, 
the  essential  facts  appear  to  be  as  follows : 

Louis  M.  Fitch  "  resigned  his  clerkship"  in  the  War  De- 
partment ''  June  30, 1888.'^  "  He  was  re-appointed  November 
2, 1888,^^  upon  the  '^  certification  ^  of  the  Commission ;  *'  but  as 
he  failed  to  avail  himself  of  this  opportunity  to  reenter  the 
service,  his  appointment  was  canceled  on  January  2S,  1889." 

On  August  13, 1889,  the  Secretary  of  War  requested  that 
Mr.  Fitch's  " name  be  certified  for  reinstatement." 

To  this  request  for  a  second  certificate,  the  Civil  Service 
Commission,  through  its  president,  on  August  15, 1889,  re- 
plied as  follows,  viz: 

<<  As  Mr.  Fitch  did  not  appear  and  take  the  oath  of  office 
upon  his  re-appointment  in  November,  1888,  and  as  that  ap- 
pointment was  therefore  never  consummated,  but  was  can- 
celed on  January  23,  [28]  1889,  and  more  than  one  year  hav- 
ing elapsed  since  the  date  of  Mr.  Fitch's  sq^aration  from  the 
service,  namely,  on  June  30,  1888,  he  is  not  eligible  for  re-ap- 
pointment under  Departmental  Eule  X,  not  having  served  in 
the  Army  or  Navy  during  the  late  war  of  the  rebellion.  Cer- 
tificate for  his  re-appointment  can  not,  therefore,  issue." 

The  letter  of  the  honorable  Commissioners  to  the  President^ 
dated  October  IC,  1889,  says : 

"  The  Civil  Service  Commission  has  the  honor  to  submit 
herewith  the  request  of  the  Secretary  of  War  for  a  certificate 
for  the  re-instatement  in  the  War  Department,  under  Depart- 
mental Kule  X,  of  Mr.  Louis  M.  Fitch,  with  accompanying 
papers : 

"The  Commission  declined  to  issue  the  certificate,  on  the 
ground  that  Fitch  had  been  more  than  one  year  separated  from 
the  service,  and  so  informed  the  Secretary  of  War,  under  date 
of  August  15,  1889  (a  copy  of  letter  inclosed),  and  in  view  of 
the  opinion  of  the  Attorney-General  in  the  matter  of  the 
appointment  of  J.  M.  Taylor  as  a  railway  postal  clerk,  the 
Commission  has  been  led  to  doubt  the  correctness  of  this 
action.  It  has  therefore  been  thought  best  to  submit  the 
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case  to  the  Presideut,  with  the  request  that  the  opinion  of  the 
Attorney-General  be  obtained  apon  the  question  whether  the 
proceedings  had  in  Fitch's  case  in  l^ovember,  1888,  consti- 
tated  an  appointment,  in  view  of  the  fact  that  he  failed  to 
take  the  oath  of  office  and  enter  upon  duty,  and  the  sabse- 
quent  cancellation  of  the  appointment  by  the  Department," 

Departmental  Rule  X  is  as  follows: 

"Upon  requisition  of  the  head  of  a  Department  the  Com- 
mission shall  certify  for  reinstatement  in  said  Department, 
in  a  grade  requiring  no  higher  examination  than  the  one  in 
which  he  was  formerly  employed,  any  person  who  within  one 
yearnext preceding  the  date  of  the  requisition  fca«,  through 
no  delinquency  or  misconduct,  been  separated  from  the  clas- 
sified service  of  that  Department,  provided  that  certification 
may  be  made,  subject  to  the  other  conditions  of  this  rule,  for 
the  reinstatement  of  any  person  who  served  in  the  military 
or  naval  service  of  the  United  States  in  the  late  war  of  the 
rebellion  and  was  honorably  discharged  therefrom,  without 
regard  to  the  length  of  time  he  has  been  separated  from  the 
service." 

Under  the  phraseology  of  this  rule  it  will  at  once  be  seen 
that  the  question  here  is  not  "  whether  the  proceedings  had 
•  •  »  constituted  an  appointment^^  etc.,  but  whether  Mr. 
Fitch  had  "  been  separated  from  the  classified  service  of  that 
(the  War)  Department"  "within  one  year  next  preceding  the 
date  of  the  requisition,"  which  date  was  August  13,  1889. 

It  is  conceded  that  Mr.  Fitch  resigned  his  clerkship  June 
30, 1888,  and  hence  on  that  day  he  "  separated  from  tEe 
service."  The  separation  which  thus  began  to  run  on  the  day 
he  resigned  must  have  continued  until  he  did  actually  re- 
enter the  service.  "A  certificate /or  reinstatement"  as  per 
Rule  X  did  not  put  him  in ;  a  mere  "  appointment"  under  it 
did  not  put  him  in.  These,  together,  gave  him  a  right  to  go 
in,  which  until  canceled  or  revoked  he  could  accept  or  refuse. 
But  it  so  happens  that  his  appointment  was  canceled  before 
acceptance  and  before  any  service  under  it,  and  at  a  time 
when  the  Secretary  of  War  had  full  authority  to  so  cancel 
it.  If  at  any  time  before  such  cancellation  Fitch  had  com- 
plied with  the  necessary  formalities  and  had  entered  the 
service  he  would  then  have  been  re-instated.    But  the  Sec- 
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retary  of  War  asserts,  and  the  Commission  agrees,  that  he 
'^failed  *  *  *  to  reenter  the  service^^  prior  to  such  can- 
cellation. The  mere  fact  that  he  had  a  right  to  go  into  the 
service  did  not  pat  him  in ;  and  if  he  did  not  get  in  at  the 
time  indicated,  he  could  not  thereafter  have  "  been  separated  " 
from  it  within  the  wording  of  said  rule. 

These  considerations  show  clearly  a  very  wide  distinction 
between  this  case  and  the  case  of  J.  M.  Taylor,  referred  to 
in  the  Commissioners'  communication.  Without  alluding  to 
<lififerences  in  the  wording  and  the  application  of  the  law 
governing  the  two  cases,  it  is  sufficient  here  to  say  that  in 
the  Taylor  case  the  appointment  was  not  canceled  at  any 
time,  either  before  or  after  acceptance  and  service,  while  in 
this  case  the  appointment  was  canceled  before  either  accept- 
ance or  service.  A  careful  reading  of  the  opinions  in  Mar- 
hury  V.  Madison  (1  Cranch,  137)  and  United  States  v.  Le 
Baron  (19  How.,  73),  cited  t|y  this  Department  in  Taylor's 
case,  will  show  the  importance  of  this  distinction. 

It  is  said  that  Mr.  Fitch,  prior  to  June  30, 1888,  had  been 
for  many  years  an  efficient  clerk,  that  he  resigned  and  was 
unable  to  reenter  by  reason  of  impaired  health,  etc.  I  need 
not  say  that  while  these  considerations  appeal  to  an  exercise 
of  all  discretion  in  his  favor,  they  do  not  bear  upon  the  ques- 
tion submitted  as  to  what  is  the  laic. 

The  decision  of  the  honorable  Commission,  rendered  Au- 
gust 15,  1889,  to  the  efifect  that  a  second  certificate  for  reap- 
pointment could  not  issue  to  Mr.  Fitch,  because  he  had  been 
separated  from  the  service  for  more  than  a  year,  seems  to  be 
in  accordance  with  Rule  X. 
Very  respectfully, 

O.  W.  CHAPMAN, 

Solicitor'  General 
The  President. 

Approved : 

W.  H.  H.  MILLER 
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INSPECTORS  OF  CUSTOMS. 

Inspectors  of  oastoms  are  not  entitled  to  receive  a  per  diem  compensa- 
tion under  section  2733,  Revised  Statutes,  for  periods  during  which  they 
are  absent  from  duty  on  account  of  sickness  or  for  any  other  caase. 

The  fourth  section  of  the  act  of  March  3, 1883,  chapter  128,  does  not  aflfect 
the  provisions  of  said  section  2733  regulating  the  compensation  of 
such  inspectors. 

Department  op  Justice, 

October  31,  1889. 

SiB:  Your  commanication  of  the  26th  March,  ultimo, 
taken  in  connection  with  the  report  of  the  Commissioner  of 
Oustoms  which  accompanies  it,  presents  for  opinion  the 
question  whether  inspectors  of  customs  can  receive  compel^- 
sation  for  any  time  during  which  they  are  absent  from  duty 
on  the  ground  of  sickness. 

These  officers,  like  clerks  and  employes  generally,  hold 
their  positions  subject  to  removal  at  the  pleasure  of  the 
appointing  power. 

By  section  2733,  Revised  Statutes,  it  is  provided  that 
"  each  inspector  shall  receive,  for  every  day  he  shall  bea^ttuilly 
employed  in  aid  of  the  customs,  three  dollars.'^    •    •    • 

By  the  fourth  section  of  the  act  of  March  3, 1883  (22  Stat., 
563)  it  is  provided :  "  That  hereafter  it  shall  be  the  duty  of 
the  heads  of  the  several  Executive  Departments,  in  the  in- 
terest of  the  public  service,  to  require  of  all  clerks  and  other 
employes,  of  whatever  grade  or  class,  in  their  respective  De- 
partments, not  less  than  seven  hours  of  labor  each  day,  ex- 
cept Sundays:  Provided,  That  the  heads  of  the  Departments 
may  by  special  order,  stating  the  reason,  further  extend  or 
limit  the  hours  of  service  of  any  clerk  or  employ^  in  their 
Departments  respectively,  but  in  case  of  an  extension  it  shall 
be  without  additional  compensation;  and  all  absence  from 
the  Departments  on  the  part  of  said  clerks  or  other  employes 
in  excess  of  such  leave  of  absence  as  may  be  granted  by  the 
heads  thereof,  which  shall  not  exceed  thirty  days  in  any  one 
year  except  in  case  of  sickness,  shall  be  without  pay." 

It  may  be  proper  to  say  also  that  section  2733,  already 
quoted  in  part,  further  provides  that  the  compensation  of 
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persons  employed  as  '^  occasional  inspectors  "  shall  be  $3  a  day 
while  **  actually  employed  "  iu  aid  of  the  revenue. 

This  further  provision  of  section  2733  is  referred  to  as  show- 
ing that  the  law  authorizes  the  appointment  of  occasional 
temporary  inspectors  as  well  as  inspectors,  who  arenas  to  offi- 
cial tenure,  on  the  footing  of  the  regular  clerks  and  employes 
of  the  Government;  and  it  appears  from  the  letter  of  the 
Commissioner  of  Customs  accompanying  your  communica- 
tion that  it  has  been  the  invariable  rule  in  the  Treasury  De- 
partment not  to  allow  occasional  temporary  inspectors  pay 
during  sickness  or  for  any  other  time  during  which  they 
could  not  be  properly  said  to  be  "  actually  employed ''  in  aid 
of  the  revenue.  But  it  also  appears  that  the  view  of  the 
Treasury  Department  has  not  been  uniform  as  to  tbe  mean- 
ing of  the  law  with  regard  to  the  compensation  of  the  regu- 
lar or  permanent  inspectors,  although  the  law  on  that  sub- 
ject has  been  substantially  the  same  ever  since  the  act  of 
August  4,  1790,  section  2  (1  Stat.,  172). 

Recurring  to  the  letter  of  the  Commissioner  of  Customs, 
it  appears  that  on  May  2,  1S33,  the  then  Secretary  of  the 
Treasury,  Mr.  McLane,  instructed  Samuel  M.  Swartwout, 
then  collector  of  customs  at  New  York,  that  *'  when  an  in- 
spector, other  than  an  occasional  inspector,  is  taken  ill  while 
on  duty,  and  it  is  made  to  appear  to  tbe  satisfaction  of  the 
surveyor  that  he  is  unable  through  illness  to  perform  his 
<luty,  his  allowance  may  be  continued  during  such  absence 
unless  it  shall  appear  that  the  disqualification  is  of  a  perma- 
nent nature." 

So  far  as  the  Commissioner  has  been  able  to  gather  from 
the  "  traditions  "  of  the  Treasury  Department,  it  appears  that 
the  practice  of  the  Department  was  in  accordance  with  these 
instructions  of  Secretary  McLane  until  January  27,  1885; 
and  this  is  confirmed  by  section  636  of  the  general  Treasury 
Regulations  of  1857  and  article  1490  of  the  general  Treasury 
Kegulations  of  1884. 

On  January  27, 1885,  Mr.  Attorney-General  Brewster  gave 
an  opinion  that  Thomas  VVhelan,  an  inspector  of  customs, 
was  not  entitled  to  pay  for  the  time  during  which  he  had  been 
suspended  from  duty,  inasmuch  as  Whelan  could  not  have 
been  ^^ actually  employed^  during  such  suspension  <<  in  aid  of 
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thecuatomsy^  and  thereapon  the  tbea  Secretary, Mr.  McGul- 
loch,  made  au  order  coDforming  the  practice  of  the  Depart- 
ment to  this  opiuioD. 

lu  some  way,  which  does  not  clearly  appear,  the  opin'ou  of 
Mr.  Attorney-General  Brewster  was  reviewed  by  the  then 
Solicitor  of  the  Treasury,  who  held  that  inspectors  could, 
after  assignment  to  duty,  claim  pay  for  Sundays  and  other 
holidays,  and  while  performing  clerical  duty,  or  awaiting 
directions,  and  ^'  while  confined  by  temporary  sickness  in- 
curred while  on  duty,"  referring  with  approbation  to  the 
opinion  of  Mr.  Secretary  McLane.  On  another  occasion,  in 
the  same  year,  the  same  officer  gave  an  opinion  that  the  rule 
established  in  the  above  quoted  act  of  March  3, 1883,  applied 
to  inspectors. 

But  these  views  are,  perhaps,  not  to  be  regarded  as  in- 
tended to  be  in  conflict  with  the  opinion  of  the  Attorney- 
General  ;  first,  because  the  case  before  the  Attorney-General 
was  one  of  an  inspector's  acttuil  au^ension  from  duty;  and 
secondly,  because  the  learned  Attorney-General  does  not  ap- 
pear to  have  considered  the  act  of  March  3, 1883,  in  connec- 
tion with  section  2733,  Revised  Statutes. 

There  is  certainly  a  palpable  distinction  between  an  in- 
spector's suspension  from  duty  by  the  appointing  power  and 
his  absence  from  duty  caused  by  sickness.  Whether  that 
distinction  is  recognized  by  the  law  is  a  question  that  does 
not  appear  to  have  been  passed  upon  by  any  of  my  prede- 
cessors. 

In  fixing  the  compensation  of  inspectors  of  customs  the 
law  (Rev.  Stats.,  sec.  2733)  does  not  say,  as  we  have  seen, 
that  an  inspector  shall  receive  $3  a  day  merely,  but  $3  ^^for 
every  day  he  shall  be  actually  employed  in  aid  of  the  customs." 
This  language  is  very  different  from  that  usually  employed 
by  Congress  in  determining  the  compensation  of  public 
officers,  even  when  such  compensation  is  by  the  day.  For 
instance,  section  2650,  Revised  Statuti»s,  directs  that  certain 
special  Treasury  agents  shall  receive  "  a  compensation  of  $10 
per  day,"  and  others  '*  a  compensation  of  $8  per  day,"  and 
others  "  a  compensation  of  $6  per  day,"  and  others  "  a  com- 
pensation of  $5  per  day,"  without  saying  while  actually  em- 
ployed, or  its  equivalent.    Something  like  the  language  used 
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iu  section  2733  may  be  foaud  in  section  4017,  Revised  Stat- 
ntesy  authorizing  the  Postmaster-General  to  employ  special 
agents,  and  providing  that  they  shall  receive  a  stated  salary 
each,  and  be  allowed  for  traveling  and  incidental  expenses, 
'^  while  dcttuilly  employed  in  the  servioCj  a  sum  not  exceeding 
$5  a  day." 

It  is  plain,  from  the  reading  of  this  section,  that  Congress 
intended  to  establish  by  it  a  distinction  between  the  two  cases 
of  a  special  agent  in  the  service  of  the  Post  Office  Depart- 
ment and  drawing  an  annual  salary,  and  a  special  agent  as 
<'  actually  employed  "  in  that  service,  and  for  that  reason  en- 
titled to  Skper  diem  allowance. 

There  is  a  palpable  distinction  between  an  officer  who  is 
at  his  post  ready  for  duty,  and  one  who  is  away  from  his  post, 
whether  with  leave  or  on  account  of  sickness.  In  the  former 
case  he  is  "  actually  employed  "  iu  the  public  service,  while  iu 
the  latter  he  is  an  employ^,  but  not  for  the  time  being  ^^a^tu- 
ally  employed  "  in  that  service. 

The  same  sort  of  distinction  is  made  in  section  824,  Re- 
vised Statutes,  between  a  district  attornej^'s  "  necessary  at- 
tendance^'^ on  court  and  his  m^v^  ^' attendance.^  When  the 
court  sits  at  his  place  of  residence  the  district  attorney  gets 
only  a  per  diem  for  ^^  necessary  attendance,^  but  when  the 
court  sits  elsewhere  he  receives  his  per  diem  for  ^'  attendance^ 
for  each  day  of  the  term. 

I  think,  therefore,  that  when  Congress  declared  that  an 
inspector  of  cust^oms  should  receive  a  per  diem  for  ^^  every 
day  he  shall  be  actually  employed  in  aid  of  the  customsj^  it  did 
not  mean  that  he  should  continue  to  draw  his  j>er  diem  when 
kept  from  his  post  even  by  sickness,  or,  as  Mr.  Brewster 
held,  when  suspended  from  dutj,  or  when  away  on  leave  of 
absence.  In  none  of  these  instances  can  it  be  said  that  the 
inspector  is  "  actually  employed,"  without  ignoring  a  distinc- 
tion which  Congress  obviously  intended  to  establish. 

So  much  for  the  legislation  as  it  stood  whenthe  act  of  March 
3, 1883  {supra)^  went  Into  operation. 

The  next  inquiry  is,  whether  that  act  had  any  effect,  and, 
if  any,  what  effect,  on  section  2733,  Revised  Statutes,  regu- 
lating the  compensation  of  inspectors  of  customs. 

It  will  be  remembered  that  the  act  of  1883,  after  declaring 
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tbat  seven  hours  of  labor,  daily,  should  be  required  of  all 
clerks  and  other  employes  in  the  several  Departments,  Sun- 
days and  other  public  holidays  excepted,  goes  on  to  say,  in 
a  proviso,  that  ^<  all  absence  from  the  Departments  on  the 
part  of  said  clerks  or  other  employes  in  excess  of  such  leave 
of  absence  as  may  be  granted  by  the  heads  thereof  (i.  c.,  of 
Departments),  which  shall  not  exceed  thirty  days  in  any  one 
year,  except  in  case  of  sickness,  shall  be  without  pay  f  not 
saying,  it  will  be  noticed,  that  a  leave  of  thirty  days  shall  be 
granted  in  all  cases  or  in  any  case,  but  putting  a  limitation 
of  thirty  days  on  such  leave  in  any  case  where  it  is  allowable 
under  existiiig  laws. 

It  does  not  seem  to  be  open  to  doubt  that  this  is  a  general,^ 
comprehensive  law,  applicable  to  all  the  Departments  of  the 
Government,  and  conforming  to  and  sanctioning  the  long 
practice  of  granting  employes  in  the  civil  service  a  leave  of 
absence  of  thirty  days  per  annum,  whether  on  account  of 
sickness  or  otherwise. 

On  the  other  hand,  as  I  think  has  been  satisfactorily  shown, 
the  legislation  embodied  in  section  2733  should  be  regarded 
as  exceptional  and  particular  in  character,  and  as  lying  en- 
tirely outside  the  purview  of  the  fourth  section  of  the  act 
of  March  3,  1883  {stipra),  oecause  of  its  exceptional  and  par- 
ticular nature.  This  is  certainly  true,  unless  the  act  of  1883 
impliedly  repeals  section  2733  as  to  the  point  under  consid- 
eration. 

The  rule  in  relation  to  this  subject,  as  quoted  by  the  Su- 
preme Court  in  Ex  parte  Cow- Dog  (109  U.  S.,  570,  571),  is 
that  *'  a  general  act  is  not  to  be  construed  to  repeal  a  pre- 
vious particular  act,  unless  there  is  some  express  reference 
to  the  previous  legislation  on  the  subject,  or  unless  there  is 
a  necessary  inconsistency  in  the  two  acts  standing  together." 
And  the  same  court  says  in  the  same  case,  adopting  the  lan- 
guage of  Vice-Chancellor  Wood  in  Fitzgerald  y.  ChampenySj 
that  the  reason  of  the  rule  is  •*  that  the  legislature  having 
had  its  attention  directed  to  a  special  subject,  and  having  ob- 
served all  the  circumstances  of  the  case  and  provided  for 
them,  does  not  intend  by  a  general  enactment  afterwards  to 
derogate  from  its  own  act,  when  it  makes  no  special  mention 
of  its  intention  so  to  do.''    In  addition  to  the  case  just  cited, 
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the  following  cases  will  be  found  instruct! ve,  also,  on  this  head, 
namely,  State  v.  Stoll  (17  Wall.,  431);  Williams  v.  Pritchard 
(4  T.  R.,  2);  Brown  v.  County  Commissioners  (21  Pa.  St.,  37); 
Rounds  V.  Way  mart  Borough  (81  Pa.  St.,  395),  a  very  strong 
case ;  Blain  v.  Bailey  (25  Ind.,  165) ;  Sedg w.  Oon.  &  Stat.  Law, 
123, 124. 

The  same  conclusion  is  strongly  confirmed  by  the  universal 
rule  that  repeals  by  implication  are  not  favored,  and  that  a 
former  law  is  not  to  be  affected  by  a  subsequent  one  which 
does  not  refer  to  it,  "  if  by  any  reasonable  construction  they 
can  be  made  to  stand  together''  {United  States  v.  Langston 
118  U.  S.  R.,  389,  393.  See  also  Chew  Heong  v.  United  States^ 
112  U.  S.B.,  536,  and  cases  cited.) 

I  repeat,  then,  in  conclusion,  that  inspectors  of  customs *can 
not  receive  a  per  diem  compensation  under  section  2733  '<  for 
periods  of  absence  from  duty  on  account  of  sickness  or  other- 
wise.'' 

Very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLER. 
.  The  Secbetabt  of  the  Treasury. 


COMPENSATION  FOR  DISBURSING  PUBLIC  MONEY. 

By  the  aot  of  March  3, 1875,  chapter  130,  it  was  provided  that  the  money 
appropriated  for  the  erection  of  the  bailding  for  the  Departments  of 
State,  War,  and  Navy  should  be  expended  under  the  direction  of  the 
Secretary  of  War ;  and  in  March,  1877,  C.  (then  a  lieutenant-colonel  in 
the  Corps  of  Engineers),  by  order  of  the  Secretary  of  War,  took  charge 
of  the  construction  of  the  building  and  continued  in  charge  thereof 
until  May  31, 1888,  when  the  building  was  completed.  From  July  1, 
1878,  until  May  31,  1888,  by  direction  of  the  Secretary  of  War,  C.  dis- 
bursed the  appropriations  made  from  time  to  time  for  the  building; 
and  for  this  service  he  claims  compensation  at  the  rate  of  three-eighths 
of  1  i>er  cent,  upon  the  amount  of  money  disbursed  by  him :  Heldf  upon 
consideration  of  sections  1153  and  3654,  Revised  Statutes,  and  the  act  of 
March  3, 1875,  chapter  131,  that  the  claim  is  controlled  by  the  provis- 
ions of  section  1153,  Revised  Statutes,  and  is  not  allowable  thereunder. 

Department  of  Justice, 

November  9, 1889. 
Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  a  com- 
munication from  the  Hon.  George  S.  Batcheller,  Acting  Sec- 
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retary,  under  date  of  October  22, 1889,  transmitting,  with 
inclosures,  **an  opinion  of  the  Solicitor  of  the  Treasury  on 
the  application  of  Brig.  Gen.  Thomas  Lincoln  Casey,  Chief  of 
Engineers,  U.  8.  Army,  for  allowance  of  compensation  for 
disbursing  moneys  appropriated  for  the  construction  of  the 
building  for  the  State,  War,  and  Navy  Departments,"  and 
asking  whether  this  Department  '^  concurs  in  the  views  ex- 
pressed therein  touching  the  question  at  issue." 

The  material  facts  appear  to  be,  that  by  an  act  approved 
March  3, 1871  (16  Stat.,  494),  the  sum  of  $500,000  was  appro- 
priated by  Congress  for  the  construction  of  a  building  for  the 
State,  War,  and  Navy  Departments.  The  construction  of  the 
building  was  commenced  under  the  direction  of  the  Secretary 
of  State,  and  during  its  progress  from  July  1, 1871,  to  July 
1, 1878,  the  money  appropriated  "  for  the  work  was  disbursed 
successively  by  certain  Department  clerks.'^  But  in  1875 
the  clause  making  the  appropriation  provided  that  the  money 
should  "  be  expended  under  the  direction  of  the  War  Depart- 
ment," and  on  March  3, 1877,  General  Casey  (then  lieutenant- 
colonel  Corps  of  Engineers)  was  ordered  by  the  Secretary  of 
War  to  take  charge  of  the  construction  of  the  building.  In 
obedience  to  this  order  General  Casey  entered  upon  that 
duty  and  continued  in  charge  of  such  construction  until  the 
completion  of  the  work.  May  31, 1888. 

On  June  17, 1878,  and  while  "  engaged  about  the  execu- 
tion" of  this  work,  he  addressed  the  following  application  to 
the  then  Secretary  of  War : 

**  Sir  :  In  order  to  conform  to  the  provisions  of  section 
1163,  Revised  Statutes,  I  have  most  respectfully  to  request 
that  the  disbursement  of  the  fund  pertaining  to  the  State, 
War,  and  Navy  Department  Building  be  placed  in  my  hands 
to  date  from  July  1, 1878. 

<^  The  present  disbursing  agent,  so  far  a«  I  am  informed,  has 
performed  his  duty  with  credit,  but  the  language  of  the  stat- 
ute would  seem  to  be  imperative  as  to  the  duty  which  should 
devolve  upon  me,  the  superintending  engineeer  of  this  public 
work." 

This  communication  was  referred  June  20, 1878,  by  the 
Secretary  of  War  to  the  Judge-Advocate-General  for  an 
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opinion  thereon.  The  Judge- Advocate-General,  on  June  22, 
1878,  replied,  among  other  things,  as  follows : 

"But,  in  view  of  the  general  terms  and  application  of 
the  rule  set  forth  in  this  section  (sec.  1153,  Eev.  Stat.), 
and  of  the  fact  that  it  is  there  expressly  declared  that 
the  engineer  officer  shall  be  entitled  to  no  additional  com- 
pensation for  making  the  disbursement,  I  can  not  but  be  of 
opinion  that  it  was  the  intention  of  Congress  that  this  rule 
should  be  followed,  and  any  commissions  which  would  other- 
wise be  paid  by  the  United  States  be  thus  saved,  except  in 
cases  where  the  Secretary  of  War,  by  the  authority  of  law 
and  upon  sufficient  public  grounds,  might  properly  assume 
a  different  course. 

"  This  view  is  fortified  by  the  consideration  that  such  a 
provision  as  that  an  appropriation  <  shall  be  expended  under 
the  direction  of  the  Secretary  of  War'  is  not  special  or  un- 
usual, but  has  been  quite  common  for  many  years  past  in 
the  acts  appropriating  funds  for  works  intended  to  be  super- 
vised by  engineer  officers;  and  further,  that,  as  I  am  informed, 
the  expending  of  the  appropriations  in  such  cases  has  habitually 
been  devolved  upon  the  officer  in  charge^  in  compliance  with  the 
enoKitment  of  1838,  now  contained  in  the  section  indicated  of  the 
Revised  Statutes. 

^^  It  is  therefore  my  conclusion  that,  unless  the  public  in- 
terests clearly  make  it  desirable,  the  Secretary  of  War  would 
hardly  be  warranted  in  excepting  the  present  case  from  the 
operation  of  the  general  rule  prescribed  in  section  1153,  Be- 
vised  Statutes,  and  thus  incurring  a  public  charge  which  that 
enactment  was  apparently  designed  to  dispense  with." 

Thereupon,  and  on  June  27,  1878,  the  Secretary  of  War 
^ave  the  following  direction : 

<<  The  Secretary  of  War  directs  that  Oolonel  Casey  assume 
charge  of  the  disbursement  of  the  money  upon  the  new  State, 
War,  and  Navy  Department  Building." 

Under  such  order,  from  July  1, 1878,  until  May  31, 1888, 
General  Casey  disbursed  the  appropriations  as  they  were 
made  from  year  to  year,  he  all  the  time  having  charge  of  the 
construction  of  the  building. 

On  December  21,  1888,  General  Casey  presented  to  the 
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First  Comptroller  of  the  Treasury  the  following  statement  of 
account  against  the  United  States  : 

The  United  States  to  Brig,  Genl.  T,  L,  Casey y  Chief  of  Engineers,  Dr, 
1888.  Dec.  21.  For  compensation  under  the  4tli  section  of  the  act  of 
March  3, 1875,  for  disbursing;  moneys  appropriated  for  and  expended  in 
the  construction  of  the  public  building  known  as  the  State,  War,  and 
Navy  Building,  in  the  city  of  Washington,  D.  C,  between  the  1st  day  of 
July,  1878,  and  the  31st  day  of  May,  1888,  both  inclusive,  said  disburse- 
ment<8  amounting  to  $4,3?2,273.81,  as  is  shown  by  my  accounts  for  the 
same  filed  in  the  Treasury  Department,  at  three-eighths  of  1  per  cent, 
upon  said  disbursements,  $16,208.52. 

After  some  correspondence  between  the  parties  the  Comp- 
troller finally,  on  February  9,  1889,  decided,  for  reasons 
stated  in  his  letter  of  that  date,  that  he  was  not '^  authorized 
to  fix  and  allow  the  same.'' 

General  Casey,  on  July  9, 1889,  presented  the  matter  to  the 
Secretary  of  the  Treasury,  who  referred  the  communication 
to  the  Solicitor  of  the  Treasury  for  an  opinion,  etc. 

On  August  27, 1889,  the  Acting  Solicitor  rendered  his  opin- 
ion to  the  eflfect  that  *' General  Casey  is  entitled  to  recover 
a  fair  and  reasonable  compensation  within  the  limit  of  the 
act  of  March  3, 1875,  for  the  disbursements  made  by  him  in 
the  construction  of  said  building  by  virtue  of  his  appoint- 
ment by  the  Secretary  of  War." 

After  a  careful  examination  of  this  opinion,  in  the  Hght  of 
the  facts  hereinbefore  stated  and  of  the  statutes  applicable, 
1  find  my  judgment  forced  into  agreement  with  the  opinions 
of  the  First  Comptroller  and  the  Judge  Advocate-General. 

Whether  General  Casey  is  entitled  to  compensation  "  for 
disbursing  moneys  appropriated  for  andexi>ended  in  the  con- 
struction" of  this  public  building,  under  the  conceded  facts, 
turns  entirely  upon  the  construction  of  the  following  stat- 
utes: 

Congress,  by  an  act  of  July  5, 1838  (5  Stat.,  260,  sec.  27), 
entitled  ''An  act  to  increase  the  present  military  establish- 
ment of  the  United  States,  and  for  other  purposes,"  provided 
*'  that  it  shall  be  the  duty  of  the  engineer  superintending  the 
construction  of  a  fortification,  or  engaged  about  the  execaiion 
of  any  other  public  work,  to  disburse  the  moneys  applicable 
to  the  same;  and  as  a  compensation  therefor  may  be  allowed 
by  the  Secretary  of  War  at  the  rate  of  two  dollars  per  diem 
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daring  the  coutinuance  of  such  disbarsemeDts :  Provid^d^ 
That  the  whole  amount  of  emolument  shall  not  exceed  one 
per  cent,  on  the  sum  disbursed." 

The  same  session  of  Congress,  July  7, 1838  (5  Stat.,  308), 
provided,  by  an  '*  act  supplementary ''  to  the  above,  "  thafc 
the  act  to  which  this  is  a  supplement  shall  be  and  ttie  same 
is  hereby  explained,  limited^  and  modified  as  follows  *  *  * 
sixth :  That  im  compensation  shall  be  allowed  to  officers  ot 
the  Engineer  Department  for  disbursement  of  public  money 
while  superintending  public  works." 

These  provisions  were  carried  into  the  revision  as  section 
1153,  as  follows: 

'<lt  shall  be  the  duty  of  the  engineer  superintending  the 
construction  of  a  fortification,  or  engaged  about  the  execution 
of  any  other  public  work,  to  disburse  the  moneys  applicable 
to  the  same;  but  no  compensation  shall  be  allowed  him  for 
such  disbursement." 

In  1869,  by  an  act  of  March  3  (16  Stat,  311, 312),  Con- 
gress, in  a  deficiency  bill,  after  appropriating  a  certain  sum 
for  the  Treasury  Building,  attached  the  following  proviso: 

^^ Provided^  That  no  extra  compensation  exceeding  one- 
eighth  of  one  per  centum  in  any  case  shall  hereafter  be  al- 
lowed to  any  officer,  person,  or  corporation  for  disbursing  any 
moneys  appropriated  for  the  construction  of  any  public  build- 
ing." 

This  proviso  was  afterwards  incorporated  in  the  Revised 
Statutes  as  section  3654. 

Congress  again,  in  another  act  to  supply  deficiencies,  on 
March  3, 1875  (18  Stat.,  415),  provided : 

"  That  the  provisions  contained  in  the  act  approved  March 
third,  eighteen  hundred  and  sixty-nine,  entitled  *An  act 
making  appropriations  to  supply  deficiencies  in  the  appro- 
priations for  the  service  of  the  Government  for  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  sixty -nine, 
and  for  other  purposes,*  limiting  the  compensation  to  be  al- 
lowed for  the  disbursement  of  moneys  appropriated  for  the 
construction  of  any  public  building,  was  intended  and  shall 
be  deemed  and  held  to  limit  the  compensation  to  be  allowed 
to  any  disbursing  officer  who  disburses  money  appropriated 
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for  and  ezpeDded  in  the  codstraction  of  any  public  building 
as  aforesaid  to  three-eighths  of  one  per  centam  for  said  serv- 


» 


ice. 

This  provision  was  carried  into  the  Supplement  to  the  Re- 
vised Statutes,  page  166. 

These  acts  of  1869  and  1875,  when  read  together,  declare 
that  no  extra  compensation  beyond  one-eighth  of  one  i>er 
cent  should  be  paid  to  any  one  for  disbursing,  and  that  the 
total  compensation  paid  to  anyone  for  disbursing  shouldnot 
exceed  three-eighths  of  1  per  cent,  on  any  public  building. 
These  acts  did  not  assume  to  fix  the  compensation  to  be 
allowed  to  disbursing  agents,  but  only  to  indicate  the  limits 
beyond  which  compensation  should  not  go.  Under  them  no 
disbursing  officer  was  permitted  to  receive  more  than  therein 
specified. 

It  is  of  course  not  claimed  that  these  acts  expressly  re- 
pealed section  1158,  Revised  Statutes.  I  think  it  is  also  clear 
that  they  eflfect'no  such  repeal  by  implication.  Repeals  by 
implication  are  not  favored  by  the  law.  These  statutes  may 
all  stand  without  in  any  way  impinging  upon  each  other. 
They  can  be  read  together  and  full  force  and  effect  given  to 
each  as  follows : 

No  compensation  shall  be  allowed  to  any  engineer  officer 
for  disbursing  money  applicable  to  any  public  work  about 
the  execution  of  which  he  is  engaged  (and  the  reason  for  this 
in  an  engineer's  case  seems  not  difficult  to  find),  and  no  dis- 
bursing officer  shall  receive  an  extra  of  more  than  one-eighth, 
or  a  total  of  more  than  three-eighths  of  1  per  cent,  upon  his 
disbursements  upon  any  public  building. 

It  is  not  at  all  certain  that  the  limitations  as  to  the  one- 
eighth  and  the  three-eighths  of  1  per  cent,  on  disbursements 
for  public  buildings — inasmuch  as  they  are  coupled  with  an 
appropriation  in  connection  with  the  Treasury  Department — 
were  not  intended  to  apply  solely  to  the  disbursing  agents 
appointed  for  public  buildings  by  the  Secretary  of  the  Treas- 
ury under  section  255 ;  but  it  is  not  necessary  to  consider 
that  question. 

It  is  said,  however,  that  this  section  1153  is  in  Title  XIY, 
Revised  Statutes,  which  relates  to  the  <<  Army,  ^  and  that, 
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therefore,  the  phrase  "  any  other  public  work"  iu  section  1153 
refers  only  to  work  in  the  line  of  an  engineer's  dnty  as  an 
officer  of  the  Army.  But  its  phraseology  came  from  the  acts 
of  July  6  and  July  7,  1838,  and  do  not  admit  of  that  narrow 
interpretation.  Besides,  this  suggestion  loses  sight  of  sec- 
tion 5600  of  the  Revised  Statutes,  which  prohibits  inferences 
being  drawn  from  this  title. 

That  General  Casey,  while  superintending  the  construction 
of  this  building,  was  superintending  a  "public  work,"  and 
that  he  was  ^'engaged  about  the  execution  of  a  public  work," 
seem  too  clear  to  admit  of  argument.  If  a  building  which 
is  being  erected  to  furnish  three  of  the  most  important  state 
departments  in  the  government  with  headquarters  and 
offices  for  the  transaction  of  executive  business,  and  rooms 
and  vaults  for  the  preservation  of  governmental  archives, 
books,  records,  and  property,  is  not  "a  public  work,"  it  would 
be  difficult  to  understand  what  these  words  mean. 

It  seems  to  me  that  section  1153,  Eevised  Statutes,  con- 
trols and  disposes  of  this  claim.  In  any  event,  the  right  of 
General  Casey  to  compensation  does  not  seem  so  clear  as  to 
justify  me  in  advising  its  payment. 

It  appears  to  be  conceded  on  all  sides  that  General  Casey's 
services  were  exceedingly  meritorious,  and  resulteid  in  a 
large  saving  to  the  Government;  but  this  consideration, 
while  addressing  itself  with  full  force  to  any  tribunal  having 
discretionary  power,  can  not  aflfect  the  legal  question. 
Very  respectfully, 

O.  W.  CHAPMAIS, 

Solicitor- OeneraL 

The  Secretary  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 
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PUB  SEAL&-LEASE  OP  BIGHT  TO  TAKE. 

The  Secretary  of  the  Treasury  derives  no  aathority,  under  section  1963, 
Bevised  Statutes,  to  make  a  new  lease  of  the  right  to  take  fur  seals  on 
the  islands  of  St.  Paul  and  St.  George,  in  Alaska,  until  the  expiration 
of  the  existing  lease. 

Depabtment  OF  Justice, 

November  11, 1889. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  November  7  in  which  you  ask  my  opinion 
as  to  your  authority  to  execute  a  new  lease,  or  contract^  giv- 
ing the  right  to  take  fur  seals  from  the  islands  of  St.  Paul 
and  St.  George  in  Alaska  before  the  expiration  of  the  present 
lease,  which  occurs  on  the  30th  day  of  April,  1890.  In  this 
connection  you  call  my  attention  to  section  1963  of  the  Be- 
vised Statutes,  which  provides  that — 

"  When  the  lease  heretofore  made  by  the  Secretary  of  the 
Treasury  to  '  The  Alaska  Commercial  Company'  of  the  right 
to  engage  in  taking  fur  seals  on  the  islands  of  St.  Paul  and 
St.  George  pursuant  to  the  act  of  July  1, 1870,  chapter  1^9, 
or  when  any  future  similar  lease  expires,  or  is  surrendered, 
forfeited,  or  terminated,  the  Secretary  shall  lease  to  proper 
and  responsible  parties,  for  the  best  advantage  of  the  United 
States,  having  due  regard  to  the  interests  of  the  Govern- 
ment, the  native  inhabitants,  their  comfort,  maintenance, 
and  education,  as  well  as  to  the  interests  of  the  parties  here- 
tofore engaged  in  trade,  and  the  i)rotecti  on  of  the  fishL-ries, 
the  right  of  ttiking  fur  seals  on  the  islands  herein  named, 
and  of  sending  a  vessel  or  vessels  to  the  islands  for  the  skins 
of  such  seal,  for  the  term  of  twenty  years,  at  an  annual 
rental  of  not  less  than  fifty  thousand  dollars,  to  be  reserved 
in  such  lease,  and  secured  by  a  deposit  of  United  States 
bonds  to  that  amount ;  and  every  such  lease  sLall  be  duly 
executed  in  duplicate,  and  shall  tiot  be  transferable." 

In  your  communication  you  further  inform  me  that  there 
Is  no  expectation  that  the  present  lease  will  be  surrendered, 
forfeited,  or  terminated  prior  to  its  expiration  by  limitation. 

You  further  say :  "  If  the  execution  of  a  lease  for  a  new 
term  of  twenty  years  should  be  deferred  until  that  date,  there 
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would  not  be  time  for  the  lessee  to  prepare  for  the  season^s 
catch  of  1890,  and  serious  loss  might  thereby  result  to  the 
Government  as  well  as  to  such  lessee." 

It  seems  clear  from  these  statements  that  the  public  inter- 
est would  be  subserved  had  you  the  power  to  anticipate  the 
expiration  of  the  present  lease  by  making  another  to  take 
effect  at  the  date  of  such  expiration.  But  the  question  I  am 
called  upon  to  decide  is  not  what  the  public  interest  demands, 
that  being  a  question  for  Congress,  but  what  is  your  power 
in  the  premises.  Congress,  by  the  enactment  of  this  law.  has 
seen  lit  to  invest  you  with  the  power  to  execute  this  lease  or . 
contract,  and  in  connection  with  that  grant  of  power  has  pre- 
scribed a  limitation  as  to  the  time  when  it  may  be  done.  That 
time  is  when  the  present  lease  expires.  Suppose  that  you 
now  execute  a  new  lease  or  contract,  and  on  or  before  April 
30, 1890,  there  should  be  another  Secretary  of  the  Treasury 
who  should  conclude  that  a  more  advantageous  contract  could 
be  made,  would  your  action  conclude  him  ?  Or,  suppose  you 
should  now,  or  at  any  time,  before  the  30th  of  April,  1890» 
execute  such  a  contract  securing  an  annual  rental  of,  say, 
$75,000  a  year,  and  that  on  the  30ch  day  of  April,  1890,  a 
responsible  party  should  offer  to  take  the  lease  and  pay  the 
Government  $100,000  a  year,  would  you  not  be  bound  to  ac- 
cept the  latter  and  better  offer  f  It  is  well-settled  law  that 
the  donee  of  a  statutory  power  can  only  make  a  valid  execu- 
tion of  such  power  by  a  strict  compliance  with  the  statutory 
grant  (Bndlich  on  the  Interpretation  of  Statutes,  sec.  353 ; 
Sedgwick  on  Construction  of  the  Statutes,  second  edition,  pp. 
329, 330)  This  being  so,  I  do  not  think  that  under  this  stat- 
ute you  can  execute  the  contract  in  question  until  the  expi- 
ration of  the  present  lease. 

While  it  is  not  a  matter  called  for  by  your  communication, 
I  suggest  that  probably  Congress,  if  its  attention  were  called 
to  this  matter,  would  promptly  grant  the  necessary  power  to 
enter  into  a  lease  far  enough  in  advance  to  save  the  Govern- 
ment from  loss  in  the  premises. 
Respectfully,  yours, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 
274— .VOL  XIX 28 
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QUARTERMASTER'S  VOLUNTEERS. 

Where  one  served  in  the  war  of  the  rebelliou  in  the  military  organization 
known  as  '^Qaartermaster's  Volanteers/'  or  '^  Quartermaster's  Brig- 
ade/' and  was  honorably  discharged  from  the  service :  Held,  that  he 
is  entitled  to  the  benefit  of  the  proviso  in  Departmental  Rule  X  of  the 
civil  service,  as  one  who  "  served  in  the  military  service  of  the  United 
States  in  the  late  war  of  the  rebellion,  and  was  honorably  discharged 
therefrom/'  within  the  meaning  of  that  rule. 

DEPARTMENT  OF  JUSTICE, 

November  19, 1889. 

Sir  :  Your  favor,  with  inclosures,  under  date  of  November 
2,  instant,  ^abniits  the  question  whether  the  service  of  Saoiiiel 
McPherson  in  what  is  known  as  the  '^  Quartermaster's  Brig- 
ade "  or  "  Quartermaster's  Volunteers  "  was  such  as  would 
entitle  him  to  the  benefit  of  the  proviso  in  Departmental 
Eule  X  of  the  civil  service. 

That  rule  is  as  follows:  "Upon  requisition  of  the  head  of 
a  Department  the  Commission  shall  certify  for  reinstatement 
in  said  Department,  in  a  grade  requiring  no  higher  examina- 
tion than  the  one  in  which  he  was  formerly  employed,  any 
person  who,  within  one  year  next  preceding  the  date  of  the 
requisition,  has,  through  no  delinquency  or  misconduct,  been 
separated  from  the  classified  service  of  that  Department: 
Provided^  That  certification  may  be  made,  subject  to  the  other 
conditions  of  this  rule,  for  the  reinstatement  of  any  person 
who  served  in  the  military  or  naval  service  of  the  United 
States  in  the  late  war  of  the  rebellion,  and  was  honorably 
discharged  therefrom,,  without  regard  to  the  length  of  time 
he  has  been  separated  from  the  service." 

McPherson  seeks  to  be  reinstated  under  the  proviso  in  the 
above  rule.  The  real  question,  therefore,  to  decide  is,  not 
necessarily  whether  McPherson  was  ever  regularly  enlisted 
in  the  Army,  or  was  a  part  of  the  military  establishment  of 
the  United  States,  but  whether  he  "  served  in  the  military 
•  •  •  service  of  the  United  States  in  the  late  war  of  the 
rebellion,  and  was  honorably  discharged  therefrom,"  mihin 
the  meaning  of  this  rule. 

The  papers  submitted  show  that  he  was  "  captain  of  Com- 
pany K,  Seventh  Regiment  of  Quartermaster's  Volunteers," 
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and  that  he  performed  such  military  services  for  the  United 
States  in  the  late  war  as  were  performed  generally  by  such 
volunteers. 

The  organizations  known  as  "Quartermaster's  Volunteers" 
were  first  ordered  into  service  by  President  Lincoln,  Septem- 
ber 2, 1862,  by  Special  Order  No.  218,  section  3  of  which  is 
as  follows : 

Headquaetebs  of  the  Army, 
Adjutant-Genbeal's  Office, 

September  2, 1862. 
*<  Special  Orders,  l^o.  218. 

•  •  •  «  • 

'<3.  By  direction  of  the  President  all  the  clerks  and  em- 
ployes on  the  public  buildings  in  Washington  will  be  imme- 
diately organized  into  companies,  under  the  direction  of 
Brigadier-General  Wads  worth,  and  will  be  armed  and  sup- 
plied with  ammunition  for  the  defense  of  the  capital. 
"By  command  of  Major-General  Halleck : 

"E.  B.  Townsend, 
^^ Assistant  Adjutant-  OeneraV^ 

It  appears  further  that  subsequently  "  directions  were  given 
by  the  Secretary  of  War  during  the  rebellion  to  enroll  the 
employes  of  the  Quartermaster's  Department  at  various 
places,  and  to  organize  them  into  companies,  troops,  and  regi- 
ments; that  these  directions  were  carried  out,  and  such  em- 
ployes were  duly  enrolled,  uniformed,  armed,  equipped,  fur- 
^nished  with  horses  and  accouterments,  and  were  drilled,  and 
frequently  employed  on  scouting  and  other  duty,  even  fight- 
ing ;  that  the  officers  of  these  organizations  were  duly  com- 
missioned, and  services  were  rendered  under  the  command  of 
officers  of  the  Army;  that  they  received  rations  and  performed 
service  of  a  military  character;  •  •  •  that  the  pay  recei  ved 
by  these  men  was  not  the  pay  ordinarily  given  soldiers,  but 
the  same  received  by  them  when  performing  clerical  work 
alone,  and  was  paid  from  the  same  appropriation ;  that  they 
were  never  formally  < mustered  in'  nor  'mustered  out'  of  the 
43ervice.'' 

It  may  be  asked,  in  passing,  what  difiference  it  makes  of 
the  question  of  their  service  how  these  men  were  paid,  so  long 
as  it  appears  that  they  were  clothed,  armed,  equipped,  and 
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rationed  from  the  army  appropriation  ?  Wliat  difference  doe» 
it  make  on  the  qaestion  of  service  whether  they  were  "  mus- 
tered in"  or  '< mustered  out,"  so  long  as  they  were  "ordered 
in"  and  "ordered  out!"  There  is  nothing  in  Eule  X  that  (at 
least  in  terms)  requires  an  applicant  for  reinstatement  to  have 
been  mustered  in  or  out,  to  have  received  pay  while  serving^ 
or  to  have  served  a  long  or  a  short  term.  All  that  is  required 
in  that  regard  is  that  he  shall  have  served. 

That  these  men  did  serve  faithfully  and  well  seems  to  be 
conceded.  Among  the  papers  submitted  is  the  report  of  the 
Quartermaster-General  in  1864,  from  which  I  take  the  follow- 
ing extract : 

"  In  the  last  annual  report  of  this  office,  I  had  the  honor  to 
report  the  service  rendered  in  the  field  as  soldiers^  at  Nash- 
ville, at  Jacksonville,  and  at  Washington  City,  by  the  Quar- 
termaster's Volunteers,  a  military  organization  under  your 
sanction  of  the  clerks,  agents,  and  operatives  of  the  Quarter- 
master's Department  at  the  principal  depots.  •  •  ♦  Two 
bi^igades  of  these  troops^  4,500  strong,  were  assigned  a  position 
in  the  operatioqs  of  the  15th  and  16  of  December,  1864,  the 
days  of  the  decisive  battle  of  Nashville,  and  so  conducted 
themselves  as  to  meet  and  receive  the  approval  of  their  com- 
manders." 

Thus  it  will  be  noticed  that,  during  the  war^  Quartermaster- 
General  Meigs,  in  an  official  report,  speaks  of  them  as  "sol- 
diers," and  their  organization  as  a  "  military  organization." 

Now,  taking  all  the  foregoing  facts  into  consideration,  were- 
not  these  men,  under  these  circumstances,  '*  serving  in  the 
military  service  of  the  United  States  !  " 

This  inquiry,  if  answered  in  the  negative,  brings  up  sev- 
eral  very  embarrassing  questions,  not  simply  to  the  men 
themselves,  but  to  the  President  and  Secretary  of  War  who 
ordered  them  to  serve,  and  to  the  officers  who  commanded 
and  led  them  in  such  service.  If  they  were  not  lawfully 
serving  in  the  military  service  of  the  United  States,  what 
were  they  doing  f  They  were  enrolled  and  organized  into 
companies,  troops,  and  regiments^  they  were  uniformed, 
equipped,  rationed,  furnished  with  United  States  horses  and 
accouterments,  and  armed  with  United  States  guns  and 
ammunition;  they  were  led  and  drilled  by  Army  officers  duly 
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oommissioued  by  the  United  States ;  they  were  employed  in 
ficoatingf  in  fightings  and  in  other  service  of  a  military  char- 
acter in  behalf  of  the  United  States.  Nor  can  it  be  claimed 
that  they  were  not  serving  in  the  military  service  when  they 
were  engaged  side  by  side  with  other  soldiers  on  the  scout, 
in  the  trenches,  and  in  the  field.  Can  it  be  said  that  when 
they  were  fighting  and  killing  the  enemy  in  skirmish  or  bat- 
tle they  were  outride  the  laws  of  war!  Were  these  Army 
officers  who  led  them  commanding  troops  and  regiments  of 
guerrillas  and  marauders  ?  If  they  were  not  in  such  service, 
then  must  they  not  be  classed  among  those  described  in  the 
celebrated  General  Order  of  the  War  Department  No.  100, 
who,  "if  captured,  are  not  entitled  to  the  privileges  of  pris- 
oners of  war,  but  shall  be  treated  summarily  as  highway  rob- 
bers or  pirates  f  " 

But  it  is  suggested  that  they  were  not  honorably  dis- 
charged. That  these  men  received  formal  written  certifi- 
cates of  discharge,  such  as  regular  Army  soldiers  receive 
after  being  mustered  out,  I  do  not  understand  to  be  claimed; 
but  that  they  were  ordered  into  the  service  of  the  United 
States — ^that  at  the  close  of  war,  as  their  services  were  not 
needed,  they  were  released  from  time  to  time  from  further 
service — honorably  released,  as  appears  from  these  papers, 
does  not  seem  to  be  questioned.  This  was  certainly  an  hon- 
orable discharge  from  further  service.  Whether  we  say  that 
they  were  honorably  discharged,  as  the  words  are  used  in 
Army  circles,  or  that  they  were  honorably  released,  or  that 
their  regiments  were  honorably  disbanded,  does  not  seem  to 
be  very  material,  under  the  wording  of  this  rule,  so  long  as 
'they  were  honorably  dismissed  from  the  service  in  which  they 
had  been  compulsorily  engaged. 

It  is  of  course  plainly  apparent  that  if  we  give  to  the 
phrases  "military  or  naval  service"  and  "  honorably  dis- 
charged ^  the  restricted  meaning  they  have  in  Army  circles, 
the  rule  will  only  cover  soldiers  who  have  taken  all  the  formal 
steps  of  a  regular  enlistment,  service,  and  discharge.  But, 
if  we  take  the  whole  clause  together,  we  see  an  apparent 
intent  to  give  a  broader  meaning  to  these  words  than  is  per- 
missible in  strict  military  parlance.  If,  in  place  of  the  words 
^*  military  service'' the  word  "army  "had  been  used,  there 
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would  be  no  difficnlty  in  determining  the  meaning  of  the  rale. 
But  the  words  **  military  service^  and  '^discharged  therefrom^ 
are  not  as  sharp  in  definition  and  limitation  as  the  words 
"army'' and  "discharged  tJierefrom^  would  have  been,  and 
the  use  of  the  more  general  and  indefinite  phrase  is  indicative 
of  an  intent  to  broaden  the  meaning.  It  is  believed  that 
there  were  many  instances  of  State  troops  irregularly  iu  the 
service  of  the  United  States  in  the  late  war  whose  rights 
under  this  rule  would  not  be  questioned.  Moreover,  what 
overriding  necessity  is  there  for  applying  here  any  strict  rule 
of  construction  t  This  is  not  a  statute;  it  is  a  mere  ordi- 
nance, which  can  at  any  time  be  modified  by  the  President. 

It  will  also  be  noticed  that  the  rule  only  provides  as  to  the 
re-instatement  of  clerks,  and  uot  to  original  appointments;  so 
that  there  are  very  few  persons  who  can  be  at  all  interested 
in  this  question.  My  attention  has  been  called  to  but  two  ex- 
isting cases,  and  in  any  event  the  number  must  be  exceed- 
ingly small.  The  rights  and  privileges  of  all  old  soldiers  are 
protected  by  statute,  and  are  not  affected  by  any  conclusion 
that  may  be  reached  here;  so  that  it  is  not  seen  how  the 
question  is  one  of  any  very  great  practical  importance. 

There  is,  therefore,  believed  to  be  no  necessity  either  in  the 
wording  of  the  rule,  its  purpose,  surroundings,  or  practical 
workings,  which  calls  for  a  technical  interpretation  of  its 
phraseology.  There  is  no  need  for  any  one-eyed-construc- 
tion here. 

In  view  of  the  foregoing,  therefore,  and  especially  in  view 
of  the  consequences  of  any  other  reading  of  the  rule,  I  am 
inclined  to  hold  that  the  Quartermaster's  Volunteers,  while 
their  position  was  somewhat  anomalous,  did  "  serve  in  the 
military  service  of  the  United  States  in  the  late  war  of  the 
rebellion  and  were  honorably  discharged  from  such  service,'' 
within  the  intent  of  Rule  X, 

The  inclosures  of  your  letter  are  herewith  returned  as  re- 
quested. 

Very  respectfully, 

O.  W.  CHAPMAN, 

Solicitor-  OeneraL 
The  Seoretaby  op  War. 

Approved: 

W.  H.  H.  MILLER. 
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• 

P.  served  as  a  oadet  at  the  Military  Academy  from  July  1,  1865,  to  Jane 
15,  1869,  TV  hen  he  was  appoia  ted  a  second  lieutenant,  and  has  ever  since 
served  as  a  commissioned  ofiScer  in  the  Army.  In  February,  18-J4,  he 
presented  a  claim  for  increased  longevity  pay  under  any  law  allowing 
credit  for  cadet  service,  and  by  settlements  made  in  April,  1885,  he  was 
allowed  an  increase  commencing  fiom  February  24, 1881,  on  a  construc- 
tion of  law  since  declared  by  the  Supreme  Court,  in  the  case  of  United 
Stated  V.  Watson  (130  U.  S.,  80),  to  be  erroneous.  After  the  decision  in 
that  case  (March  11,  1889)  he  filed  a  claim  for  longevity  pay  due  under 
said  decision :  Held  that  the  settlements  made  in  April,  1885,  can  not 
be  reopened  upon  the  ground  that  they  proceeded  on  a  mistaken  view 
of  the  legislation  governing  the  subject  involved. 

Department  of  Justice, 

November  19, 1889. 

Sir:  The  geoeral  question  submitted  by  your  communica- 
tion of  August  22, 1889,  namely,  "  whether  the  Comptrollers 
of  the  Treasury  should  reopen  accounts  and  claims  settled 
by  their  predecessors  on  a  construction  of  law  since  declared 
by  the  Supreme  Court  to  have  been  erroneous,"  is  hardly 
within  my  competency  under  section  356  of  the  Revised  Stat- 
utes of  the  United  States,  which  declares  that  <Hhe  head  of 
any  Executive  Department  may  require  the  opinion  of  the 
Attorney-General  on  any  question  of  law  arising  in  the 
administration  of  his  Department."  But  there  is  a  question 
of  law  presented  in  3^our  communication  which  does  arise 
in  the  administration  of  your  Department  namely: 

In  February,  1884,  John  W.  Pullman,  captain,  assistant 
quartermaster,  IT.  S.  Army,  filed  a  claim  for  service  pay 
"  under  any  and  all  laws  allowing  credit  for  cadet  service  at 
the  United  States  Military  Academy."  By  settlements  Nos. 
6979  and  6980,  confirmed  April  11,  1885,  he  was  allowed 
$583.09  percentage  increase  upon  said  claim,  the  increase 
commencing  February  24, 1881 ;  it  being  held  that  prior  to 
the  act  of  that  date  (21  Stat.,  346)  no  allowance  for  longev- 
ity or  percentage  increase  could  be  made  by  computing  serv- 
ice as  cadet  at  the  United  States  Military  Academy. 

Since  the  decision  of  the  Supreme  Court  in  case  of  United 
States  V.  Watson  (March  11, 1889)  he  has  filed  a  claim  for  all 
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longevity  rations  and  increase  pay  due  under  said  decision. 
This  claim  is  regarded  as  au  application  for  a  rehearing. 
•  There  was  no  error  in  computation  in  the  settlements  here- 
tofore made,  and  no  newly  discovered  material  evidence  has 
been  filed  ^  hence  claimant  is  not  entitled  to  have  his  longev- 
ity account  further  considered,  unless  the  decision  of  the 
Supreme  Court  in  the  Watson  case  opens  all  settlements 
made  by  the  accounting  officers  upon  a  dififerent  construction 
of  the  act  of  July  5, 1838  (5  Stat,  258). 

Captain  Pullman  served  as  a  cadet  from  July  1, 1865,  to 
June  15,  1869,  when  he  was  appointed  a  second  lieutenant 
U.  S.  Army,  and  he  has  since  been  continuously  in  the 
service. 

The  question  thus  presented  I  may  properly  consider. 

It  is  to  be  observed  that  my  opinion  in  this  matter  must  be 
governed  by  the  same  geueial  principles  that  regulate  simi- 
lar transactions  on  settlements  between  individuals  j  for,  as 
the  Supreme  Court  of  the  United  States  said  in  the  case  of 
McKnight  v.  United  States  (98  U.  S.,  186),  "with  a  few  excep- 
tions growing  out  of  considerations  of  public  policy,  rules  of 
law  which  apply  to  the  government  and  to  individuals  are  the 
same.  There  is  not  one  law  for  the  former  and  another  for 
the  latter."  There  is  nothing  that  I  can  see  in  the  case  be- 
fore me  which  withdraws  it  from  the  control  of  this  genera 
principle. 

If  it  had  happened  that  Captain  Pullman  had,  through  a 
mere  mistake  of  law  of  the  accounting  officers  of  (he  United 
States,  been  paid  too  much,  instead  of  too  little,  it  would  seem 
quite  clear  that  the  excess  could  not  be  recovered  back,  if  the 
principle  applicable  to  a  similar  case  between  individuals 
should  govern ;  for  the  Supreme  Court  of  the  United  States 
have  said  that "  a  voluntary  payment,  made  with  a  full  knowl- 
edge of  all  the  facts  and  circumstances  of  the  case,  though 
made  under  a  mistaken  view  of  the  law,  can  not  be  revoked, 
and  the  money  so  paid  can  not  be  recovered  back."  {Lamborn 
v.  County  Commissioners^  97  U.  S.,  185). 

It  was  held  by  Attorney-General  Brewster  in  1882,  in  Gen- 
eral Swayne's  case,  that  this  principle  was  applicable  to  set- 
tlements between  the  United  States  and  private  individuals. 
General  Swayne  was  entitled  to  a  certain  allowance  as  per- 


TO   THE   SECRETARY   OF   THE   TREASURY.  441 

BeopenlBv  of  Seitlements. 

rentage  iDcrease  on  bis  retired  pay.  Bat  the  accouuting 
officers  of  the  Government  held  that  as  he  had  coutin- 
ned  to  draw  pay  as  a  major-general  of  volauteers  after  he 
was  appoipted  colonel  in  the  Kegalar  Army  and  until  he 
was  regularly  mustered  out  of  the  service  as  major-general 
of  volunteers,  the  Government  was  entitled  to  set  off  against 
his  demand  the  difference  between  the  pay  of  a  colonel  and 
that  of  a  major-general  of  volunteers.  The  Attorney- 
General  held  that  '^  upon  principles  of  administrative  policy, 
which  ought  to  be  considerei  firmly  established,  the  settle- 
ments between  Colonel  Swayne  and  the  accounting  officers  in 
the  matter  of  his  pay  as  a  major-general  of  volunteers  are 
conclusive  upon  the  executive  department  of  the  Govern- 
ment, and  can  not  be  reopened  in  the  way  indicated.'' 

In  support  of  this  view  the  Attorney-General  cites  Hedricl^s 
CflWtf  (16  0.  Ols.  E.,  8S),  where  the  Court  of  Claims  refused  to 
allow  the  United  States  to  set  off  against  the  claim  sued  on 
the  amount  of  moneys  that  had  been,  from  time  to  time,  paid 
the<slaimant  under  a  mistaken  interpretation  of  a  statute,  the 
court  holding  that  the  question  raised  by  the  set-off  must  be 
determined  by  the  ordinary  principles  of  law  governing  indi- 
viduals. The  same  doctrine  seems  to  have  been  approved  by 
Judge  Blodgett  in  the  recent  case  of  Tuthill  v.  United  States 
(Chicago  Leg.  News,  June  8,  1887), 

The  principle,  that  men  must  be  assumed  to  know  the  law, 
is  indispensable  to  the  administration  of  government  and  to 
the  finality  'of  settlements  made  by  it  and  by  individuals. 

The  ease  and  truthfulness  with  which  such  an  excuse  as 
ignorance  of  law  could  be  set  up,  if  permitted,  and  the  diffi- 
culty in  most  cases  of  disproving  it,  would  introduce  insta- 
bility and  uncertainty  into  the  most  solemn  transactions. 

It  is  no  less  important  to  the  citizen  than  to  the  Govern- 
ment that  this  principle  should  be  applicable  to  settlements 
between  him  and  the  Government;  for  it  would  be  a  serious 
public  inconvenience  if  the  government  could  sue  the  citizen, 
at  any  distance  of  time,  to  recover  back  moneys  which  its 
officers  had  paid  to  him  under  some  mistake  of  law,  but  with 
a  full  knowledge  of  all  the  facts  and  circumstances  of  the 
case. 

If  ignorance  of  the  law  entering  into  a  settlement  is  to  be 
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fatal  to  sach  settlement,  then  almost  any  settlement  made  as 
a  compromise  might  be  upset.  Nothing  is  more  common 
than  concessions  made  upon  one  side  and  the  other  resulting 
in  a  settlement,  for  the  very  reason  that  each  party  is  in 
doubt  as  to  what  may  be  his  status  in  the  law,  and  is  willing 
to  surrender  a  part  of  his  claim  rather  than  incur  the  risks 
and  delay  of  a  test  of  his  rights  by  a  judicial  examination. 

If,  however,  a  party  may  thus  enter  into  such  a  settlement, 
and  when,  afterwards,  the  law  shall  be  ascertained  to  be  more 
favorable  to  him  than  the  view  upon  which  he  acted,  that 
settlement  may  be  wiped  out  and  the  parties  required  to  settle 
denovo^  the  public  policy  which  favors  compromises  would  be 
reversed.  It  is  better  that  no  settlement  be  made  than  that 
one  be  made  which  is  ineffectual. 

It  is  to  be  observed,  furthermore,  that  if  ignorance  of  law 
could  be  urged  as  a  reason  for  reopening  settlements  which 
had  been  deemed  closed,  cases  would  sometimes  occur  when 
differences  of  opinion  among  courts  and  lawyers  would  make 
it  by  no  means  easy  to  find  a  satisfactory  criterion  by  which 
to  determine  whether  what  was  set  up  as  mistake  of  law  was 
such  or  not. 

If,  then,  the  principle  that  every  one  is  assumed  to  know 
the  law  can  be  relied  on  by  the  citizen  for  his  defense  when 
sued  by  the  Government  for  an  overpayment  made  to  him 
under  a  mistake  of  law,  it  must  be  conceded  that  the  Gov- 
ernment may  equally  rely  on  the  same  principle  as  a  defense 
when  sued  by  the  citizen.  For  if  the  principle  is  to  be  ap- 
plicable at  all  it  must  be  mutual  in  its  operation ;  and  it  is 
more  for  the  benefit  of  the  citizen  than  the  Government  that 
it  should  be  so ;  for  while  the  Government,  if  the  principle 
were  otherwise,  would  always  be  ready,  at  any  distance  of 
time,  to  refund  money  paid  to  it  under  mistake  of  law,  the 
same  can  not,  for  the  most  x)art,  be  said  of  individuals. 

It  follows,  therefore,  that  the  settlement  in  Captain  Pull- 
man's case  can  not  be  reopened  upon  the  ground  that  it  pro- 
ceeded on  a  mistaken  view  of  the  legislation  governing  the 
subject  involved. 

I  have  the  honor  to  be,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Segbetabt  of  the  Tbeasubt. 


TO   THE    SECRETARY   OF   THE   TREASURY.  445 

VBlied  States  Court  for  Inilan  Territory. 


UNITED  STATES  COURT  FOR  INDIAN  TERRITORY. 

The  United  States  court  for  the  Indian  Territory  is  not  invested  with 
authority  to  appoint  commissioners ;  and  hence  the  accounts  of  com- , 
missioners  thereby  appointed,  for  issuing  writs  for  the  arrest  of  per- 
sons charged  with  offenses,  are  inadmissible. 

Snch  writs  are  no  protection  to  the  marshal  for  anything;  he  may  do 
under  them,  nor  is  he  entitled  to  compensation  for  serving  them. 

Department  of  Justice, 

December  6, 1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  l^ovember  11,  signed  by  the  Acting  Sec- 
retary, informing  me  that  the  First  Auditor  of  the  Treasury 
is  in  receipt  of  sundry  accounts  of  commissioners,  acting  as 
such  under  appointment  by  the  United  States  court  for  the 
Indian  Territory,  for  issuing  process  for  the  arrest  and  ex- 
amination of  persons  charged  with  offenses  falling  within  the 
jurisdiction  of  that  court ;  also,  sundry  accounts  of  the  mar- 
shal of  that  court  for  fees  and  disbursements  incident  to 
these  proceedings.  Upon  these  facts  you  ask  my  opinion 
upon  two  questions : 

First.  Whether  said  court  possesses  the  power  to  appoint 
commissioners ;  and,  in  case  the  answer  shall  be  in  the  neg- 
ative, then 

Secondly.  Whether  the  marshal  is  entitled  to  fees  for  service 
of  process,  etc.,  emanating  from  said  commissioners  as  de 
facto  officers,  or  is  to  be  reimbursed  for  witness  fees  or  other 
expenses  paid  by  him  under  their  orders, 

I.  In  my  judgment  United  States  commissioners  are 
purely  statutory  officers,  and  any  warrant  for  their  appoint- 
ment must  be  found  in  some  United  States  statute.  The  act 
organizing  the  court  for  the  Indian  Territory  (25  Stat.,  783) 
does  not,  in  terms,  contain  any  provision  authorizing  the  ap- 
pointment of  commissioners.  Is  such  authority  to  be  found 
in  any  other  statute  ! 

Commissioners  of  the  circuit  courts  of  the  United  States 
are  appointed  under  the  provisions  of  section  627,  Bevised 
Statutes,  which  reads  as  follows : 

"Each  circuit  court  may  appoint  in  different  parts  of  the 
district  for  which  it  is  held  so  many  discreet  persons  as  it 
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may  deem  necessary  who  sball  be  called  ^  commissioners  of 
the  circuit  courts ',"  and  shall  exercise  the  powers  which  are 
or  may  be  expressly  conferred  by  law  upon  commissioners 
of  circuit  courts. 

•  Section  760  of  the  Eevised  Statutes  relating  to  the  District 
of  Columbia  provides  that  the  supreme  court  shall  possess 
the  same  power  and  exercise  the  same  jurisdiction  as  the 
circuit  courts  of  the  United  States.  Under  this  act  the  su- 
preme court  of  the  District  of  Columbia  has  appointed  United 
States  commissioners,  who  exercise  all  the  rights  and  per- 
form all  the  duties  belonging  to  commissoners  of  the  circuit 
courts. 

Section  6  of  the  act  of  Congress  passed  June  23, 1874  (18 
Stat.,  253),  gives  to  the  supreme  court  of  Utah  the  authority 
to  appoint  commissioners,  who  shall  have  and  exercise  all 
the  duties  of  commissioners  of  the  circuit  courts  of  the  United 
States,  and  also  shall  have  the  same  powers,  as  examining 
and  committing  magistrates,  as  justices  of  the  peace. 

Section  1910,  Revised  Statutes,  gives  district  courts  of  the 
Territories  of  New  Mexico,  Utah,  Colorado,  Dakota,  Ari- 
zona, Montana,  and  Wyoming  the  same  jurisdiction  as 
United  States  circuit  and  district  courts. 

The  act  of  January  31, 1877  (19  Stat.,  230),  confers  upon 
the  district  court  of  the  western  district  of  Arkansas,  in  ad- 
dition to  the  ordinary  power  and  jurisdiction  of  district 
courts,  jurisdiction  of  all  causes,  except  appeals  and  writs  of 
error,  whicU  are  cognizable  in  a  circuit  court,  and  provides 
that  it  shall  proceed  there  in  the  same  manner  as  a  circuit 
court. 

The  last-named  act  can  hardly  be  considered  as  giving 
l)Ower  to  appoint  commissioners.  It  simply  adds  to  the  num- 
ber and  kind  of  cases  over  which  the  court  has  jurisdiction. 

There  is  no  statute  conferring  upon  the  United  States 
courts  generally  the  power  to  appoint  commissioners;  and 
wherever  Congress  has  granted  this  authority  to  other  than 
the  circuit  courts  it  has  been  done  in  express  terms,  as  in 
the  case  of  Utah,  where  the  supreme  court  is  authorized  to 
iippoint  commissioners;  or  by  conferring  circuit  court  powers 
and  jurisdiction  upon  the  supreme  or  district  courts,  as  in 
the  District  of  Columbia  and  the  Territories  above  named. 
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It  follows  that  unless  the  power  to  appoint  coininissioners 
in  the  Indian  Territory  is  expressly  conferred  upon  the  court 
there  established,  or  langnage  is  used  from  which  the  power 
can  be  reasonably  inferred  in  the  statutes  establishing  the 
United  States  court  for  that  Territory,  then  no  such  power 
exists,  and  the  appointment  of  commissioners  was  illegal  and 
unauthorized. 

An  examination  of  the  law  creating  the  court  in  the  Indian 
Territory  shows  it  to  be  neither  a  district  nor  a  circuit  court, 
bat,  to  a  certain  extent,  it  partakes  of  the  characteristics  of 
both,  and  in  certain  other  matters  it  is  unlike  either  of  said 
courts. 

Its  authority  and  jurisdiction  are  set  forth  with  reasonable 
clearness  and  certainty.  Its  territorial  j  urisdiction  is  defined. 
The  attorney  and  marshal  are  appointed  by  the  President, 
The  judge  is  expressly  authorized  to  appoint  the  clerk  and 
three  jury  commissioners.  His  jurisdiction  is  over  all  offenses 
against  the  laws  of  the  United  States  committed  within  the 
Indian  Territory,  not  punishable  by  death  or  imprisonment 
at  hard  labor. 

The  practice,  pleadings,  and  forms  of  proceeding  are  to 
conform  as  near  as  may  be  to  the  practice  existing  at  the 
time  in  the  courts  of  record  in  the  State  of  Arkansas,  in  like 
cases.  The  plaintiff  is  entitled  to  the  same  remedies  as  exist 
under  the  laws  of  Arkansas.  It  also  provides  that  the  pro- 
visions of  chapter  18,  title  15,  of  the  Eevised  Statutes  of  the 
United  States  shall  apply  to  said  court,  so  far  as  applicable. 

By  section  16  of  the  act  the  judge  is  granted  the  same  au- 
thority to  issue  writs  of  habeas  corpus,  injunctions,  man- 
damus, and  other  similar  process  as  exists  in  the  circuit 
courts  of  the  United  States. 

There  is  no  provision  conferring  upon  the  court  the  general 
powers  or  jurisdiction  of  circuit  or  district  courts. 

The  power  to  appoint  commissioners  is  nowhere  given  in 
express  terms,  nor  is  it  included  in  any  of  the  provisions  of 
chapter  18,  title  13,  referred  to  and  made  part  of  the  statute. 
It  w^ould  be  a  very  strained  construction  to  say  that  it  was 
covered  by  the  sixteenth  section,  under  the  head  of  other 
remedial  process. 

My  conclusion,  therefore,  is  that  the  power  to  appoint  com- 
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missioners  is  not  found  in  the  act  creating  the  court,  nor  in 
any  of  the  acts  referred  to  therein ;  that  such  |K>wer  exists 
only  when  it  is  expressly  conferred  in  terms,  or  when  language 
is  used  which  necessarily  implies  the  right  to  exercise  such  a 
power;  that  neither  of  these  conditions  exist  in  the  present 
case,  and,  as  a  consequence,  the  appointment  of  commission- 
ers was  unauthorized  and  illegal,  and  they  are  not  entitled 
to  compensation  for  services  rendered. 

II.  We  come,  then,  to  the  second  question,  viz,  whether  the 
marshal  of  the  Indian  Territory  is  entitled  to  compensation 
for  serving  writs  and  process  issued  to  him  by  the  commis- 
sioners so  appointed. 

If  the  marshal,  in  good  faith,  in  what  he  conceives  to  be 
the  proper  discharge  of  his  duty,  receives  and  serves  writs 
issued  to  him  by  the  commissioners  so  appointed,  and  these 
writs  are  regular  and  in  due  form,  it  seems  inequitable  to  de- 
prive him  of  pay  for  services  rendered.  The  writ  assumes  to 
be  issued  by  a  commissioner.  This  ^'  commissioner  "  so  acting 
has  been  appointed  by  the  court.  Is  it  for  the  marshal  to 
question  the  legality  of  that  appointment  ? 

In  the  case  of  Eeely  v.  iSanders  (9  Otto,  441)  the  court  says : 
^'The  law  presumes  that  persons  acting  in  a  public  office 
have  been  duly  appointed  with  authority  until  the  contrary 
is  shown."  In  3  Opinions  of  Attorney -General,  496,  it  is 
held  that  '^  where  a  marshal  received  in  due  course  of  law 
processes  of  summons  and  subpoena  for  the  same  witnesses, 
it  being  the  usual  mode  of  procuring  the  attendance  of  wit- 
nesses in  the  court  from  which  they  issued,  and  served  the 
same  as  required,  he  is  entitled  to  his  fees  for  both  services, 
on  their  being  allowed  and  certified  by  the  district  judge." 

Marshals  have  no  control  over  the  practice  of  the  courts,  nor 
over  the  kind  of  process  which  they  may  issue;  they  are 
simply  bound  as  ofiicers  of  the  courts  to  execute  the  process 
issued  to  them.  lu  the  case  of  the  United  States  v.  Peralta 
et  al  (19  Howard,  343),  the  court  says,  on  page  347  :  "  We 
have  frequently  decided  that  the  public  acts  of  public  offi- 
cers, purporting  to  be  exercised  in  an  official  capacity  and  by 
public  authority,  shall  not  be  presumed  to  be  usurped,  but 
that  a  legitimate  authority  had  been  previously  given  or  sub- 
sequently ratified." 
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In  the  case  of  Noble  &  Eastman  v.  Holmes  (5  Hill,  194),  it  is 
held  that :  <^  As  a  general  rale,  process  regular  upon  its  face 
is  sufficient  to  protect  a  ministerial  officer  acting  under  it,  al- 
though it  may  have  been  issued  without  authority." 

In  the  case  of  Harl  v.  Camp^  (16  Wendell  562),  Cowen,  J., 
says :  <^  It  is  insisted  that  the  plaintiff,  being  a  ministerial 
officer,  should  be  protected  by  his  process,  which  was  fair  on 
its  face,  though  the  magistrate  wanted  jurisdiction;  and  so, 
indeed,  he  should  within  the  case  of  Savecool  v.  Boughton  (5 
Wendell,  170),  and  various  cases  decided  by  this  court  (Mo- 
Guinty  v.  Herrich,  6  Wendell  242,  243 ;  Wilcox  v.  Smithy  id.; 
23 15  Reynolds  v.  Moore,  9  id.}  35, 37,  per  Sutherland ;  J.  Alexan- 
der v.Hoytj  7  id,;  89,  Goon  v.  Vongden,  12  id.;  406, 499;  Rogers  v. 
Mullin  G  id.;  597).  These  cases  go  to  the  utmost  length  and 
the  true  length  in  the  protection  of  ministerial  officers.  The 
law  imposes  various  duties  upon  them  on  delivering  to  them 
the  process  of  the  superior  or  inferior  courts,  or  the  warrant 
of  officers,  to  the  discharge  of  which  they  are  absolutely 
bound,  provided  there  is  jurisdiction  ;  and  though  there  be  a 
total  wantof  such  jurisdiction,  if  it  be  not  apparent  on  the  face 
of  the  process,  the  law  will  not  put  them  to  inquire  and  judge 
of  the  case.  In  general  they  ought  not  to  look  beyond  the 
process,  and  in  no  case  need  they  do  so.  *  *  ''I  take 
it  that  wherever  there  is  jurisdiction  of  the  process  the  law 
means  to  make  the  officer  safe  in  yielding  implicit  obedience.'' 

In  the  case  of  Champaign  County  Bank  v.  William  Smith  (7 
Ohio  State  Eteports,  42),  it  is  held  that :  '<  The  rule  in  such 
cases  is,  that  if  a  ministerial  officer  executes  any  process, 
upon  the  face  of  which  it  appears  that  the  court  which  issued 
it  had  not  jurisdiction  of  the  subject-matter  or  of  the  person 
againist  whom  it  is  directed,  such  process  will  afford  him  no 
protection  for  acts  done  under  it.  But  if  the  subject-mattei 
of  a  suit  is  within  the  jurisdiction  of  a  court,  but  there  is  a 
want  of  jurisdiction  as  to  the  person  or  place,  the  officer  who 
executes  process  issued  in  such  suit  is  no  trespasser  unless 
the  want  of  jurisdiction  appears  by  such  process.'' 

In  the  case  of  the  State  v.  Carroll  (38  Conn.,  449),  there  is 
a  very  learned  and  careful  discussion  of  the  subject,  and  the 
court  holds  that :  ''  From  a  general  review  of  the  English 
and  American  authorities  upon  the  point,  it  appears  that  a 
definition,  in  order  to  be  sufficiently  comprehensive  and  ac- 
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curate  as  a  general  one,  must  be  substantially  as  follows  r 
An  officer  defaoto  is  one  whose  acts,  though  not  those  of  a 
lawful  officer,  the  law,  upon  principles  of  policy  and  justice, 
will  hold  valid,  so  far  as  they  involve  the  interests  of  the 
public  and  third  persons,  where  the  duties  of  the  officer  were 
exercised:  I.  Without  a  known  appointment  or  election^ 
but  under  such  circumstances  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people  without  inquiry  to  sub- 
mit to  or  invoke  his  action,  supposing  him  to  be  the  officer  he 
assumed  to  be.  II.  Under  color  of  a  known  or  valid  ap- 
pointment or  election,  but  where  the  officer  has  failed  to  con- 
form to  some  precedent,  requirement,  or  condition,  as  to  take 
an  oath,  give  a  bond,  or  the  like.  III.  Under  color  of  a 
known  election  or  appointment,  void  because  the  officer  was 
not  eligible,  or  because  there  was  a  want  of  power  in  the 
electing  or  appointing  body,  or  by  reason  of  some  defect  or 
irregularity  in  its  exercise,  such  ineligibility,  want  of  power, 
or  defect  being  unknown  to  the  public.  IV.  Undercolor  of 
an.  election  or  appointment  by  or  pursuant  to  a  public  un- 
constitutional law,  before  the  same  is  adjudged  to  be  such.'^ 

The  last-named  case  seems  to  carry  the  doctrine  to  the  ex- 
treme limit.  But  all  the  authorities  above  referred  to,  and 
many  others  of  similar  iuiport  that  might  be  quoted,  are 
based  upon  the  ground  that  an  office  exists  to  which  belong 
certain  powers  and  duties,  and  that  certain  things  are  done 
under  color  of  office.  But  it  is  another  and  different  question 
where  a  person  assumes  to  perform  certain  duties  and  exer- 
cise certain  powers,  when  as  a  njatter  of  fact  there  is  no  such 
office  in  existence. 

This  matter  is  considered  and  the  distinction  made  clear 
by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Norton  v.  Shelby  County  (118  U.  S.  R.,  426). 

By  a  law  passed  February,  1867,  in  the  State  of  Tennessee, 
the  county  court  of  any  county  was  authorized  to  subscribe 
to  the  capital  stock  of  any  railroad  running  through  it.  In 
March  following  a  law  was  passed  declaring  that  the  powers 
vested  in  the  quarterly  court  should  be  vested  in  a  board  of 
commissioners  created  by  the  act.  The  board  was  appointed 
and  performed  the  functions  of  a  county  court,  and  while  so 
acting  it  subscribed  to  the  stock  of  the  Memphis  liiver  Rail- 
road Company  and  issued  bonds  in  payment  therefor.    This 
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board  of  commissioners  so  created  and  so  subscribing  stock 
and  issuing  bonds  was  afterwards  declared  to  be  au  illegal 
body,  and  the  law  creating  it  was  held  unconstitutional.  The 
question  arose  as  to  whether  they  were  defacto  officers,  and 
as  such  their  subscription  to  the  railroad  stock  valid  and 
binding  upon  the  county. 

The  court  holds  that  there  may  be  a  de  facto  officer,  but 
never  a  defacto  office. 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court, 
said:  ^<  There  must  be  a  legal  office  in  existence,  which  is 
being  improperly  held,  to  give  the  acts  of  such  incumbent 
the  validity  of  an  officer  de  facto. 

<^  Numerous  cases  are  cited  in  which  expressions  are  used 
which,  read  apart  from  the  facts  of  the  case,  seemingly  give 
support  to  the  position  of  counsel.  But  when  read  in  con- 
nection with  the  facts,  they  will  be  seen  to  apply  only  to  the 
invalidity  or  unconstitutionality  of  the  mode  by  which  the 
party  was  appointed  or  elected  to  a  legally  existing  office. 
None  of  them  sanctions  the  doctrine  that  there  can  be  a  de 
facto  office  under  a  constitutional  government,  and  that  the 
acts  of  the  incumbent  are  entitled  to  consideration  as  valid 
acts  of  a  defacto  officer.  *  ♦  *  None  of  the  cases  cited 
militates  against  the  doctrine  that,  for  the  existence  of  a  d[« 
fucto  officer,  there  must  be  an  office  de  jure^  although  there 
may  be  loose  expressions  in  some  of  the  opinions,  not  called 
for  by  the  facts,  seemingly  against  this  view.  Where  no 
office  legally  exists  the  pretended  officer  is  merely  a  usurper, 
to  whose  acts  no  validity  can  be  attached." 

Coming  back  to  the  matter  under  consideration,  it  follows 
that  if  there  was  no  such  office  as  that  of  commissioner  in 
the  Indian  Territory,  there  could  be  no  commissioner  de/acto, 
and  all  proceedings  of  the  commissioners  were  void,  and  all 
writs  issued  were  the  same  as  if  issued  by  a  private  citizen. 
They  would  neither  protect  the  marshal  for  anything  he 
might  do  under  them,  nor  can  he  claim  compensation  for 
serving  them. 

Both  questions  asked  by  you  are  therefore  answered  in  the 
negative. 

Very  respectfully, 

W.  H.  H.  xMILLER. 

The  Secretary  of  the  Treasury. 
274— -VOL  XIX 29 
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PAYMENT  OF  AWARD  IN  FAVOR  OF  SAMUEL  STRONG. 

By  a  joint  resolation  passed  Joly  10,  1888,  Congress  provided  that  the 
matters  in  controversy  between  S.  and  the  District  of  Colnmbia  should 
be  submitted  to  the  arbitration  of  three  persons  to  be  appointed  by  tbe 
President,  whose  award  should  be  final  and  conclusive  as  to  such  mat- 
ters, and  directed  the  Secretary  of  the  Treasury,  in  case  the  award 
should  be  in  favor  of  S.,  *^  to  pay  said  award,"  in  the  same  manner 
that  judgments  against  the  District  of  Columbia  are  paid  when  ordered 
by  the  Court  of  Claims.  Arbitrators  were  duly  appointed,  who 
awarded  8.  the  sum  of  $28,257.38  with  interest  from  November  10, 1874, 
and  the  costd  of  certain  suits  then  pending.  Since  the  award  was  made 
suits  in  equity  have  been  brought  against  S.  in  the  Supreme  Court  of 
the  District  of  Columbia  by  parties  claiming  as  assignees  of  his  claim 
against  the  District,  and  injunctions  have  been  issued  in  these  suits 
enjoining  him  from  receiving  payment  of  the  award.  These  suits  being 
consolidated,  and  the  court  having  appointed  receivers  with  power  to 
receive  payment  of  ihe  award,  the  latter  now  formally  demand  of  the 
Secretary  of  thu  Treasury  payment  of  the  award  to  them  ;  S.  also  de- 
mands payment  thereof  to  him  ;  and  his  assignees  demand  that  their 
rights  as  such  shall  be  respected  by  the  Secretary  in  paying  tbe  award : 
Advised  that  the  Secretary  can  not  properly  pay  the  award  to  the  re- 
ceivers (inasmuch  as  he  is  not  subject  to  the  jurisdiction  of  the  said 
court  with  regard  to  the  fund  in  question,  and  it  is  only  when  pay- 
ment is  made  under  the  compulsion  of  an  order  of  a  court  of  competent 
jurisdiction  that  the  party  paying  is  relieved  of  liability  as  to  the 
money  paid);  advistsd  further  that  it  would  be  improper,  under  the  cir- 
cumstances of  the  cases,  for  tbe  Secretary  to  pay  it  to  S.,  but  that  he 
should  hold  on  to  the  fond  until  the  controversy  over  it  between  S. 
and  his  assignees,  pending  iu  said  court,  shall  have  been  closed  by  a 
decree. 

The  case  of  George  H.  Giddings  (16  Opin.,  3G7)  distinguished  from  the 
present  case. 

Department  of  Justice, 

December  9,  1889. 

Sib  :  Yoar  commuDicatioD  of  October  7, 1889,  askiog  au 
opiuion  apon  certain  qaestions  of  law  growing  out  of  the  claim 
of  Samuel  Strong  against  the  District  of  Columbia,  brings  to 
my  attention  the  following  facts : 

For  some  years  before  the  passage  of  the  joint  resolution, 
presently  to  be  particularly  referred  to,  Samuel  Strong  had 
been  engaged  in  litigation  with  the  District  of  Columbia,  the 
object  of  which  was  to  recover  what  Mr.  Strong  claimed  to  be 
due  him  by  tbe  District  for  work  and  labor  done  and  mate* 
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rials  famished  by  him  in  and  aboat  the  coristraction  of  cer- 
tain public  works. 

Congress  deeming  it  advisable  to  take  this  litigation  out  of 
the  supreme  court  of  the  District,  where  it  had  been  and 
would  continue  to  be  a  serious  obstruction  to  justice  as  to  the 
other  litigants  in  that  court,  owing  to  the  large  amount  of 
the  time  and  attention  ot  the  court  it  required,  on  July  10, 
IS  8,  passed  a  joint  resolution  (25  Stat.,  1248)  entitled  '<  Joint 
resolution  to  arbitrate  and  settle  the  questions  at  issue  be- 
tween the  District  of  Columbia  and  Samuel  Strong."  After 
reciting  that  "  for  many  years  there  had  been  vexatious  and 
expensive  litigation  between  the  District  of  Columbia  and 
Samuel  Strong  that  is  likely  to  continue  for  many  years  to 
come,  involving  each  year  additional  expense  to  the  parties 
eoucerned,"  that  "experience  shows  that  matters  of  account 
so  complicated  and  extensive  consume  the  whole  term  of  the 
court  trying  the  same,  to  the  delay  of  other  causes,"  and  that 
the  interests  of  the  Government  and  thecitiz^ens  require  that 
such  controversies  stiouid  be  ended  as  speedily  and  satisfac- 
torily as  possible,  the  resolution  goes  on  to  declare  (section  1) 
^*  that  the  matters  in  controversy,  as  shown  by  the  pleadings 
between  the  District  of  Columbia  and  Samuel  Strong,  known 
in  the  circuit  court  of  the  District  ot  Columbia  as  causes  at 
law  numbered  fourteen  thousand  seven  hundred  and  six 
and  fourteen  thousand  seven  hundred  and  thirty-six,  be  sub- 
mitted to  the  arbiti^atiou  of  three  persons  to  be  appointed  by 
the  President  of  the  United  States,  and  the  award  of  said 
arbitrators,  or  a  majority  of  them,  shall  be  final  and  conclu- 
sive as  to  the  matters  in  issue  between  the  parties  under  the 
pleadings  in  said  causes,  •  •  •  and  the  Secretary  of  the 
Treasury  is  hereby  directed,  should  the  award  be  in  favor  of 
the  said  Samuel  Strong,  to  pay  said  award,  when  duly  certi- 
fied to  him  by  the  clerk  of  said  court,  in  the  same  manner 
that  judgments  against  the  District  of  Columbia  are  paid 
when  ordered  by  the  Court  of  Claims." 

The  third  section  of  the  resolution  provides  that  before  the 
President  shall  appoint  the  arbitrators  Mr.  Strong  shall  con- 
sent in  writing  to  their  appointment,  and  that  any  award 
made  by  them,  or  a  majority  of  them,  shall  beconclusivo,  and 
that  such  consent  shall  be  entered  of  record  in  the  supreme 
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court  in  which  the  cases  are  peDding  and  shall  be  certified 
by  the  clerk  of  said  conrt  to  the  President  of  the  United  States. 

This  is  all  of  the  resolution  that  seems  to  have  any  mate- 
rial bearing  on  the  questions  submitted. 

The  President  appointed  as  arbitrators  D.  Cady  Herrick, 
S.  D.  Halliday,  and  Joseph  J.  Darlington,  who,  on  January 
11,  1889,  awarded  Mr.  Strong  the  sum  of  128,257.38,  with 
interest  from  November  10, 1874,  and  the  costs  of  the  suita 
then  pending. 

Various  assignments  of  his  daim  against  the  District  have 
been  made  by  Mr.  Strong  from  time  to  time,  some  before  the 
date  of  the  award  and  some  since.  Mr.  Strong  has  also 
attempted  to  revoke  and  annul  all  of  these  assignments  and 
the  powers  coupled  with  them. 

In  the  view  I  take  of  this  case  it  is  quite  unnecessary  for 
me  to  make  more  special  reference  to  these  assignments  and 
powers. 

Since  the  date  of  the  award  several  suits  in  equity  have 
been  brought  against  Strong  and  others  by  Benjamin  F. 
Butler  and  others,  claiming  as  assignees  parts  of  Strong's 
claim  against  the  District.  Injunctions  have  been  issued  in 
these  cases  enjoining  and  restraining  Strong  from  receiving 
payment  of  the  award.  These  suits  have  been  consolidated, 
and  on  March  2,  1889,  the  court  appointed  William  F.  Mat- 
tingly  and  Andrew  B.  Du vail  receivers  with  power  to  receive 
payment  of  the  said  award,  and  these  gentlemen  have  filed 
authentic  evidence  that  they  have  duly  qualified  by  giving 
the  security  required  by  the  order  appointing  them,  and  they 
formally  demanded  payment  of  the  award  of  the  Secretary  of 
the  Treasury  on  March  14,  1889. 

Strong  has  demanded  payment  of  the  Secretary  of  the 
Treasury,  and  his  various  assignees  have  also  demanded  that 
their  rights  as  assignees  shall  be  respected  by  the  Secretary 
of  the  Treasury  in  paying  the  award. 

It  is  insisted  in  Mr.  Strong's  behalf  that  nothing  short  of 
payment  into  his  hands,  regardless  of  the  right  of  all  others, 
whatever  those  rights  may  be,  will  be  a  valid  discharge  of 
the  duty  imposed  on  the  Secretary  of  the  Treasury  by  the 
joint  resolution  of  July  10,  1888  (supra). 

It  would  be  naturally  supposed,  from  the  position  taken  by 
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Mr.  Strong,  that  the  laogaage  of  the  law  on  which  it  is  based 
was  very  spcoial  aud  pecaiiar.  Bat  so  far  from  that  being  so, 
the  law  does  not  even  say  expressly  that  the  amount  awarded 
shall  be  paid  to  Strong ;  it  says,  **  and  the  Secretary  of  the 
Treasury  is  hereby  directed,  should  the  award.be  in  favor  of 
the  said  Samuel  Strong,  to  pay  said  awards  when  duly  cer- 
tified," etc.,  and  the  question  at  once  suggests  itself,  whether 
payment  of  the  award  to  anybody  deriving  title  to  it  from 
Strong  would  not  be  a  good  payment  under  the  law.  Cer- 
tainly the  words  of  the  law  do  not  seem  to  me  to  have  the 
effect  of  authorizing  payment  to  Strong  and  of  forbidding 
payment  to  anybody  else  claiming  as  his  assignee,  under 
never  so  clear  a  title.  It  would  hardly  be  contended  that  if 
Strong  were  dead  his  personal  representative  could  not  re- 
ceive payment,  or  that  if  he  were  prevented  by  some  physi- 
cal cause  from  going  to  the  Treasury  he  might  not  receive 
payment  from  the  Secretary  by  the  hand  of  a  properly  con- 
stituted attorney  in  fa<;t. 

It  would  be  a  very  unusual,  if  not  unprecedented,  thing  for 
Congress,  in  providing  a  remedy  for  Mr.  Strong  against  the 
District,  to  legislate  in  such  a  way  as  to  require  the  Secre- 
tary of  the  Treasury  to  ignore  the  rights  of  Strong's  assignees, 
who,  to  the  extent  of  their  assignments,  have  a  better  right 
to  payment  than  Strong  himself.  Congress  in  this  matter 
was  providing  for  the  settlement  of  a  controversy  between 
Mr.  Strong  and  the  District  of  Columbia,  not  legislating  to 
destroy  the  assignability  or  revoke  the  assignment  of  a  chose 
in  action. .  The  language  of  a  statute  must  be  very  clear,  in- 
deed, before  such  an  effect  can  be  given  to  It. 

i  am  satisfied  that  it  would  be  unreasonable  to  put  any 
such  meaning  on  the  joint  resolution  of  July  10,  188S.  It 
will  be  observed  that  this  resolution  provides  for  a  with- 
drawal of  the  litigation  between  Strong  and  the  District 
from  the  supreme  court  of  the  District,  ^d  establishes  a 
special  tribunal  of  arbitrators  to  determine  the  matters  in 
difference  between  them.  It  limits  the  controversy  thus  re- 
ferred to  the  special  tribunal  to  Strong  on  the  one  part  and 
the  District  on  the  other,  and  thus  makes  it  impossible  for 
the  several  parties  claiming  as  assignees  of  Strong  to  inter- 
vene and  become  parties  to  the  litigation  for  the  purpose  of 
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having  the  judgment  of  the  arbitrators  apou  their  preten- 
sions as  assignees  of  the  claim  in  dispute.  Kow,  1  am  unable 
to  see  that  there  is  any  show  of  reason  for  saying  that  Con- 
gress intended  that  the  Secretary  of  the  Treasury  should  be 
absolutely  bound  to  place  the  res  in  which  these  several  as- 
signees claim  to  be  part  owners  with  Strong  in  Strong's 
hands  by  a  payment  to  him  of  the  amount  of  the  award,  and 
thus  turn  their  claim  as  part  owners  of  a  fund  in  the  custody 
of  the  Oovernment  into  a  mere  chose  in  action  against  Strong, 
to  be  enforced  by  an  action  for  money  had  and  received 
against  him  in  any  jurisdiction  where  they  might  be  able  to 
find  him.  If  the  claims  of  these  assignees  are  valid,  then 
Strong  has  no  right  whatever  to  receive  so  much  of  the  fund 
as  is  covered  by  them,  and  I  can  not  see  how  his  receipt 
could  be  an  acquittance  to  you  to  the  extent  of  those  claims. 

To  hold,  as  a  ground  for  executive  action,  that  Congress 
intended  anything  so  unjust  as  to  put  the  property  rights  of 
these  assignees  ait  the  mercy  of  Strong  would  bo  to  impute  a 
motive  which  would  almost  look  like  a  reflection  on  the  leg- 
islative department  of  the  Government.  And  it  is  especially 
incumbent  on  me  to  refuse  to  put  this  unreasonable  inter- 
pretation on  the  joint  resolution,  in  view  of  the  fact  that  the 
Supreme  Court  of  the  United  States  has  repeatedly  declined 
to  give  full  effect  to  the  general  language  of  Congress  where 
it  would  have  been  harsh  or  unreasonable  or  inconvenient  to 
do  so.  {United  States  v.  Jones^  131  U.  8.  E.  j  Che^o  Heong  v. 
United  States,  112  d.  S.  R.,  536;  Carlisle^.  United  States,  16 
Wall.,  147,  153;    United  States  v.  Kirby,  7  Wall.,  482.) 

Indeed,  I  am  of  opinion  that  not  only  is  it  not  your  duty 
to  pay  the  award  to  Strong,  but  that  it  would  be  improper 
in  you  to  do  so  under  the  circumstances  of  this  case.  Suits 
in  equity  have,  as  we  have  seen,  been  brought  against 
Strong  by  his  several  assignees,  and  Stroug  has  been  eujoined 
in  such  suits  from  receiving  payment  of  the  claim.  There  is 
no  question  about  the  jurisdiction  of  the  court  as  to  the  vari- 
ous property  rights  involved  in  the  litigation,  however  it 
may  be  with  regard  to  the  fund  itself.  Indeed,  the  questions 
between  Strong  and  his  creditors  are  essentially  judicial  in 
their  character,  and  can  only  be  properly  determined  by  a 
court  of  equity.    It  is  manifest  that  the  law  has  not  provided 
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yoa  with  adequate  means  for  dealing  with  any  sach  compli- 
cated state  of  things,  and  it  would,  moreover,  be  unreason* 
able,  in  view  of  the  pending  suits,  to  expect  you  to  turn  aside 
from  your  usual  official  duties  to  act  as  a  chancellor  for  the 
settlement  of  the  disputes  between  Strong  and  his  assignees. 

If,  therefore,  the  rights  of  Strong  and  his  assignees  are  to 
be  adjusted,  it  can  hardly  be  through  you,  but  should  be 
through  the  judicial  department  of  the  Government;  and,  it 
seems  to  me,  it  is  your  duty  to  all  parties  concerned  to  await 
the  action  of  that  department  in  the  suits  now  pending.  The 
whole  matter  is  in  the  possession  of  the  supreme  court  of 
the  District,  and  your  payment  of  the  fund  in  dispute  to 
Strong  would  not  only  make  all  the  assignments  illusory  and 
frustrate  the  object  of  the  suits,  but  it  would  be  very  much 
like  an  interference  of  the  Executive  with  the  powers  of  the 
judiciary ;  for  I  am  unable  to  see  how  you  could  pay  this 
money  to  Strong,  when  the  court  has  said  he  shall  not  receive 
payment  of  it,  without  at  the  same  time  interfering  with  the 
undoubted  powers  of  the  court — doing  what  in  the  case  of  a 
private  individual  would  amount  to  a  contempt  of  court. 

Certainly  it  Would  seem  reasonable  that  you  should  treat 
with  as  much  resi)ect  the  injunction  which  binds  Strong  as 
a  court  of  law  would  an  injunction  of  a  court  of  equity  re- 
straining a  plaintiff  from  procediug  in  an  action  at  law.  The 
court  at  law  is  no  more  subject  to  be  restrained  by  a  court  of 
equity  than  you  are  as  the  head  of  a  Department ;  but  it 
nevertheless  respects  the  injunction  as  the  act  of  a  court  of 
competent  jurisdiction,  in  order  to  prevent  a  failure  of  jus- 
tice in  consequence  of  the  inadequacy  of  its  own  powers ;  a 
ground  which,  as  we  have  seen,  may  be  well  taken  by  you  as 
a  reason  for  not  disregarding  the  injunction  against  Strong. 

The  aforegoing  observations  are  believed  to  be  in  harmony 
with  the  long-established  usage  of  the  Executive  with  refer- 
ence to  the  payment  of  awards  of  commissioners  appointed 
under  treaty  stipulations  to  adjudicate  international  claims,  a 
species  of  tribunal  bearing  a  close  resemblance  to  that  con- 
stituted by  the  joint  resolution  of  July  10,  1888.  For  the 
former,  like  the  latter,  being  without  power  to  hear  and  de- 
termine questions  as  to  ownership  of  the  claims  before  them, 
it  has  always  been  the  custom  of  the  Executive,  in  cases  of 
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dispute,  to  decline  to  pay  sums  awarded  by  these  commis- 
sious  until  a  court  of  competent  jurisdiction  has  decided  the 
questions  of  ownership;  such  at  least  appears  to  have  been 
the  practice  in  cases  like  the  present,  where  the  parties  at 
variance  are  actively  litigating  their  pretensions ;  and  it  is, 
perhaps  a  defect  in  our  system  that  Congress  has  not  pro- 
vided a  way  by  which  the  Executive  could  force  conflicting 
claimants  to  litigate  their  claims  in  a  proper  court,  even 
though  disinclined  to  do  so,  and  thus  avoid  dealing  with 
questions  which  it  could  hardly  have  intended  that  the  ex- 
ecutive department  should  determine. 

What  I  have  said  with  regard  to  your  duty  to  abide  the 
result  of  the  litigation  now  on  foot,  seems  to  be  entirely  sup- 
ported by  the  reasoning  of  Mr.  Justice  Story  in  the  leading 
case  of  Comegys  v.  Vasse  (I  Peters,  212)  to  show  that  the  fact 
that  the  award  of  the  commissioners,  under  a  certain  treaty 
with  Spain,  directed  that  the  fund  in  controversy  should  be 
paid  to  Comegys  &  Pettit,  the  assignees  in  bankruptcy  of 
Vasse,  was  not  at  all  conclusive  on  Vasse.  The  learned 
judge  said : 

"  The  object  of  the  treaty  was  to  invest  the  commissioners 
with  full  power  and  authority  to  receive,  examine  and  de- 
cide upon  the  amount  and  validity  of  the  asserted  claims 
upon  Spain,  for  damages  and  injuries.  Their  decision,  with- 
in the  scope  of  this  authority^  is  conclusive  and  final.  If  they 
pronounce  the  claim  valid  or  invalid,  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  not  reexamiuable. 
The  parties  must  abide  by  it,  as  the  decree  of  a  competent 
tribunal  of  exclusive  jurisdiction.  A  rejected  claim  can  not 
be  brought  again  under  review,  in  any  judicial  tribunal ;  an 
amount  once  fixed  is  a  final  ascertainment  of  the  damages  or 
injury.  This  is  the  obvious  purport  of  the  language  of  the 
treaty.  But  it  does  not  necessarily  or  naturally  follow  that 
this  authority  so  delegated  includes  the  authority  to  adjust 
all  conflicting  rights  of  different  citizens  to  the  funds  so 
awarded.  The  commissioners  are  to  look  to  the  original 
claim  for  damages  and  injuries  against  Spain  itself,  and  it  is 
wholly  immaterial  for  this  purpose  upon  whom  it  may  in  the 
intermedia  e,  time  have  devolved,  or  who  was  the  original 
legal,  as  contradistinguished  from  t  e  equitable  owner,  pro- 
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vided  he  was  an  American  citizen.  If  the  claim  was  to  be 
allowed  as  against  Spain,  the  present  ownership  of  it,  whether 
in  assignees  or  personal  repi*esentatives  or  bona  fide  pnrchas- 
ersy  was  not  necessary  to  be  ascertained,  in  order  to  exercise 
their  functions  in  the  fullest  manner.  Uor  could  they  he  pre- 
sunied  to  possess  the  means  of  exercising  such  a  broader  jurisdic- 
tion with  due  justice  and  effect.  They  had  no  authority  to  compel 
parties  asserting  conflicting  interests  to  appear  and  litigate  be- 
fore them ;  nor  to  summon  witnesses  to  establish  or  repel  such 
interests  ;  and  under  such  circumstances  it  can  not  be  presumed 
that  it  was  the  intention  of  either  government  to  clothe  them  with 
an  authority  so  summary  and  conclusive  with  means  so  little 
adapted  to  the  attainment  of  the  ends  of  a  substantial  justice. 
The  validity  and  amount  of  the  claim  being  once  ascertained 
by  their  award,  the  fund  might  well  be  permitted  to  pass  into 
the  hands  of  any  claimant;  and  his  own  rights,  as  well  as 
those  of  all  others  who  asserted  a  title  to  the  fund,  be  left  to  the 
ordinary  course  of  judicial  proceedings  in  the  established  courts 
where  redress  could  be  administered  according  to  the  nature  and 
extent  of  the  rights  or  equities  of  all  the  parties.  We  are  there- 
fore of  opinion  that  the  award  of  the  commissioners,  in  what- 
ever form  made,  presents  no  bar  to  the  action,  if  the  plain- 
tiff is  entitled  to  the  money  awarded  by  the  commissioners." 
(See  also  Phelps  v.  McDonald^  99  U.  S.  E.,  307.) 

Now  all  that  is  said  here  with  reference  to  the  want  of 
power  of  the  commissioners  to  adjust  the  conflicting  claims 
of  parties  contending  for  an  amount  awarded  by  them,  is  di- 
rectly applicable  to  the  arbitrators  appointed  to  deteruiine 
the  questions  at  issue  between  Strong  and  the  District  of 
Columbia.  What  the  learned  judge  saysabout  the  unreason- 
ableness of  imputing  to  the  parties  to  the  treaty  an  intention 
to  give  the  commissioners  the  power  to  adjudicate  such  con- 
flicting claims,  is  entirely  apposite  to  the  question  of  the 
intention  of  Congress  with  reference  to  the  arbitrators  ap- 
pointed under  the  joint  resolution  of  July  10, 1888. 

In  Milnor  v.  Metz  (16  Peters,  221)  Congress  had  passed  an  act 
*'for  the  relief  of  Robert  Milnor  and  John  Thompson,  order 
ing  the  Secretary  of  the  Treasury  to  pay  to  them  $2,757.23,'^ 
being  the  amount  of  fees  due  them  as  gangers  at  the  port  of 
Philadelphia.    Milnor  applied  to  the  Treasury  for  his  half  of 
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the  amount,  and  Metz  claimed  the  same  half  as  Miluor's  as- 
signee  under  the  insolvent  law  of  Pennsylvania;  but,  as  the 
court  states  in  its  opinion,  the  department  re/used  to  examine 
the  equities  of  the  parties  or  look  bej'ond  the  act  of  Congress. 
Metz  filed  his  bill  enjoining  Milnor  from  receiving  the  money, 
and  had  a  decree  for  a  perpetual  injunction,  and  this  decree 
of  the  court  below  (the  circuit  court  of  the  District  of  Colum- 
bia) was  affirmed. 

This  case  is  directly  in  point,  because  the  perpetual  in- 
junction granted  therein  operated  upon  one  of  the  very  par- 
ties to  whom  Congress  directed  the  money  appropriated  to 
be  paid,  after  determining  for  itself  what  was  due  them  by- 
the  United  States,  and  it  may  be  added  that  in  Phelps  v.  ^c- 
Donald  {supra)  the  court,  in  referring  to  this  case,  say,  '^  The 
Secretary  refused  to  recognize  the  claim  of  either  party,  and 
left  them  to  adjust  the  conflict  by  a  judicial  determination.^ 

In  the  fifth  volume  of  Granch's  Circuit  Court  Reports  will  be 
found  two  cases  determined  by  that  court  in  1836  and  1837, 
Ridgwayy.  Hays  and  Dulith^s  administrator  v.  Coursault 
These  cases  were  bills  in  equity  to  restrain  certain  parties 
from  receiving  from  the  Secretary  of  the  Treasury  and  the 
Treasurer  of  the  United  States  sums  of  money  awarded  by 
the  commissioners  under  the  treaty  with  France  of  July  4, 
1831.  Both  bills  made  the  Secretary  and  Treasurer  parties 
and  prayed  injunctions  against  them.  In  both  cases  these 
officers  pleaded  that  they  were  not  amenable  to  the  jurisdic- 
tion of  the  court,  but,  at  the  same  time,  stated  in  their  an- 
swers that  the  money  in  dispute  was  in  the  Treasury  of  the 
United  States  and  would  be  paid  <'  to  the  parties  to  whom  it 
shall  appear  that  the  moneys  so  awarded  are  legally  and 
equitably  due,''  thus  plainly  leaving  it  to  the  court  to  say 
who  was  entitled  to  the  fund  in  dispute. 

There  have  been  many  other  similar  cases,  some  of  which 
are  referred  to  in  the  case  of  Phelps  v.  McDonald  (supra).  The 
last  case  of  this  kind  is  Porter  v.  White^  (127  U.  S.  235),  but 
perhaps  the  most  important  one  is  the  case  of  Spain  v.  Mam- 
ilton's  Admr.  (1  Wall.,  004.) 

It  may  then  be  very  properly  said  that  the  practice  of  the 
Executive  to  look  to  the  courts  alone  to  settle  disputes  al- 
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ready  in  litigation  between  parties  claiming  the  same  fund  in 
the  Treasury  is  too  firmly  settled  to  be  shaken. 

My  attention  has  been  called  by  the  counsel  of  Mr.  Strong 
to  the  opinion  of  Mr.  Attorney-General  Devens  of  July  11^ 
1879  (16  Opiu.,  367),  in  the  case  of  George  H.  Giddings,  whicL 
is  claimed  to  be  conclusive  on  the  point  that  payment  should 
be  made  to  Strong. 

In  that  case  Congress  made  an  appropriation  of  a  certain 
sum  for  one  Giddings.  Persons  claiming  part  of  this  sum  filed 
a  bill  in  the  supreme  court  of  this  District  against  Giddings 
and  obtained  an  injunction  and  a  receiver.  The  question  be- 
fore the  Attorney -General  was,  whether  the  warrant  for  the 
money  should  be  turned  over  to  the  receiver  by  the  Post- 
master-General, in  whose  hands  it  was.  The  Attorney-Gen- 
eral held  that  the  act  of  Congress  was  imperative,  and  left  no 
alternative  to  handing  over  the  warrant  to  Giddings. 

There  are  several  answers  to  the  argument  based  on  this 
opinion,  that  it  has  become  as  much  your  duty  to  pay  the 
award  to  Strong  as  it  was  the  duty  of  the  Postmaster-Gen- 
eral to  hand  over  the  warrant  to  Giddings. 

In  the  first  place  Congress  expressly  directed  the  money  to 
be  paid  to  Giddings,  whereas,  in  the  case  before  me  there  is 
no  express  direction  to  pay  the  award  to  Strong,  but  the  di- 
rection is  to  pay  the  award  if  it  should  be  in  favor  of  Strong ; 
language  which,  it  is  mure  than  probable,  was  suggested  by 
the  fact  that  Strong  had  made  assignments  of  his  claim  and 
might  not  be  entitled  to  receive  the  whole  or  any  part  of  any 
award  that  might  be  made  in  his  favor. 

In  the  second  place  the  Attorney- General  seems  to  have 
had  sufficient  before  him  to  satisfy  his  mind  that  Congress 
had  canvassed  the  whole  subject  involved  in  the  bill  in 
equity;  and,  by  directing  the  mouey  to  be  paid  Giddings, 
had  practically  decided  that  he  alone  was  entitled  to  the  sum 
appropriated;  for  it  must  have  been  on  that  ground  that  the 
Attorney- General  used  the  language  that  ^^  this  is  already  a 
res  adjudicata  by  the  body  which  had  the  control  of  granting 
or  withholding  the  appropriation." 

In  the  third  place  it  is  stated  in  the  opinion  that  *^  un- 
doubtedly instances  can  be  imagined  where  it  would  be  con- 
venient to  have  the  aid  of  the  judicial  system  in  order  to  test 
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the  various  and  coDflicting  rights  of  parties  who  may  have 
opposing  claims  before  a  Department  to  the  same  fund,  aud 
cases  may  be  conceived  where  it  would  be  advisable  to  delay 
the  decision  of  the  Department  until  the  views  of  the  courts 
were  known  as  to  legal  questions;  but  it  can  not  be  ad- 
mitted as  a  priuci[>le  that  comity  requires  that  Departmental 
officers  should  wait  until  courts  have  made  adjudications  of 
those  questions  which  are  submitted  by  law  to  Departmental 
direction." 

^ow,  it  may  be  reasonably  assumed  that  cases  of  the 
complexity  and  difficulty  of  the  one  between  Strong  and  the 
various  persons  claiming  to  be  his  assignees  must  have  been 
among  the  cases  the  Attorney-General  had  in  view  when  he 
used  the  language  just  quoted. 

I  may  say,  furthermore,  that  while  it  does  not  appear  in 
what  way  the  persons  contesting  Giddiug's  right  to  receive 
the  warrant  set  up  an  interest  in  it,  the  claim  represent/cd  by 
the  warrant  was  in  its  origin  an  unliquidated  claim  against 
the  United  States  and  unassignable,  and  this  fact  may  have 
had  more  or  less  weight  with  the  Attorney- General,  although 
he  says  nothing  about  it.  It  can  not,  therefore,  it  seems  to  me, 
be  said  that  this  opinion  of  my  predecessor  militates  at  all 
against  the  aforegoing  reasoning  to  show  that  the  questions 
between  Strong  and  the  other  claimants  of  the  fund  should 
be  left  to  the  judicial  department  of  the  Government,  where 
alone  they  can  be  satisfactorily  determined  and  justice  can 
be  done  to  the  parties. 

There  can  be  no  doubt,  as  I  have  already  said,  that  the 
jurisdiction  of  the  supreme  court  of  this  District  is  complete 
over  thequestions  and  the  parties  involved  as  matters  now 
stand.  The  fact  that  the  fund  in  the  Treasury  is  beyond  the 
control  of  the  court  is  immaterial.  That  jurisdiction  over  the 
res  is  not  necessary  to  a  determination  by  that  court  of  the 
questions  involved  is  shown  in  Phelps  \\  McDonald  (supra)  in 
which  the  court  says: 

"Where  the  necessary  parties  are  before  a  court  of  equity, 
it  is  immaterial  that  the  res  of  the  controversy,  whether  it 
be  real  or  personal  property,  is  beyond  the  territorial  juris- 
diction of  the  tribunal.  It  has  the  power  to  compel  the  de- 
fendant to  do  all  things  necessary  according  to  the  lex  loei 
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ret  sitcBj  which  he  coald  do  volantarily,  to  give  fall  effect  to 
the  decree  against  him.  Without  regard  to  the  situation  of 
the  subject-matter,  such  courts  consider  the  equities  between 
the  parties,  and  decree  in  personam  according  to  those  equi- 
ties, and  enforce  obedience  to  their  decrees  by  process  in  per- 
sonam^^  citing  authorities. 

And  to  show  that  what  is  thus  laid  down  is  in  harmony  with 
long-established  practice  in  this  District,  I  may  refer  to  the 
following  remark  of  Mr.  Justice  Wylie  in  McManns  v.  Stand- 
ish  (1  Mackey,  152),  which  was  also  a  suit  to  settle  disputes 
as  to  a  fund  in  the  Treasury,  namely : 

<^  I  think,  also,  that  our  own  practice — the  practice  of  this 
court  as  far  back  as  my  memory  goes — ha^  been  a  uniform 
course  of  decision  in  favor  of  the  jurisdiction  of  the  courts 
where  it  had  the  parties  before  it,  and  beyond  that  point  we 
need  not  go,  and  we  do  not  propose  to  go,  in  this  case." 

This  disposes  of  all  the  questions  submitted,  so  far  as  you 
are  concerned,  with  exception  of  the  one  as  to  whether  you 
can  safely  pay  the  award  to  the  receivers,  Messrs.  Mattingly 
and  Du vail.  It  is  a  cogent  circumstance  against  the  applica- 
tion of  the  receivers Ithat  in  none  of  the  cases  above  cifed  was 
a  receiver  so  much  as  asked  for,  and  I  do  not  think  a  case  can 
be  found  where  payment  was  made  by  the  Treasury  to  a  re- 
ceiver. Nor  is  it  remarkable  that  it  should  be  so;  for,  as 
payment  to  a  receiver  is  for  the  protection  of  the  fund  by 
delivering  it  from  the  hazard  of  the  debtor's  insolvency,  it 
is  not  easy  to  see  how  any  such  reason  could  operate  where 
the  United  States  is  the  debtor  or  the  holder  of  the  fund  in 
dispute.  As  a  general  thing  it  would  be  the  wish  of  litigahts 
that  the  Government  should  hold  the  fund  while  the  litiga- 
tion over  it  is  going  on.  In  no  other  hands  could  it  be  so 
safe. 

I  am  of  opinion  that  you  could  not  properly  pay  the  award 
to  the  receivers.  To  make  payment  to  a  receiver  a  protec- 
tion, the  debtor  or  stakeholder  paying  must  be  subject  to  the 
jurisdiction  of  the  court  under  whose  authority  the  receiver 
claims  to  act ;  otherwise  the  payment  would  be  a  purely 
voluntary  one,  for  which  the  debtor  or  stakeholders  might  be 
held  accountable  by  any  person  having  an  interest  in  the 
fund  and  not  a  party  to  the  order  under  which  the  receiver 


462  HON.    O.    W.    CHAPMAN 


Paymeot  of  Awar4  !■  Fa? or  of  Samael  StroBff. 


accepted  payment.  It  is  only  when  payment  is  made  under 
the  compulsion  of  a  decree  or  order  of  a  court  of  competent 
jurisdiction  tbat  the  party  paying  is  relieved  of  further  lia- 
bility as  to  the  money  paid. 

But  as  you  are  not  subject  to  the  jurisdiction  of  the  supreme 
court  of  this  District  with  regai'd  to  the  fund  in  question,  as 
is  conceded  on  all  hands,  it  is  clear  to  my  mind  that  you  can 
not  pay  this  money  to  the  receivers,  and  thus,  by  your  own 
voluntary  act^  devolve  on  others  a  trust  which  the  law  has 
committed  to  your  hands  alone.  When  Congress  made  it  the 
duty  of  the  Secretary  of  the  Treasury  to  pay  the  award,  it 
meant  that  he  should  pay  it  to  the  party  or  parties  to  whom 
it  belonged,  and  not  otherwise.  It  would  be  to  take  a  great 
liberty  with  the  language  of  the  joint  resolution  to  hold  that 
it  authorized  you  to  pay  the  award  to  any  one  but  the  party 
or  parties  ascertained  to  be  the  owners  of  it  at  the  time  of  pay- 
ment. 

It  is  impossible  for  you  to  know  whether  the  parties  to  the 
order  under  which  the  receivers  make  their  demand  repre- 
sent all  the  interests  that  will  be  claimed  in  the  fund  by  the 
time  the  final  decree  shall  have  been%ntered,  or  whether, 
when  payment  shall  be  demanded  hereafter,  on  the  faith  of 
such  decree,  the  decree  will  be  found  to  be  binding  on  all  the 
claimants  on  the  fund.  Without  admitting,  therefore,  the 
right  of  the  courts,  either  as  matter  of  law  or  comity,  to  direct 
or  at  all  interfere  with  the  payments  of  money  or  the  dis- 
charge of  other  administrative  duties  imposed  on  you  by  law, 
my  advice  is  that  you  hold  on  to  the  fund  until  the  contro- 
versy shall  have  been  closed  by  a  decree. 

Very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 
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CUSTOMS  SERVICE-SUSPENSION  FROM  DUTY  AND  PAY. 

K.,  a  regularly  appointed  weigher  in  the  customs  service,  was,  on  April 
4,  1889,  saspended  from  dnty  and  pay  by  the  collector,  under  article 
1371  of  Qenoral  Regulations  of  1884,  pending  the  action  of  the  Secre- 
tary of  the  Treasury  upon  a  recommendation  of  the  collector  for  the 
removal  of  K.  On  May  23,  1889,  the  Secretary  removed  K.,  who  re- 
ceived notice  thereof  on  May  29,  1889.  K.  claims  compensation  as 
weigher  for  the  period  from  April  4  to  May  29.  Advised,  that  payment 
of  the  claim  be  declined  until  it  shall  have  been  Judicially  determined 
that  he  is  entitled  thereto. 

Department  of  Justice, 

December  13, 1889. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  a  let- 
ter from  the  Acting  Secretary,  under  date  of  November  18, 
ultimo,  inclosing  two  dnplicate  vouchers  of  T.  B.  Eennett, 
dated  September  20,  1889 ;  also  letter  from  the  collector  of 
customs  at  San  Francisco  of  the  same  date,  to  the  Secretary 
of  ^be  Treasury ;  also  a  letter  of  the  Commissioner  of  Gus 
toms  under  date  of  November  9,  ultimo,  with  a  request  for 
an  opinion  upon  sevei^l  questions  suggested. 

The  only  question  presented  by  the  papers  that  is  not 
hypothetical  arises  upon  the  following  statement  of  facts 
given  by  the  Commissioner  of  Customs,  to  wit : 

"  Mr.  Kennett  was  on  April  4, 1889,  a  regularly  appointed 
weigher  in  the  customs  service  at  the  port  of  San  Francisco, 
Cal.,  at  an  annual  salary  of  $2,000  per  annum.  On  that  day 
the  collector  of  customs,  acting  under  article  13 '1  of  the 
regulations  of  1884,  suspended  him  from  duty  and  pay,  pend- 
ing hisrecommendation  to  the  Secretary  for  Mr.  Kennett's  re- 
moval. On  May  23,  1889,  the  Secretary  did  remove  him, 
and  Mr.  Eennett  appears  to  have  received  notice  of  such  re- 
moval on  the29th  day  of  May,  1889.  He  nowclaims  that  there 
is  due  him  $297.20  from  April  6  to  May  29,  1889,  both  in- 
clusive.'' 

The  Treasury  regulations  specifically  applying  to  thesnb- 
ject  '*  Vacation  of  office''  are  given  on  page647of  the  General 
Begulatious  under  the  customs  and  navigation  laws  of  1884, 
and  are  as  follows  : 

"Art.  1367.  Offices  in  the  customs  service  are  vacated  by 
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resignation,  removal,  death,  and  expiration  of  term  of  serv- 
ice.   (R.  S.,  1767.) 

''Art.  1368.  Principal  officers  of  customs  are  removable  by 
the  President,  with  the  consent  of  the  Senate  of  the  United 
States.    (R.  S.,  1767.) 

«'Art.  1369.  Subordinate  officers  of  customs  are  removable 
by  the  Secretary  of  the  Treasury  for  cause. 

<'  Art.  1370.  The  names  of  subordinate  officers  whose  re- 
moval is  deemed  necessary  or  proper  are  to  be  reported  to 
the  Secretary  of  the  Treasury  with  a  full  statement  of  the 
causes  determining  the  removal. 

<'Art.  1371.  In  cases  of  urgency  a  subordinate  may  be  sus- 
pended from  duty  and  pay,  pending  the  action  of  the  Secre- 
tary of  the  Treasury  upon  the  recommendation  for  his  re- 
moval." 

The  above  article,  No.  1371,  was  evidently  intended  to  pro- 
vide a  prompt  remedy  in  cases  of  insubordination  or  emer- 
gency, which  could  not  be  acted  upon  immediately  by  the 
Secretary  himself,  and  yet  which  required  immediate  action 
of  some  kind  to  bo  effective.  It  will  readily  be  seen  that  in 
cases  like  that  of  the  collector  at  San  Francisco,  so  far  away 
from  the  seat  of  Government,  the  power  contemplated  is  im- 
portant, and,  indeed,  at  times  almost  indispensable  as  a 
measure  of  discipline.  Even,  if  rarely  exercised,  the  mere 
possession  of  the  power  to  suspend,  upon  infraction  of  duty, 
will  exercise  a  wholesome  restraining  influence,  and  will  nat- 
urally tend  to  promote  obedience,  orderly  administration,  and 
such  loyalty  as  is  essential  to  an  energetic  and  efficient  Rerv- 
ice.  But,  on  the  other  hand,  if  the  effect  of  such  suspension 
is  to  relieve  from  service,  and  still  give  full  pay,  then  a  pre- 
mium is  offered  upon  disobedience  and  disloyalty. 

Whether  this  rule  is  so  phrased  as  to  accomplish  the 
desired  object  may  be  a  matter  of  some  doubt,  but  I  assume 
that  Mr.  Kennett  accepted  his  place  under  this  regulation 
with  knowledge  of  its  meaning  and  object,  and  there  is  no 
sufficient  reason  shown  in  the  papers  submitted  why  he 
should  not  be  held  to  its  provisions  as  having  assented  to  its 
terms.  It  is  quite  possible  that,  upon  any  trial  involving  the 
right  to  recover  pay  during  suspension,  facts  may  be  shown, 
independent  of  the  rule,  which  will  materially  affect  the  re- 
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suit ;  but,  in  the  absence  of  qualifying  facts,  the  necessity  for 
some  such  rule,  especially  if  understood  and  assented  to  by 
an  appointee,  seems  to  furnish  reasonable  ground  for  believ- 
ing that  the  courts  will  uphold  it. 

My  opinion,  therefore,  is  that  you  should  decline  to  pay 
Mr.  Kennett's  claim  until  the  court,  after  taking  cognizance 
of  all  the  facts,  shall  have  decided  that  he  is  entitled  to  it. 

I  am  induced  to  advise  this  course  for  the  further  reason 
that  the  question  is  one  so  important  to  the  proper  discipline 
in  and  efficient  administration  of  your  Department  that  its 
final  judicial  determination  is  exceedingly  desirable. 

Tour  inclosures  are  herewith  returned. 
Very  respectfully, 

O.  W.  CHAPMAN, 

Solicitor- General. 

The  Secretary  op  the  Treasury. 

Approved: 

W.  H  H.  MILLER. 
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The  qaestions  sabmitted  being  unacoompanied  by  a  statement  of  the 

facts  apon  which  they  arise,  no  opinion  is  expressed  thereon. 

# 

Department  of  Justice, 

December  23, 1889. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication,  with  inclosures,  under  date  of  December  13, 
instant,  in  which  you  request  an  opinion  upon  the  question 
"  presented  by  the  Commissioner  as  to  the  disposition ''  by 
your  Department  of  certain  timber  referred  to  by  the  incloH- 
ures.  The  question  is  also  asked,  in  case  my  opinion  shall 
be  that  the  timber  can  be  disposed  of  by  your  Department, 
"  whether  the  Indians  can  be  compensated  out  of  the  pro- 
ceeds thereof  for  the  work  of  banking  said  timber." 

The  question  asked  by  the  Commissioner  of  Indian  Affairs 
is  as  follows : 

"  Can  the  Indian  Agent  at  the  La  Pointe  Agency,  Wiscon- 
sin, under  instructions  from  the  Indian  Office  or  Department 
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of  the  Interior,  dispose  of  and  give  a  valid  title  to  the  pine 
timber  oat  on  the  Fond  Du  Lac  Reservation,  Minnesota,  by 
Patrick  Hynes  and  Andrew  Gowan,  or  their  agents  or  em- 
ployes, daring  the  season  of  1888-1889,  and  now  lying  in  the 
woods  or  on  skids,  on  said  reservation,  and  not  embraced  in 
any  salts ^ow  pending  in  the  coarts  between  the  United 
States  and  said  parties,  or  either  of  them  P 

In  reply  thereto  I  woald  say  that  there  is  no  statement  of 
facts  made,  either  in  your  letter  or  in  the  inclosures,  upon 
which  a  legal  opinion  can  be  based. 

This  Department  has  uniformly  declined  to  find  the  facts. 
The  facts  must  be  stated  by  the  Department  asking  for  the 
opinion.  This  has  been  the  rule,  at  least,  ever  since  the  year 
1820.  (See  1  Opin.,  3465  3  Opin.  309;  5  Opin.  626 j  10  Opin. 
267;  12  Opin.  206.) 

The  question  of  law  asked  by  the  Commissioner  turns  apon 
the  question  of  fact,  whether  the  United  States  is  the  owner 
and  possesed  of  the  timber  referred  to.  The  letter  of  the  In- 
dian agent,  which  you  inclose,  assumes  that  the  United 
States  is  the  owner.  The  letter  of  the  Commissioner  asserts 
that  that  question  is  still  in  suit  and  undetermined.  Your 
letter  gives  no  statement  of  facts  whatever,  so  that  there  is 
nothing  to  indicate  exactly  how  the  facts  are.  If  the  timber 
belongs  to  the  United  States,  I  see  no  reason  why  the  offi- 
oers  of  the  United  States  ha^ejiot  the  right  to  dispose  of  it,  ^ 
and  to  employ  any  proper  agencies  in  aid  of  such  disposition. 

I  have,  however,  inclosed  a  copy  of  your  papers  to  the 
United  States  attorney  for  the  district  of  Minnesota,  with 
a  request  that  he  furnish  me  at  once  a  statement  as  to  the 
condition  of  affairs  in  connection  with  the  matter,  which, 
when  received,  will  be  sent  to  you. 
Very  respectfully, 

O.  W.  CHAPMAN, 

Solioitor-  OeneraL 

The  Secretary  of  the  Interior. 

Approved: 

W.  H.  H.  MILLER. 
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GREAT  SIOUX  RESERVATION. 

'  The  appropriation  made  by  section  25  of  the  act  of  March  2,  1889,  chap- 
ter 405,  to  be  applied  and  nsed  towards  surveying  the  lands  therein 
described  as  being  opened  for  settlement,  does  not  become  available 
nntil  acceptance  by  the  different  bands  of  Sioaz  Indians  of  the  terms 
of  that  act  as  provided  in  the  twenty-eighth  section  thereof. 
That  act  takes  effect  when,  as  matter  of  fact,  the  consent  of  the  Indians 
thereto  has  been  obtained.  The  proclamation  issued  under  the  pro- 
visions of  section  28  of  the  act  is  only  designed  to  be  a  public  evidence 
of  such  consent. 

Department  of  Justice, 

Jantuiry  4,  1890. 

Sir  :  There  have  been  Rubmitted  to  me  through  Mr.  As- 
sistant Attorney-General  Shields  for  opinion  two  questions, 
as  stated  by  you : 

First.  '^Whether  the  money 'appropriated  by  section  25 
of  the  act  of  March  2, 1889  (25  Stat.,  893),  can  be  used  before 
the  acceptance  of  the  Indians  is  made  known  by  procla- 
mation by  the  President  of  the  United  States,  as  provided 
in  section  28  of  said  act. 

Second.  ^<  Whether,  if  upon  the  report  of  the  commission  it 
appears  that  the  acceptance  and  consent  have  been  obtained 
of  the  Sioux  Nation  as  provided,  the  act  will  take  effect 
thereupon,  or  only  upon  proclamation  of  that  fact ;  that  is, 
whether  the  proclamation  is  essential  to  the  act  taking  effect 
aside  from  the  fact  being  mentioned  in  the  report." 

The  twenty- fifth  section  of  that  act  reads  as  follows: 

<'  That  there  is  hereby  appropriated  the  sum  of  one  hun- 
dred thousand  dollars  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  or  so  much  thereof  as  may  be 
necessary,  to  be  applied  and  used  towards  surveying  the  lands 
herein  described  as  being  open  for  settlement;  said  sum  to  be  im- 
mediately available;  which  sum  shall  not  be  deducted  from 
the  proceeds  of  lands  disposed  of  under  this  act." 

Section  28  reads  as  follows : 

<^  That  this  act  shall  take  effect  only  upon  the  acceptance 
thereof  and  consent  thereto  by  the  different  bands  of  the 
Sioux  Nation  of  Indians,  in  manner  and  form  prescribed  by 
the  twelfth  article  of  the  treaty  between  the  United  States  and 
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said  Sioux  Indians,  concladed  April  tweuty-ninth,  eighteen 
hundred  and  sixty-eight,  which  said  acceptance  and  consent 
shall  be  made  known  by  proclamation  by  the  President  of  the^ 
United  StateSj  upon  satisfactory  proof  presented  to  him  that 
the  same  has  been  obtained  in  the  manner  and  form  required 
by  said  twelfth  article  of  said  treaty ;  which  proof  shall  be 
presented  to  him  within  one  year  from  the  passage  of  this 
act ;  and  upon  failure  of  such  proof  and  proclamation  this  act 
becomes  of  no  effect  and  null  and  voidP 

Section  29  reads  as  follows : 

"That  there  is  hereby  appropriated,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriate,  the  sum  of  twenty- 
five  thousand  dollars,  or  so  much  thereof  as  may  be  neces- 
sary, which  sum  shall  be  expended  under  the  direction  of  the 
Secretary  of  the  Interior,  for  procuring  the  assent  of  the 
Sioux  Indians  to  this  act  provided  in  section  twenty-seven.'^ 

It  will  be  observed  by  the  reading  of  section  28  that  the 
taking  effect  of  the  act  generally  is  made  to  depend  upon  the 
assent  of  the  Indians  to  the  terms  of  the  act,  and  that  in  the 
event  of  the  failure  of  the  negotiations  to  that  end  the  act  is 
to  be  null  and  void.  This  is  the  plain  meaning  of  the  twenty- 
eighth  section,  and  must  be  given  effect,  unless  to  do  so 
would  be  to  thwart  the  manifest  purpose  of  the  act. 

It  is  too  clear  for  discussion  that  section  29  was  designed 
to  be  operative,  notwithstanding  these  provisions  of  section 
28;  for  it  would  be  absurd  to  suppose  that  Congress  pre- 
pared and  passed  this  long  act,  and  at  the  very  end  appro- 
priated a  sum  of  money  for  defraying  the  expenses  of  the 
negotiations  necessary  under  the  act,  and  yet  by  reason  of 
earlier  provisions  in  the  act  made  that  appropriation  invalid. 
Indeed,  upon  the  well  known  rule  that  where  there  are  con- 
flicting provisions  in  a  statute  the  last  shall  prevail  (Whar- 
ton's American  Law,  sec.  628),  this  twenty-ninth  section 
would  be  operative,  even  were  the  reasons  for  supporting 
such  construction  less  conclusive  than  they  are.  But  the 
same  considerations  do  not  demand  that  the  appropriation 
in  section  25  shall  be  held  to  be  available  independently  of 
the  result  of  the  negotiations.  Indeed,  from  the  reading  of 
the  act  it  does  not  appear  to  me  that  it  was  the  purpose  of 
Congress  that  the  survey  mentioned  in  section  25  should 
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be  made  unless  the  assent  of  the  Indians  to  the  act  shoald  be 
obtained.  There  are  many  reasons  why,  so  long  as  these 
lauds  should  remain  in  the  occupation  and  control  of  the  In- 
dians as  a  part  of  their  reservation,  such  surveys  should  not 
be  made.  The  makiuf^  of  such  surveys,  and  the  fixing  of  the 
necessary  monuments  as  landmarks,  would  naturally  be  re- 
garded by  the  Indians  as  an  evidence  of  the  purpose  on  the 
part  of  the  Government  at  no  remote  time  to  take  possession 
of  the  lands,  and  would  tend  to  excite  bad  feeling,  if  not 
actual  hostility.  Under  such  circumstances  there  would  be 
no  assurance  that  landmarks  so  established  might  not  be 
changed  or  obliterated  ^  and  it  is  quite  certain  that  the  fact 
that  surveys  had  been  made  by  the  Government  would  be 
regarded  by  lawless  white  men,  always  to  be  found  in  such 
localities,  as  an  excuse  for  trespassing  upon  the  Indian  lands. 
Moreover,  there  was  in  the  nature  of  the  case  no  necessity 
for  making  such  surveys  before  the  assent  of  the  Indians  to 
the  terms  of  the  act  should  be  obtained. 

It  is  suggested  that  Congress  knew  that  upon  proclama- 
tion of  the  President  these  lands  would  be  restored  to  the 
public  domain  and  be  opened  for  settlement,  and  that  white 
settlers  would  rush  in  and  take  possession  ^  and  unless  the 
lands',  herein  described  as  being  open  for  settlement  were 
carefully  designated  by  surveys,  little  iieed  would  be  paid  to 
the  proper  boundaries  of  the  several  reservations  contained 
in  the  act,  and  the  result  would  be  numerous  conflicts  between 
the  whites  and  Indians,  and  complications  would  arise  which 
would  be  detrimental  to  the  peace  and  comfort  of  both  In- 
dians and  whites.  The  answer  to  this  suggestion  is  plain. 
It  does  not  at  all  follow  that  these  lands  are  to  be  opened 
for  settlement  immediately  after  the  proclamation. referred 
to  in  section  28  shall  be  issued. 

A  settler  upon  unsnrveyed  public  lands  acquires  no  rights 
therein  {Buxton  v.  Traver,  130  U.  S.  R.,  232).  Moreover,  it 
has  been  repeatedly  decided  by  the  Supreme  Court  that  the 
President  has  the  power  to  reserve  and  withhold  any  part  of 
the  public  lands,  even  after  survey,  from  settlement,  and 
that  such  reservation  by  the  President  prevents  any  settler 
from  obtaining  any  right  in  the  premises.    ( WoUey  v.  Chap- 


470  HON.    W.    H.    H.    MILLER 

Great  Sioux  BesePTatloB. 

marij  101  U.  S.  B.,  769;    Williams  v.  Baker ^  17  Wall.,  144; 
Walcott  V.  Des  Moines  Co.,  6  Wall.,  681.) 

Bach  being  the  law,  I  am  unable  to  see  that  the  issaing  of 
the  proclamation  would  afford  any  excuse  for  settlers  enter- 
ing upon  these  lands,  and,  therefore,  I  see  no  ground  to  ap- 
prehend the  evil  consequences  above  suggested  as  likely  to 
result  from  a  proclamation  before  a  survey ;  and  I  can  not 
believe  that  it  was  the  purpose  of  Congress  to  make  this  ap- 
propriation of  $100,000  available,  and  to  have  the  same  ex- 
pended in  makjng  surveys,  before  there  was  any  assurance 
that  the  rights  of  the  Indians  in  the  land  would  be  extin- 
guished, and  the  full  title  acquired  by  the  Government. 

I  think  it  plain  that  it  was  the  purpose  of  Congress 
that  this  act  should  take  effect  when  the  negotiations  pro- 
vided for  should  result  in  the  consent  thereto  by  the  differ- 
ent bands  of  the  Sioux  Nation  of  Indians.  When  such  con- 
sent should  be  obtained  the  contract  would  be  complete. 
This  act  is  the  proposition  tendered  to  the  Sioux  Indians  by 
the  Government  of  the  CTnited  States ;  their  consent  is  the 
acceptance  of  that  proposition.  When  that  consent  is  given 
the  contract  is  binding  upon  both  parties,  and  the  procla- 
mation is  only  to  be  issued  as  a  public  evidence  of  that  con- 
tract. The  proclamation  does  not  consummate  the  contract  ^ 
it  simply  evidences  it.  The  language  is :  "That  said  accept- 
ance and  consent  (of  the  Indians)  shall  be  made  known  by 
proclamation  of  the  President,  of  the  United  States,  upon 
satisfactory  proof  presented  to  him  that  the  same  has  been 
obtained  in  the  manner  and  form  required  by  said  twelfth 
article  of  saia  treaty.'' 

My  opinion,  therefore,  is  that  the  act  takes  eftect  when,  as 
matter  of  fact,  the  consent  of  the  Indians  to  the  act  has  been 
obtained,  and  that  while  the  proclamation  should  be  promptly 
issued  upon  the  presentation  of  said  proof,  the  vitality  of  the 
act  is  not  suspended  awaiting  such  proclamation. 
Eespectfully  yours, 

W.  H.  H.  MILLER. 

The  Segbetabt  of  the  Intebios. 
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CASE  OF  PRIVATE  JAMES  BELL. 

B,f  while  a  private  soldier,  received  a  certificate  of  merit  from  the  Prefli- 
dent  for  distinguished  services,  which  entitled  him,  nnder  section  1285^ 
Revised  Statates,  to  *'  additional  pay  at  the  rate  of  |2  per  month/'  He 
was  discharged  as  such  private  soldier,  and  thereupon  enlisted  as  a 
*'  general  service  messenger,''  agreeably  to  the  provisions  of  the  act  of 
July  29, 1886,  chapter  810 :  ffeldt  that  be  is  not  entitled,  as  such  general 
service  messenger,  in  addition  to  the  compensation  provided  for  in  that 
act,  to  the  $2  per  month  provided  for  in  said  section  1285. 

Department  op  Justice, 

January  8, 1890. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  jour 
communication  of  December  24th  last,  wherein  you  ask  my 
opinion  whether  under  the  act  of  Congress  approved  July 
29, 1886  (24  Stat.,  167),  a  private  soldier,  James  Bell,  who  has 
become  a  *•  general  service  messenger,'' is  entitled  to  be  paid, 
in  addition  to  the  monthly  pay  of  $60  x>er  month  provided 
for  in  that  act,  the  further  sum  of  $2  per  month  additional 
pay  provided  for  in  section  1285  of  the  Revised  Statutes. 

The  act  of  Congress  above  referred  to,  authorizing  the  ap- 
pointment of  "general  service  messengers,"  provides  that 
such  messengers  "shall  be  paid  at  the  rate  of  $60  per  month ; 
and  all  of  such  men  shall  be  mustered  for  pay  monthly  the 
same  as  enlisted  men,  and  shall  receive  no  other  compensationy 
payj  or  allowancej  except  when  on  duty,  when  necessity  re- 
quires, they  shall  each  be  allowed  for  subsistence  one  ration 
in  kind  to  be  issued  by  the  Commissary  Department." 

Section  1285  of  the  Revised  Statutes  reads  as  follows : 

"  A  certificate  of  merit  granted  to  a  private  soldier  by  the 
President,  for  distinguished  services,  shall  entitle  him  to  ad- 
ditional pay,  at  the  rate  of  two  dollars  per  month,  while  he 
remains  continuously  in  the  service ;  and  such  certificate  of 
merit  granted  to  a  private  soldier  who  served  in  the  war  with 
Mexico  shall  entitle  him  to  such  additional  pay,  although 
he  may  not  have  remained  continuously  in  the  service." 

I  understand  from  your  statement  of  facts  that  Private 
James  Bell,  prior  to  the  time  when  he  was  appointed  such 
"  general  service  messenger,"  had  received  the  certificate  of 
merit  granted  by  the  President,  entitling  him  to  such  addi- 
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tional  pay  of  $2  per  mouth ;  and  that  on  the  Slat  day  of  July^ 
1886,  he  was  discharged  as  such  private  soldier  to  enable  him 
to  enlist  as  a  *'  general  service  messenger." 

There  is  mach  force  in  the  suggestion  that  we  ought  not 
to  suppose  that  it  was  the  purpose  of  Congress  to  take 
away  from  a  private  soldier  the  reward  provided  by  statute 
for  his  distinguished  services,  and  were  the  statute  less  clear 
and  specific  in  its  language  I  should  be  disposed  to  adopt 
this  view ;  but  section  1285  characterizes  this  $2  per  month 
as  additional pay^  and  the  act  providing  for  "general  service 
messengers"  says  that  such  messengers  shall  receive  no 
other  compensation,  pay,  or  allowance,  except  in  the  specific 
case  named.  It  seems  to  me  there  is  no  room  here  for  con- 
struction, whatever  may  be  thought  of  the  wisdom  or  policy 
of  the  enactment  depriving  this  soldier  of  the  reward  of  his 
gallantry.  It  is  sufficient  for  me,  my  duty  being  to  interpret 
and  not  to  make  laws,  that  so  the  statute  is  written.  In  my 
opinion  Private  James  Bell,  having  become  a  *'  general  serv- 
ice messenger,"  is  not  entitled  to  the  additional  pay  pre- 
scribed by  section  1285. 
Respectfully  yours, 

W.  H.  fl.  MILLER. 

The  Sbceetaey  of  War. 


NAVAL  COURT-MARTUL. 

Upon  coDBlderation  of  articles  24,  43,  and  44  for  the  government  of  the 
Navy  (sec.  1624,  Rev.  Stat.):  ffeld,  that  there  may  be  two  arrests, 
namely,  (1)  an  arrest  in  an  emergency,  or  upon  discovery  of  the  al- 
leged wrongdoing,  with  a  view  to  a  preliminary  examination,  and,  if 
necessary,  the  formulation  and  specification  of  charges ;  (2)  an  arrest 
for  trial :  held,  further,  that  article  43  in  the  provision  declaring  that 
<'  the  person  accused  shall  be  furnished  with  a  true  copy  of  the  charges, 
with  the  specifications,  at  the  time  he  is  put  under  arrest,''  has  refer- 
ence to  the  arrest  for  trial,  and  not  to  the  arrest  in  the  first  instance. 

Department  op  Justice, 

January  IS,  1890. 
SiE :  I  have  your  communication  of  January  6,  wherein 
you  ask  my  opinion  on  the  following  question,  namely  : 
"  Whether  the  provisions  of  articles  43  and  44  of  section 
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1624,  Bevised  Statates,  coDtemplate  that  a  person  accused 
shall  be  furnished  with  a  true  copy  of  the  charges,  with  the 
specifications,  at  the  time  of  his  apprehension  or  arrest  as  a 
preliminary  to  an  investigation  of  the  complaints  against 
him,  to  determine  whether  or  not  there  shall  be  a  trial;  or  at 
the  time  when,  after  such  preliminary  investigation,  the  con- 
vening authority,  having  decided  to  convene  a  general  court- 
martial  for  the  trial  of  the  case,  places  the  accused  under  ar- 
rest for  trial." 

Section  1624  of  the  Revised  Statutes  provides : 

"  The  Navy  of  the  United  States  shall  be  governed  by  the 
following  articles." 

Thereupon  follow  sixty  articles,  including  numbers  43  and 
44  referred  to  in  your  question. 

The  matter  under  consideration  in  articles  43  and  44,  as 
well  as  in  the  articles  preceding  and  following,  is  the  subject 
of  naval  courts-martial. 

Article  24  reads  as  follows : 

'^No  commander  of  a  vessel  shall  inflict  upon  a  commis- 
sioned or  warrant  officer  any  other  punishment  than  private 
reprimand,  suspension  from  duty,  arrest,  or  confinement,  and 
such  suspension,  arrest,  or  confinement  shall  not  continue 
longer  than  ten  days,  unless  a  further  x)eriod  is  necessary  to 
bring  the  offender  to  trial  by  a  court-martial ;  nor  shall  he 
inflict,  or  cause  to  be  inflicted,  upon  any  petty  officer  or  per- 
son of  inferior  rating,  or  marine,  for  a  single  ofiense,  or  at 
any  one  time,  any  other  than  one  of  the  following  punish- 
ments." 

(Here  follows  a  list  of  the  punishments.) 

Articles  36,  37,  38,  39,  40,  41,  and  42  provide  for  the  con- 
vening, organization,  and  conduct  of  general  courts-martial. 
Then  follows  article  43,  which  reads  as  follows : 

*•  The  person  accused  shall  be  furnished  with  a  true  copy 
of  the  charges,  with  the  specifications,  at  the  time  he  is  put 
under  arrest ;  and  no  other  charges  than  those  so  furnished 
shall  be  urged  against  him  at  the  trial,  unless  it  shall  appear 
to  the  court  that  intelligence  of  such  other  charge  had  not 
reached  the  officer  ordering  the  court  when  the  accused  was 
put  under  arrest,  or  that  some  witness  material  to  the  sup- 
port of  such  charge  was  at  that  time  absent  and  can  be  pro- 
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daced  at  the  trial ;  in  which  case  reasonable  time  shall  be 
given  to  the  accased  to  make  his  defense  against  snch  new 
charge.'^ 

Article  44  reads  as  follows  : 

"  Every  oflBc<*r  who  is  arrested  for  trial  shall  deliver  up  hi& 
sword  to  his  commanding  officer  and  confine  himself  to  the 
limits  assigned  him,  on  pain  of  dismissal  from  the  service.'^ 

Year  commnnication  states  that  your  question  is  asked 
with  reference  to  the  case  of  an  officer  who  was  tried  before 
a  naval  general  court-martial,  upon  charges  of  <^  disobe<lience 
to  orders,  disrespect  toward  the  acting  Secretary  of  the  I^avy,'' 
and  "  disrespect  to  the  Secretary  of  the  Navy,"  found  guilty^ 
and  dismissed  from  the  service.  You  further  state  that  when 
arraigned  for  trial  he  interposed  as  a  plea  to  the  jurisdiction 
of  the  court  the  fact  that  he  had  not  been  furnished  with  a^ 
copy  of  the  charges  and  specifications  against  him  at  the  time 
of  his  original  arrest ;  but  I  infer  from  your  communication 
that  they  were  furnished  him  at  the  time  he  was  formally  ar- 
rested for  trial,  though  he  had  been  in  confinement  for  some 
time  previous  to  that  time. 

In  construing  statutes,  the  purpose  of  their  enactment  and 
the  evils  to  be  remedied  mrst  be  considered.  The  general 
purpose  of  section  1624  was,  by  the  enactment  of  proper  reg- 
ulations or  articles  of  war,  to  promote  the  efficiency  and  dis- 
cipline of  the  Navy. 

It  is  a  matter  of  most  common  information  that  it  is  es- 
sential to  such  efficiency  and  discipline  that  a  commanding 
officer  shall  have  the  right  and  the  power  promptly,  by  ar- 
rest and  otherwise,  to  enforce  obedience  to  orders  and  fidelity 
to  duty.  To  this  end  article  24  recognizes  the  right  of  such 
commander  to  reprimand,  suspend  from  duty,  arrest,  or  con- 
fine the  delinquent  inferior  officer,  and  recognizing  such  right 
puts  limitations  thereon.  That  such  a  power  in  a  command- 
ing officer  is  essential  is  too  plain  for  argnment,  and  I  do  not 
understand  that  it  is  denied.  It  is,  however,  insisted  that 
consistently  with  article  43  no  person  arrested  under  arti- 
cle 24,  even  though  it  should  be  for  disobedience  of  orders, 
cowardice,  or  any  other  breach  of  discipline  in  the  face  of 
the  enemy,  or  in  the  midst  of  a  battle,  could  afterward  be 
tried  for  the  offense  for  which  snch  arrest  was  made,  unless 
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"at  the  time'^  of  such  arrest  he  were  farnished  with  a  copy 
of  the  charges  and  specifications  apon  which  it  was  after- 
ward proposed  to  try  him.  To  so  hold  would  be  to  impute 
to  the  law-making  power  a  purpose  at  variance  with  what 
we  are  bound  to  presume  was  in  view  in  enacting  this  statute. 

Construing  articles  24, 43,  and  44  together,  it  is,  in  my  opin- 
ion, clear  that  there  may  be  two  arrests ;  first,  an  arrest  in  an 
emergency,  or  upon  the  discovery  of  the  alleged  wrongdo- 
ing, with  a  view  to  a  preliminary  examination,  and  if  neces- 
sary the  formulation  and  specification  of  charges;  and,  sec- 
ond, in  the  language  of  article  44,  "  an  arrest  for  trial."  I 
think  it  equally  clear  that  article  43,  providing  that  "  the 
person  accused  shall  be  furnished  with  a  true  copy  of  the 
charges,  with  the  specifications,  at  the  time  he  is  put  under 
arrest,"  has  reference  to  the  second  and  formal  arrest  for 
trial,  as  referred  to  in  article  44.  This,  moreover,  is  fortified 
by  the  reason  which  underlies  the  reqairement  that  these 
charges  and  specifications  be  furnished.  What  is  that  rea- 
son f  It  is  the  same  which  requires  a  defendant  on  trial,  in 
a  civil  court,  to  be  furnished  with  a  copy  of  the  indictment 
against  him,  namely,  that  he  may  know  what  charges  he  is 
required  to  meet,  and  may  have  an  opportunity  to  make 
preparation.  To  this  end  iUis  in  no  way  essential  that  he 
shall  havea  copy  of  the  charges  at  the  time  of  his  original 
arrest,  but  it  is  essential  that  he  shall  have  them  a  reason- 
able time  before  he  is  put  upon  trial;  and  this  right  is  se* 
cured  him  by  the  construction  which  gives  him  the  charges 
and  specifications  when  he  is  arrested  for  trial.  Of  course^ 
should  he  show  that  the  time  intervening  between  the  fur- 
nishing of  such  charges  and  specifications  and  the  time 
when  he  is  called  upon  to  plead  has  not  been  of  reasonable 
length  he  would  be  entitled  to  a  postponement;  but  that 
would  be  a  question  going  to  the  fairness  of  the  trial,  and 
not  to  the  jurisdiction  of  the  court. 

The  conclusion  which  has  been  reached  is  fortified  by  the 
language  of  article43.  That  language  is  not  that  the  accased 
shall  be  furnished  with  a  copy  or  a  statement  of  the  com- 
plaint against  him,  at  the  time  of  his  arrest,  but  with  a  <*  true 
copy  of  the  charges  with  the  specifications  " ;  using  language 
which  implies  that  the  charges  have  been  prepared  with  all 
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the  care  and  formality  of  an  indictment;  language  utterly 
inconsistent  with  the  idea  that  the  accused  is  entitled  to  them 
^t  the  time  of  his  original  arrest. 

There  is  no  more  urgent  reason  why  a  naval  officer  put  in 
arrest  should,  at  the  time,  be  given  a  copy  of  the  charges  and 
specifications  against  him  than  in  the  case  of  an  army  officer ; 
yet  articleTl  of  section  1242,  Revised  Statutes,  provides  that 
in  case  of  an  arrest  of  an  army  officer  a  copy  of  the  charges 
shall  be  served  upon  him  within  eight  days  after  his  arrest 
I  have  no  doubt  that  both  the  spirit  and  the  letter  of  the  ar- 
ticles for  the  government  of  the  Navy  require  that  a  copy  of 
such  charges  and  specifications  be  furnished  within  a  rea- 
sonable time  after  the  first  arrest;  and  what  would  be  such 
reasonable  time  would  depend  on  the  circumstances  of  each 
case.  Whether  they  were  so  ftirnished  in  this  particular  case, 
or  whether  the  convening  of  the  court-martial  was  too  long 
delayed,  are  questions  with  which  I  have  nothing  to  do.  It 
would  seem,  however,  that,  in  any  event,  those  objections 
would  go  only  to  the  regularity  of  the  proceedings — not  to 
the  jurisdiction  of  the  court.  But,  waiving  that  point,  all  I 
am  called  upon  to  decide  is  whether  article  43  of  section  1624 
is  imperative  in  the  requirement  that  tbe  person  accused 
shall  be  furnished  with  *'  a  truejBopy  of  the  charges,  with  the 
specifications,  at  the  time  he  is  put  under  arrest  "Jn  the  first 
instance,  and  that  question,  in  my  opinion,  should  be  an- 
swered in  the  negative. 
Respectfully  yours, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Navy. 


PARDON. 

The  President  has  power  to  grant  a  pardon  to  a  prisoner  undergoing 
paniahment  for  a  contempt  of  court. 

Department  op  Justice, 

January  30, 1890. 
Sir  :  I  have  examined  the  question  made  by  you  as  to  your 
power  to  grant  a  pardon  to  a  prisoner  undergoing  a  sentence 
for  contempt  of  court.    I  find  that  the  existence  of  such  a 


TO   THE   PRESIDENT.  477 

No  Man's  Lani. 

power  has  been  affirmed  in  opinions  by  several  of  my  prede- 
cessors, as  follows :  First,  by  Mr.  Gilpin  (3  Opin.,  622);  sec- 
ond, by  Mr.  Mason  (4  Opin.,  458) ;  third,  by  Mr.  Crittenden 
(5  Opin.,  679). 

I  also  find  that  the  same  thing  has  been  adjadged  by  the 
United  States  circuit  court  (17  Blatchford,  230);  also,  by  the 
supreme  court  of  Mississippi  in  ex  parte  Hickey  (12  Miss.,  75). 
It  has  been  decided  over  and  over  again  that  contempt  of 
court  is  an  offense  against  the  Fnited  States. 

I  think,  therefore,  so  far  as  the  existence  of  your  power  is 
concerned)  there  need  be  no  hesitation  to  act  in  the  premises ; 
indeed,  I  know  beyond  question  that  the  power  exists. 

I  return  you  herewith  the  papers  in  the  case. 
Respectfully  yours, 

W.  H.  H.  MILLER. 

The  President. 


NO  MAN'S  LAND. 

Upon  reexamination  of  the  question  whether  the  territory  called  ''  No 
Man's  Land"  lies  within  the  boundaries  of  auy  jadloial  district  of  the 
United  States :  Advised  (1)  that  from  January  6,  1883,  to  March  1, 1889| 
said  territory  was  included  within  the  boundaries  of  the  Judicial  dis- 
trict for  the  northern  district  of  Texas;  (2)  that  since  March  1,  1889, 
it  has  been  and  is  included  in  the  judicial  district  for  the  eastern  dis- 
trict of  Texas ;  thus  dissenting  from  the  opinion  of  Attorney-Generat 
Qarland  of  November  15, 1887  {ante,  p.  66). 

Violations  of  laws  of  the  United  States  committed  within  that  territory 
are  properly  cognizable  in  the  circuit  and  district  courts  of  the  United 
States  for  the  eastern  district  of  Texas. 

Department  of  Justice, 

January  31, 1890. 
Sm :  I  have  the  honor  to  acknowledge  the  receipt  of  yonr 
letter  of  January  7, 1890,  inclosing  a  copy  of  a  letter  from  the 
Commissioner  of  Internal  Eevenne,  a  copy  of  a  letter  of  De- 
cember 30, 1889,  from  N.  F.  Acers,  collector  of  internal  revenne 
for  the  district  of  Kansas,  all  relating  to  affairs  in  "  No  Man's 
Land.''  I  am  reqaestiCd  to  inform  you  whether  it  is  now  held 
that  the  United  States  courts  have  jurisdiction  over  «*  internal 
revenue"  offenses  committed  in  that  land ;  also  respecting  a 


478  HON.   W.   H.    H.    MILLER 


No  MaB*§  LftBi. 


decision  by  Judge  Foster,  affirmed  by  Jadge  Brewer,  and 
referred  to  in  Acer's  letter. 

On  the  16th  day  of  November,  1887,  my  predecessor,  in 
an  opinion  to  the  Secretary  of  the  Treasury,  advised  that 
acts,  elsewhere  panishable  as  criminal  by  the  laws  of  the 
United  States,  if  perpetrated  in  "  No  Man's  Land"  could  not 
be  punished,  because  this  land  was  not  then  included  in  a 
judicial  district,  the  boundaries  of  which  "  were  previously 
ascertained  by  law."  (Article  VII,  Amendments  to  the  Con- 
stitution of  the  United  States.)  A  recent  decision  of  the 
Federal  court,  in  re  Jackson^  circuit  court,  district  of  Kansas 
(40  Federal  Reporter,  372),  having  expressed  a  contrary 
opinion,  I  deem  it  proper  to  review  the  facts* 

The  territory  commonly  known  as  "No  Man's  Laud"  is  a 
strip  about  175  miles  in  length  and  35  miles  in  width  ]  it  is 
bounded  northerly  by  the  States  of  Colorado  and  Kansas, 
easterly  by  the  one  hundredth  meridian  west  of  Greenwich, 
southerly  by  the  State  of  Texas,  and  westerly  by  New  Mex- 
ico. Originally  this  territory  formed  a  part  of  Texas,  whose 
boundary  on  the  north,  at  the  date  of  its  admission  to  the 
Union  in  1845,  was  what  is  now  known  as  the  southern  line 
of  Kansas  and  Colorado,  and  on  the  west  by  New  Mexico, 
then  Mexico. 

In  1850  the  boundaries  of  Texas  were  established  (9  Stat, 
446),  by  which  act  all  its  territory  exterior  to  these  bounda- 
ries was  ceded  to  the  United  States;  this  included  "No 
Man's  Land."  From  that  time  this  strip  became  part  of  the 
public  domain  of  the  United  States. 

Is  this  territory  included  in  a  judicial  district  the  bounda- 
ries of  which  are  "  ascertained  by  law  ?  "  December  29, 1846, 
while  this  strip  belonged  to  Texas,  that  State  was  organized 
into  a  United  States  judicial  district  called  the  district  of 
Texas,  with  courts  having  the  same  jurisdiction  as  the  United 
States  circuit  and  district  courts.  On  the  establishment  of 
the  boundaries  of  Texas  in  1850,  as  above,  there  was  no  pro- 
vision in  terms  modifying  the  previous  jurisdiction  of  the 
United  States  courts  of  this  Territory.  The  same  is  true 
when,  February  21, 1857  (11  Stats.,  164),  the  State  of  Texas 
^as  divided  into  judicial  districts. 

The  effect  of  these  acts  was  probably  to  place  this  land  out- 
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side  of  any  judicial  distriot  wliose  boandaries  were  estab- 
lished by  law.  It  still  formed  a  part  of  the  public  domain  of 
the  United  States,  and  what  was  then  its  exact  legal  status 
is  the  question  upon  which  the  difference  of  opinion  has  arisen. 
If  it  was  thereafter  legally  known  as  "Indian  country/'  so 
that  subsequent  acts  of  Gongress  designating  "  Indian  coun- 
try" applied  to  it,  then  it  will  be  found  to  be  included  in  a 
judicial  district  of  the  United  States,  the  boandaries  of  which 
"  are  ascertained  by  law ;  '^  if  the  contrary,  then  it  is  not  so 
included.  Upon  the  assumption  that  it  was  not  legally  des 
ignated  as  "  Indian  country  ^  or  ^»  Indian  territory"  is  based 
the  opinion  of  my^  learned  predecessor  above  referred  to. 
While  not  free  from  doubt,  I  am  inclined  to  the  view  that 
this  strip  is  legally  designated  as  "  Indian  country  "  or  "  In- 
dian territory,"  using  the  word  "  territory  "  not  in  the  sense 
of  a  political  organization,  but  synonymously  with  "  country  " 
or  *'land." 

In  an  opinion  given  to  the  Secretary  of  War  on  August  12, 
1879  (U  Opin.,  290),  Attorney-General  Williams  said: 

"The  question  what  is  Indian  country  within  the  meaning 
of  the  Indian  intercourse  laws,  is  one  of  less  easy  solution. 
By  the  act  of  March  30, 1802  (2  Stat.,  139),  a  boundary  line 
between  the  territory  then  allotted  or  secured  by  treaty  to 
the  Indians  (which  is  therein  designated  as  '  Indian  country') 
and  the  other  territory  of  the  United  States  was  definitely 
established  by  metes  and  bounds,  with  a  proviso,  however, 
that  the  same  might  thereafter  be  varied  by  treaties  with 
the  Indians.  From  the  multiplicity  of  these  treaties,  it  in 
thie  course  of  time  became  too  difficult  to  ascertain  precisely 
what  were  the  limits  of  the  Indian  country.  To  remedy  this 
inconvenience  and  render  those  limits  more  obvious  and  cer- 
tain, the  act  of  June  30, 1834(4  Stat.,  729),  in  its  first  section 
provided  '  that  ail  that  part  of  the  United  States  west  of 
the  Mississippi,  and  not  within  the  States  of  Missouri  and 
Louisiana  or  the  Territory  of  Arkansas,  and  also  that  part 
of  the  United  States  east  of  the  Mississippi  Eiver,  and  not 
within  any  State,  to  which  the  Indian  title  has  not  been  ex- 
tinguished, for  the  purposes  of  this  dctj  be  taken  and  deemed 
to  be  the  Indian  conntry.' 

"The  understanding  of  the  framers  of  the  law  of  1834 
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was,  that  the  Indian  country,  as  thereby  defined,  would  em- 
brace, first,  the  whole  of  the  territory  of  the  United  States 
west  of  the  Mississippi,  not  within  the  States  of  Missouri  and 
Louisiana  or  the  Territory  of  Arkansas ;  second,  that  part  of 
the  territory  of  the  United  States  eastof  the  Mississippi  not 
within  any  State,  to  which  the  Indian  title  remains  unex- 
tinguished (see  report  of  the  committee.  House  of  Represen- 
tatives, No.  474,  first  session  Twenty-third  Congress,  pp.  1,10). 
In  the  report  just  cited  it  is  remarked  with  reference  to  the 
Indian  country,  as  defined  in  the  first  section  of  that  act: 
'  On  the  west  side  of  the  Mississippi  its  limits  can  only  be 
changed  by  legislative  act.  On  the  east  side  of  that  river  it 
will  continue  to  embrace  only  those  sections  of  country  not 
within  any  State  to  which  the  Indian  title  shall  not  be  ex- 
tinguished. The  effect  of  the  extinguishment  of  the  Indian 
title  to  any  portion  of  it  (t.  6.,  of  the  country  east  of  the  Mis- 
sissippi) will  be  the  exclusion  of  such  portion  from  the  In- 
dian country.'    •    •    • 

"  From  this  legislation  it  would  seem  thatin  the  view  of  Con- 
gress, the  Indian  country  west  of  the  Mississippi,  as  defined 
in  the  act  of  1834,  wa>s  originally  limited  to  the  territory  then 
belonging  to  the  United  States  situated  between  that  river 
and  theltocky  Mountains,  and  not  within  the  States  of  Mis- 
souri and  Louisiana  or  the  Territory  of  Arkansas.  Respect- 
ing that  part  of  the  Indian  country,  it  was  the  understanding 
of  the  framers  of  the  act  of  1834  that  the  limits  thereof  could 
only  be  changed  by  legislative  enactment.  I  am  not  aware 
of  the  existence  of  any  statute  that,  in  direct  terms,  changes 
those  limits.  But  the  course  of  legislation  since  the  date  of 
that  act  in  opening  up  a  great  portion  of  that  region  to  se^ 
tlement,  in  establishing  Territorial  governments  there,  and  in 
the  admission  of  new  States  formed  therein,  has  doubtless 
the  effect  to  alter  the  limits  referred  to,  or  at  least  to  veiy 
much  restrict  the  applicability  of  the  Indian  intercourse  laws 
within  the  district  of  country  thereby  described.'' 

If  the  assumption  that  the  limits  of  "  Indian  territory  " 
might  be  reduced,  but  not  enlarged^  without  Congressional 
action,  is  correct,  then  this  opinion  corroborates  that  of  No- 
vember 17,  1887,  anpraj  for  in  1834,  when  this  act  was  passed^ 
this  strip  was  not  a  part  of  the  public  domain  of  the  United 
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States.  1  am  coustraiued,  hoNvever,  to  adopt  the  reasouiug 
of  Brewer,  J.,  uow  a  justice  of  the  Supreme  Court  of  the 
Cnited  States,  on  this  subject,  as  found  in  reJackaon^  supra, 
that  while  the  definition  of  "Indian  country"  given  in  the 
a(;t  of  June  30, 1834,  was  made  "  for  the  purposes  of  that  act," 
yet  "  this  original  territorial  boundary  may,  without  any  un- 
due stretch  of  language,  be  regarded  as  a  shifting  boundary" 
as  the  territorial  extension  of  the  United  States  increases^  or 
as  a  Territory  was  carved  out  of  it  for  political  organization." 

The  Supreme  Court  of  the  United  States,  in  Ex  parte  Crow 
Dog  (109  U.  S.  R.,  556),  held  that  the  definition  of  the  term 
'  Indian  country,'  contained  in  chapter  61,  section  1,  of  the  act 
of  1834  (4  Stat.,  729),  though  not  incorporated  in  the  Revised 
Statutes,  and  though  repealed  simultaneously  with  their  en- 
actment, may  be  referred  to  in  order  to  determine  what  is 
meant  by  the  term  when  ufted  in  statutes,  and  that  it  applies 
to  all  the  country  to  which  the  Indian  title  has  not  been  extin- 
guished within  the  limits  of  the  United  States,  whether  within 
a  reservation  or  not,  and  whether  acquired  before  or  since  the 
passage  of  that  act. 

The  United  States,  in  1865  (14  Stat.,  717),  entered  into  a 
treaty  with  the  Comanche  and  Kiowa  tribes  of  Indians.  The 
treaty  describes  a  tract  embracing  the  land  in  question,  and 
set  apart  the  same  ^^for  the  absolute  and  undisturbed  use 
and  occupation  of  the  tribes  who  are  parties  to  this  treaty, 
and  of  such  other  friendly  tribes  as  have  heretofore  resided 
within  the  limits,  or  as  they  may  from  time  to  time  agree  to 
admit  among  them."  Thus  this  strip,  to  all  intents  and  pur- 
poses, by  Congressional  action  became  "Indian  country." 
The  act  establishing  the  district  court  of  the  United  States 
at  Wichita,  Kans.,  and  for  other  purposes  (22  Stat.,  400,  sec. 
2)  provided,  *'  That  all  that  part  of  the  Indian  Territory 
lying  north  of  the  Canadian  Eiver  and  east  of  Texas  and 
the  one  hundredth  meridian,  not  set  apart  and  occupied  by 
the  Cherokee,  Creek,  and  Seminole  Indian  tribes,  shall  from 
and  after  the  passage  of  this  act  be  annexed  to  and  consti- 
tute a  part  of  the  United  States  judicial  district  of  Kansas; 
and  the  United  States  district  courts  at  Wichita  and  Fort 
Scott,  in  the  district  of  Kansas,  shall  have  exclusive  original 
jurisdiction  of  all  offenses  committed  within  the  limits  of  the 
274-— VOL  XIX 31 
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territory  hereby  annexed  to  said  district  of  Kansas  against 
any.  of  the  laws  of  the  United  States  now  or  that  may  here- 
after be  operative  therein.''  Section  3  provided,  "  That  all 
that  portion  of  Indian  Territory  not  annexed  to  the  district 
of  Kansas  by  this  act,  and  not  set  apart  and  occupied  by  the 
Cherokee,  Creek,  Choctaw,  Chickasaw,  and  Seminole  Indian 
tribes,  shall,  from  and  after  the  passage  of  this  act,  be  an- 
nexed to  and  constitute  a  part  of  the  United  States  judicial 
district  known  as  the  northern  district  of  Texas }  and  the 
United  States  district  court  at  Graham,  in  said  northern 
district  of  Texas,  shall  have  exclusive  original  jurisdiction  of 
all  offenses  committed  within  the  limits  of  the  territory 
hereby  annexed  to  said  northern  district  of  Texas  against 
any  of  the  laws  of  the  United  States  now  or  that  may  here- 
after be  operative  therein." 

The  whole  <' Indian  country"  is  thus  embraced,  and  the 
land  in  question  was  within  the  limits  of  the  judicial  district 
of  Texas.  This  act  was  passed  January  6,  1883.  Further 
legislation  was  had  in  the  act  of  March  1, 1889  (25  Stat.,  783), 
entitled  <^  An  act  to  establish  a  United  States  court  in  the 
Indian  Territory ,  and  for  other  purposes."  Section  1  describes 
tiie  boundaries  as  follows;.  N'orth,  by  the  State  of  Kansas; 
east,  by  the  States  of  Missouri  and  Arkansas;  south,  by  the 
State  of  Texas;  west,  by  the  State  of  Texas  and  the  Territory 
of  New  Mexico.  "No  Man's  Land"  is  thus  included  in  the 
boundaries.  Section  17  declares  the  Indian  Territory  under 
the  jurisdiction  of  the  United  States  circuit  and  district 
courts.  It  is  divided  into  two  parts,  one  particularly  de- 
scribed and  assigned  to  the  district  of  Kansas,  while  the 
whole  remaining  portion  is  made  subject  to  the  jurisdiction 
of  the  eastern  district  of  Texas.  Were  the  matter  merely  in 
doubt  I  should  be  unwilling  to  conclude  that  Congress  had 
neglected  to  provide  for  the  due  execution  of  the  laws  of  the 
United  States  in  any  public  domain. 

My  conclusions  are: 

First.  That  from  January  6,  1883,  to  March  1,  1889,  this 
strip  of  land  was  included  within  the  boundaries  of  a  judicial 
district  "  ascertained  by  law,"  viz,  the  judicial  district  for 
the  northern  district  of  Texas. 

Second.  That  since  March  1, 1889,  this  Territory  has  been 
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and  is  incladed  iu  the  judicial  district  for  the  eastern  district 
of  Texas. 

Third.  That  violations  of  all  laws  of  the  United  States 
committed  within  that  boundary,  whether  criminal  or  relat- 
ing to  "internal  revenue,'' are  properly  cognizable  in  the 
drcuit  and  district  courts  of  the  the  LTnited  States  for  the 
eastern  district  of  Texas  established  as  above. 

The  case  referred  to  in  Collector  Acer's  letter  is  that  of  the 
United  States  v.  8oule  et  al.  (30  Federal  Reporter,  918). 
I  am,. sir,  very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLBE. 

The  Secretary  op  the  Treasury. 


POWER  OF  ATTORNEY— REVOCATION. 

A  power  of  attorney  given  to  collect  a  claim  against  the  Government, 
with  an  agreement  that  the  donee  of  the  power  shall  receive  "a  sum 
eqnal  to  50  per  cent,  of  the  amount  allowed''  on  the  claim,  is  not  a 
power  coapled  with  an  interest,  and  is  revocahle. 

The  power  having  been  given  to  a  firm,  one  of  the  members  of  which  has 
since  died,  whereby  the  firm  became  dissolved,  such  power  can  not  be 
executed  by  the  surviving  members. 

Under  the  circumstances  stated,  the  power  should  not  be  recognized. 

Department  op  Justice, 

Januaf^  31,  1890. 

Sir  :  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  Jnne  27, 1889.    In  it  you  ask— 

"  Whether  i)owers  of  attorney,  coupled  with  an  interest,  and 
irrevocable  in  terms,  given  to  a  firm  prior  to  the  death  of 
one  of  the  parlies,  and  since  revoked  by  the  principals,  are 
null  and  void,  or  whether  such  powers  still  remain  valid  not- 
withstanding the  revocation  by  the  principals!'' 

This  question  is  materially  modified  by  the  facts  set  forth 
in  the  ^*  detailed  statement"  of  the  Solicitor  of  the  Treasury, 
to  which  you  call  my  attention,  and  still  more  by  the  blank 
forms  of  contract  and  power  of  attorney  inclosed  in  your  let- 
ter of  July  6, 1889,  which  you  give  "  as  representing  the  exact 
nature  of  the  powers  and  agreement  in  question." 

In  the  question  you  assume  that  the  papers  show  a  power 
coupled  with  an  interest ;  but  I  do  not  think  there  is  con- 
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tained  in  this  contract  what  the  law  recognizes  as  a  "  power 
coupled  with  an  interest,"  sach  as  would  present  a  principal 
from  revoking  his  authority.  By  the  contract,  Riggs,  Whitely 
&  Co.  agree  to  take  charge  and  control  of  the  second  party's 
claim  against  the  United  States,  and  to  prosecute  the  same, 
for  which  the  second  party  agrees  that  the  first  party  shall 
have  ^^a  sum  equal  to  50  per  cent"  of  the  amount  allowed 
on  such  claim.  The  power  of  attorney  provides  that  the 
above  second  party  appoints  said  Biggs,  Whitely  &  Go.  its 
attorney  irrevocable  to  collect  such  claim,  in  the  name  of  said 
second  party,  that  is,  in  the  name  of  the  principals,  and  gives 
the  usual  power  to  sue  for,  or  settle  and  compromise,  the  same, 
give  receipts,  etc. 

I  do  not  find  in  the  contract  or  power  of  attorney,  either  or 
both,  that  any  interest  in  such  claim  is  given  to  Riggs,  Whitely 
&  Co.  before  or  even  after  it  shall  be  allowed.  The  agree- 
ment is  that  they  shall  receive  '<  a  sum  equal  to  50  per  cent, 
of  the  amount  allowed."  This  is  not  sufficient  to  create  a 
power  coupled  with  an  interest,  under  the  authorities. 

"  By  the  phrase  *  coupled  with  an  interest '  is  not  meant  an 
interest  in  the  exercise  of  the  power,  but  an  interest  in  the 
property  on  which  the  power  is  to  operate."  (Hunt  v.  Rous- 
manier^s  Administrator ^H  Wheat,  174.) 

**  A  mere  interest  in  the  results  or  proceeds  of  the  exe- 
cution of  the  authority,  as  by  way  of  compensation,  is  not 
enough."  (Mechem  on  Agency  sections  207  and  244,  and 
cases  cited.) 

Nor  is  the  word  "  irrevocable  "  in  the  power  of  attorney 
conclusive.  It  is  the  general  rule  that  a  principal  can  revoke 
the  power,  except  in  cases  where  the  power  is  coupled  with 
a  sufficient  interest,  although  the  power  be  in  express  terms 
declared  to  be  "exclusive"  or  "irrevocable."  (Mechem  on 
Agency,  sections  204,  207,  and  cases  cited.)  See  also  id.,  sec- 
tion 209,  as  giving  reasons  for  the  rule. 

A  power  coupled  with  an  interest  may  be  executed  in  the 
name  of  the  donee  of  the  power,  and  hence  may  survive  the 
death  of  the  principal.  {Hunt  v.  Rousmanier's  Administrator j 
stipra.) 

If  the  above  views  are  correct,  there  is  nothing  to  prevent 
the  principals  from  revoking  their  power  of  attorney. 
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But  it  farther  appears  from  the  statement  of  the  Solicitor 
of  the  Treasury,  to  which  you  refer,  that  one  of  the  members 
of  the  firm  of  Riggs,  Whitely  &  Co.  has  died.  This  materi- 
ally affects  the  question.  The  death  of  one  member  of  a  firm 
operates  immediately  and  inevitably  as  a  dissolution.  It  is 
a  general  rule  of  the  common  law  that  an  authority  by  a 
principal  to  two  persons  to  do  an  act  is  joint  and  (except  in 
certain  cases)  the  act  must  be  concurred  in  bj^  both.  The  prin- 
cipal would  not  be  bound  by  the  act  of  a  surviving  member 
of  the  firm,  because  he  had  never  appointed  him  to  act  nor 
agreed  to  be  represented  by  his  acts.  This  law  of  agency  was 
laid  down  in  Marine  v.  International  Life  Insurance  Company 
{53  K  Y.,  339, 432, 344),  and  has  application  here  in  the  ab- 
sence, as  before  noted,  of  a  power  coupled  with  an  interest. 
(See  also  Mecbem  on  Agency,  sections  221,  251,  and  247.) 

But  if  this  be  true  as  to  the  survivors  of  the  old  firm,  what 
oau  be  claimed  by  a  new  firm,  composed  of  such  survivors 
and  a  new  member  with  whom  the  principal  has  had  no 
dealings  whatever? 

What  precedes  has  been  upon  the  theory  that  Riggs, 
Whitely  &  Co.  did  not  have  an  interest  in  the  claims  referred 
to.  But  if  they  did  get  an  interest  in  them,  under  and  by 
virtue  of  their  contract  and  power  of  attorney,  then  I  am  at 
a  loss  to  see  why  section  3477  of  the  Revised  Statutes  is  not 
fatal  to  their  position. 

It  provides  that :  "  All  transfers  and  assignments  made  of 
any  claim  upon  the  United  States,  or  of  any  part  or  share 
thereof,  or  interest  therein,  whether  absolute  or  conditional, 
and  whatever  may  be  the  consideration  therefor,  and  all 
powers  of  attorney,  orders,  or  other  authorities  for  receiving 
payment  of  any  such  claim,  or  of  any  part  or  share  thereof, 
shall  be  absolutely  null  and  void,  unless  they  are  freely 
made  arid  executed  in  the  presence  of  at  least  two  attesting 
witnesses  after  the  allowance  of  such  a  claim,  or  ascertain- 
ment  of  the  amount  due,  and  the  issuing  of  a  warrant  for  the 
payment  thereof."    •    •    •    (See  5  Opin.,  85). 

It  may  be  that  Riggs,  Whitely  &  Co.,  or  their  successors, 
may  have  a  right  of  action  against  their  principals  tor  the 
amount  agreed  upon  in  one  or  many  cases ;  but  the  Gov- 
ernment has  nothing  to  do  with  this,  and  can  not  be  called 
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upon  to  decide  as  to  the  relative  rights  of  these  parties  under 
their  contract 

My  opinion  is,  therefore,  that  the  Government  officers  are 
not  compelled  to  recognize  the  power  of  attorney  exhibited, 
under  the  circumstances  detailed. 

I  return  the  letter  of  the  Solicitor  of  the  Treasury,  as  re- 
quested. 

Very  respectfully, 

W,  H.  H.  MILLER. 

The  Sbceetaby  of  ihb  Treasury. 


IMMIGRATION  ACT. 

In  carrying  ont  theprovisionB  of  the  act  of  Augnst  3, 1882,  chapter  376^ 
the  Secretary  of  the  Treasury  is  not  restricted  to  the  employ ment  of 
the  means  and  agencies  mentioned  in  the  second  and  fourth  sections 

.  of  that  act,  but  may,  in  his  discretion,  have  reconrse  to  other  appro- 
priate means  and  agencies. 

Department  op  Justice, 

February  8, 1890. 

SiE :  I  have  the  honor  to  acknowledge  receipt  of  your 
communication  of  January  27, 1890,  calling  my  attention  to. 
section  2  of  an  act  entitled  "  An  act  to  regulate  immigration,'^ 
and  requesting  my  opinion  "  as  to  the  power  of  the  Secretary 
of  the  Treasury  to  execute  the  provisions  of  the  act  without 
entering  *into  contracts  with  such  State  commission,  board, 
or  officers  as  may  be  designated  for  that  purpose  by  the  gov- 
ernor  of  any  State  to  take  charge  of  the  local  affairs  of  ini- 
migration  in  the  ports  within  such  State.'"  I  have  given  the 
matter  such  attention  as  I  was  able  and  submit  the  follow- 
ing: 

Section  1  of  the  act  provides  for  a  duty  of  50  cents  to  be 
levied  on  every  passenger,  etc.,  from  a  foreign  port,  not  a 
citizen  of  the  United  States ;  the  money  betng  collected  at 
the  port  of  lauding,  and  to  be  paid  into  the  Treasury,  and  to 
be  known  as  the"immigrantfund,"  and  tobe"used  under  the 
direction  of  the  Secretary  of  the  Treasury  to  defray  the  ex- 
pense of  regulating  immigration  under  this  act,  and  for  the 
care  of  immigrants  arriving  in  the  United  States,  for  the  re- 
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lief  of  such  as  are  in  distress,  and  for  tbe  general  purposes 
and  expenses  of  carrying  this  act  into  effect." 

Section  2  provides  "  That  the  Secretary  of  the  Treasury 
is  hereby  charged  with  the  duty  of  executing  the  provisions 
of  this  act  and  with  supervision  over  the  business  of  immi- 
gration to  the  United  States,  and  for  that  purpose  he  shall 
have  power  to  enter  into  contracts  with  such  State  commis- 
sion, board,  or  officers  as  may  be  designated  for  that  purpose 
by  the  governor  of  any  State  to  take  charge  of  the  local 
affairs  of  immigration  in  the  ports  within  said  State,  and 
to  provide  for  the  support  and  relief  of  such  immigrants 
therein  landing  as  may  fall  into  distress  or  need  public  aid, 
under  the  rules  and  regulations  to  be  prescribed  by  said  Sec- 
retary.'' 

Section  3  provides  "  That  the  Secretary  of  the  Treasury 
shall  establish  such  regulations  and  rules,  and  issue  from  time 
to  time  such  instructions  not  inconsistent  with  law  as  he  shall 
deem  best  calculated  to  protect  the  United  States  and  immi- 
grants into  the  United  States  from  fraud  and  loss,  and  for 
carrying  out  tbe  provisions  of  this  act  and  the  immigration 
laws  of  the  United  States/' 

By  section  4,  '•  The  Secretary  of  the  Treasury  may  desig- 
nate the  State  board  of  charities  of  any  State  in  which  such 
board  shall  exist  by  law,  or  any  commission  in  any  State 
whose  duty  it  shall  be  to  execute  the  provisions  of  this  sec- 
tion without  compensation." 

The  question  presented  is,  whether  tbe  Secretary  of  the 
Treasury  is  confined  to  the  agencies  mentioned  in  sections  2  and 
4,  or  may  adopt  any  other  appropriate  means  for  the  carry- 
ing out  the  objects  of  the  statute. 

Questions  relating  to  tbe  regulation  of  commerce  have 
formed  the  subject  of  much  discussion,  especially  as  to  the 
relative  authority  of  the  United  States  and  the  State  govern- 
ments. 

In  the  Passenger  Cases  (7  How.,  283),  a  law  of  the  State  of 
Kew  York,  authorizing  the  collection  **  from  the  master  of 
every  vessel  arriving  in  tbe  port  of  New  York  from  a  foreign 
port  $1.50  for  each  cabin  passenger,  etc.,''  was  held  by  the  Su- 
preme Court  '^  repugnant  to  tbe  Constitution  and  laws  of  tbe 
United  States,  and  therefore  void."    The  same  determination 
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was  reached  by  a  unanimous  court  iu  Henderson  it  at  v.  The 
Mayor  of  New  TorJc  et  al,  in  92  XT.  S.  E.,  259.  In  the  latter  case 
the  conclusion  reached  was  that  <<  such  a  statute  of  a  State  is 
a  regulation  of  commerce,  and  when  applied  to  passengers 
from  foreign  countries  is  a  regulation  of  commerce  with  for- 
eign nations.''  The  statutes  in  question  were  held  void  "be- 
cause legislation  on  the  subjects  which  the^^  cover  is  confided 
exclusively  to  Congress  by  the  clause  of  the  Constitution 
which  gives  to  that  body  the  right  to  regulate  commerce  with 
foreign  nations. " 

Whatever  divergencies  of  opinion  had  previously  existed 
among  the  judges  of  the  Supreme  Court,  there  can  be  no  doubt 
that  this  decision  authoritatively  settled  that  question. 

The  law  under  discussion*  was  passed  a  few  years  subse- 
quent to  this  last  decision  and  is  to  bo  construed  in  harmony 
wi^.h  the  views  therein  expressed. 

As  an  officer  of  the  United  States  and  representing  its 
sovereignty  in  this  regard,  this  act  places  upon  the  Se<5retary 
of  the  Treasury  the  primary  responsibility  for  the  execution 
of  its  provisions.  In  the  light  of  the  historical  evidence,  it 
can  not  be  supposed  that  it  was  the  intention  of  Congress  to 
restrict  the  Secretary  of  the  Treasury  to  agencies  over  which 
he  has  not  original  control,  and  wliich  are  held  by  the  Supreme 
Court  constitutionally  incapable  of  acting  in  the  premises. 

The  Secretary  of  the  Treasury  by  this  act  "  shall  have 
power  to  enter  into  contracts  with  such  State  commission, 
board,  or  officers  as  may  be  designated  tbi^that  purpose  by 
the  governor  of  any  State." 

I  know  of  no  authority  by  which  the  United  States  can 
compel  the  States  to  provide  a  commission,  board,  or  other 
officers  such  as  is  intended.  Neither  do  I  know  of  any  power 
in  the  United  States  to  compel  the  governors  to  designate 
such  body,  if  it  already  exists. 

The  creation  and  designation  are  matters  of  State  concern 
alone.  In  any  case  the  use  of  these  agencies  must  be  sub- 
ject to  an  agreement. 

Should  such  commission,  board,  or  other  officer  exist  by 
State  law,  it  might  happen  that  in  the  judgment  of  the  Sec- 
retary of  the  Treasury  it  would  be  unfit  for  the  purposes 
mentioned  either  in  its  construction,  its  past  action,  or  the 
known  personal  views  of  its  members. 
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Many  contingencies  might  arise  whereby  the  harmony  of 
views  and  action  required  in  the  execution  of  the  law  might 
not  exist,  and  could  work  practically  a  discontinuance  of  the 
law.  For  in  the  event  of  such  disagreement  occasioning  a 
breach  of  the  contract,  the  Secretary  of  the  Treasury  would 
be  obliged  to  discontinue  tbe  enforcement  of  the  law ;  or,  re- 
ferring the  matter  to  the  political  authority  of  the  State,  en- 
deavor to  reconstruct  such  commission  or  board— a  process 
too  uncertain  and  dilatory  to  bo  of  practical  use. 

I  am  unwilling  to  conclude  that  it  was  the  intention  of  Con- 
gress to  make  the  execution  of  this  act  rest  upon  sich  pre- 
carious means.  The  subject  is  one  of  national  concern.  It 
can  not  be  assumed  that  all  the  States  having  ports  subject 
to  this  act  have  such  commissions  or  boards;  while  at  least 
one  State  (Texas)  has,  by  its  constitution,  prohibited  such 
creation.  Nor  can  it  be  assumed  that  if  all  such  States  now 
X)ossess  such  commissions  or  boards,  they  will  be  continued. 
There  can  be  no  legal  certainty  that  the  States  are  or  will 
continue  in  harmony  with  the  National  Government  on  these 
matteis.  The  history  of  the  constitutional  enactment  on 
which  this  power  of  Congress  rests  shows  conclusively  that 
it  was  designed  to  prevent  diversity  of  action,  to  prevent  one 
State  making  laws  which  would  work  hardships  to  other 
States.  If  such  diverse  legislation  by  the  State  were  per- 
mitted, commerce  with  foreign  countries  would  be  hindered, 
not  promoted.  If  tbe  Secretary  of  the  Treasury  be  confined 
to  these  State  agencies,  it  is  clearly  within  the  power  of  one 
State  to  prevent  the  operation  of  the  immigration  laws,  either 
by  tbe  legislature  refusing  toprovidesuch  commission  or  board 
or  the  Governor  refusing  to  designate,  or  by  the  commission 
or  board  refusing  to  make  reasonable  terms  of  contract  or  to 
act  in  harmony  with  the  policy  of  the  Secretary.  To  all  in- 
tents and  purposes  the  General  Government  would  be  at  the 
mercy  of  the  S:tate ;  a  condition  of  things  never  contemplated 
in  relation  to  any  right  or  duty  constitutionally  imposed  on 
the  United  States. 

Whenever  such  commission  or  board  exists  there  may  be 
a  propriety  in  its  employment  by  tbe  Secretary  of  the  Treas- 
ury. In  my  opinion  such  propriety  of  use  is  to  be  deter- 
mined by  the  Secretary  as  a  matter  of  discretion  only. 
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The  act  itself,  section  1,  in  providing  that  the  dnty  levied 
shall  constitute  a  fund,  etc.,  ''  for  the  general  purposes  and 
expenses  of  carrying  this  act  into  eflPect,''  furnishes  the  Sec- 
retary of  the  Treasury  with  the  necessary  pecuniary  means, 
of  enforcing  it.  The  construction  of  this  act  is  clearly  dis- 
tinguishable from  that  of  acts  where  a  dnty  is  placed  upon  a 
public  officer  towards  some  individual  or  class.  In  such  case 
whatever  may  be  the  language  it  will  generally  be  construed 
as  mandatory.  Here  no  duty  rests  upon  the  Secretary  of  the 
Treasury  towards  such  commissions  or  boards.  They  have 
no  rights  guarantied  by  the  statute  which  it  is  his  duty  to 
protect.  Whatever  connection  they  can  have  with  the  en- 
forcement of  the  law,  is  one  resting  on  mutual  agreement. 
This  view  is  thus  stated  by  a  recent  work  on  statutory  con- 
struction : 

<<  On  the  other  hand  the  prescriptions  of  a  statute  often 
relate  to  the  performance  of  a  public  duty.  In  such  case 
they  are  said  not  to  be  of  the  essence  or  substance  of  the 
thing  required,  compliance  being  rather  a  matter  of  conven- 
ience, and  the  direction  being  given  with  a  view  simply  to 
proper,  orderly,  and  prompt  conduct  of  business ;  they  seem  to 
be  generally  understood  as  mere  instructions  for  the  guidance 
and  government  of  those  on  whom  the  duty  is  imposed,  or 
in  other  words,  as  directory  only."  (Endlich  on  the  Interpre- 
tation of  Statutes,  sec.  436.) 

Again  the  same  author  says : 

^<  In  general,  statutes  directing  the  mode  of  proceeding  by 
public  officers  are  deemed  advisory,  and  strict  compliance 
with  their  detailed  provisions  is  not  indispensable  to  the 
validity  of  the  proceedings  themselves  unless  a  contrary  in- 
tention can  be  clearly  gathered  from  the  statute  construed 
in  the  light  of  other  rules  of  interpretation."    (lb.,  sec.  437.) 

This  view  is  strengthened  by  the  language  of  the  Hon.  E. 
R,  Hoar,  Attorney-General  (13,  Opin.,  247,)  which  is  as  fol- 
lows : 

"  In  many  ports  of  the  United  States  there  are  no  port- 
wardens,  and  a  construction  that  would  require  certain  things 
to  be  done  by  officers  of  a  State,  in  administering  the  rev- 
enue laws  of  the  United  States,  when  the  provision  so  con- 
strued is  not  made  to  take  effect  on  the  condition  that  there 
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shall  be  snch  officers,  and  when  in  fact  in  most  of  the  ports 
there  are  no  sach  officers  and  there  is  no  such  provision  in 
the  Statutes  of  the  United  States  looking  to  the  appointment 
of  any  sach  officers,  mast  be  avoided,  if  it  can  be  done  con- 
sistently with  the  established  rales  for  the  construction  of 
statates." 

I  am  therefore  of  opinion  that  the  Secretary  is  not  re- 
stricted in  the  carrying  oat  of  the  provisions  of  this  act  to 
the  agencies  mentioned  in  the  second  and  fonrth  sections ; 
that  it  is  within  his  discretion  whether  he  will  use  them  or 
not 

I  am,  sir,  very  respectfally, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


SINKING  FUND  OF  UNION  AND  CENTRAL  PACIFIC. 

The  power  conferred  on  the  Secretary  of  the  Treasnry  by  section  5  of  the 
act  of  March  3, 1887,  chaper  345,  to  re-invest  the  '<  sinking  funds''  men- 
tioned in  that  section,  extends  as  much  to  the  United  States  bonds 
then  held  by  him  as  part  of  the  sinking  fand  under  the  "  Thurman 
Act,"  as  to  any  money  paid  in  from  time  to  time  for  the  purposes  of 
that  sinking  fund. 

The  United  States  bonds  now  in  snch  sinking  fund  may  be  sold  and  the 
proceeds  thereof  re-invested  in  the  first-mortgage  bonds  of  any  of  the 
railroad  companies  referred  to  in  the  said  act  of  March  3, 1887,  as  hav- 
ing received  aid  from  the  Government  in  bonds.  Opinion  of  Attorney- 
General  Garland,  of  March  31, 1887  (18  Opin.,  590),  dissented  from. 

Department  of  Justice, 

February  13,  1890. 
Sir  :  Your  communication  of  October  14, 1889,  submits  for 
opinion  certain  questions  growing  out  of  au  application  by 
the  Union  Pacific  Railroad  Company  to  you  as  the  officer 
designated  by  law  to  make  and  take  charge  of  the  invest- 
ments required  to  be  made  from  time  to  time  by  the  act  of 
May  7, 1878  (20  Stat.,  56),  commonly  called  the  ''  Thurman 
Act,"  as  a  sinking  fund,  which  the  said  act  declares  '^  shall  be 
established  in  the  Treasnry  of  the  United  States  ^  to  secure 
the  debts  of  the  Union  Pacific  and  Central  Pacific  Railroad 
Companies  which  are  a  lien  on  the  property  of  said  companies 
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prior  to  the  lien  thereon  for  the  benefit  of  the  United  States, 
and  also  to  secure  the  United  States  to  the  extent  that  it 
may  have  a  right  to  look  to  the  said  sinking  fund  for  protec- 
tion. 

The  application  of  the  Union  Pacific  Company  is  that  yon 
will  exercise  the  authority  supposed  to  be  conferred  on  the 
Secretary  of  the  Treasury  by  section  5  of  the  act  of  March  3, 
1887,  amendatory  of  the  "  Thurman  Act,"  and  proceed  to  sell 
the  Government  5  per  cent,  bonds  composing  so  much  of  the 
sinking  fund  under  the  <*  Thurman  Act"  as  appertained 
to  the  Union  Pacific  Company  when  the  act  of  1887  was 
passed,  and  to  re-invest  the  proceeds  in  the  first-mortgage 
bonds  of  any  or  all  of  the  railroads  mentioned  in  the  act  of 
March  3, 1887  {supra),  the  same  being  the  railroads  that  have 
received  aid  from  the  Government  in  bonds. 

Section  5  of  the  act  of  March  3, 1887  (supra)^  on  which  the 
application  of  the  Union  Pacific  Company  is  based,  is  in  the 
following  words : 

"  That  the  sinking  funds  which  are  or  may  be  held  in  the 
Treasury  for  the  security  of  the  indebtedness  of  either  or  all 
of  said  railroad  companies  may,  in  ad  lition  to  the  invest- 
ments now  authorized  by  law,  be  invest^ed  in  any  bonds  of 
the  United  States  heretofore  issued  for  the  benefit  of  either 
or  all  of  said  companies,  or  in  any  of  the  first-mortgage  bonds 
of  either  of  said  companies  which  have  been  issued  under  the 
authority  of  any  law  of  the  United  States  and  secured  by 
mortgages  of  their  roads  and  franchises,  which  by  any  law  of 
the  United  States  have  been  made  prior  and  paramount  to 
the  mortgage,  lien,  or  other  security  of  the  United  States  in 
respect  of  its  advances  to  either  of  said  companies  as  pro 
vided  by  law." 

The  questions  submitted  for  opinion  are  as  follows  : 

1.  Whether  the  act  of  March  3, 1887,  authorizes  the  sale 
of  United  States  bouds  now  in  the  sinking  fund  and  the  re- 
investment of  the  proceeds  as  authorized  by  that  act. 

2.  Whether  the  sinking  funds  can  be  invested  in  the  first- 
mortgage  bonds  of  "  any  of  the  roads  "  that  have  received 
aid  from  the  Government  in  bonds. 

Addressing  myself  to  the  first  question,  lam  entirely  clear 
that  the  power  conferred  on  the  Secretary  of  the  Treasury  by 
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section  5  to  invest  tlie  <^  sinking  fands"  which  are  held  by 
him  in  the  bonds  mentioned  in  that  section  extends  as  much 
to  the  5  per  cent,  bonds  then  held  by  him  as  part  of  the  sink- 
iug  fand  under  the  ^^Thnrman  Act,"  of  which  section  5  is  an 
amendment,  as  to  any  money  now  paid  in  or  to  be  paid  in 
from  time  to  time  for  the  purpose  of  that  sinking  fund ;  and, 
tU^efore,  that  the  Secretary  is  empowered  to  sell  the  5  per 
cent,  bonds  then  constituting  the  sinking  fund,  if  deemed  ad- 
visable, and  invest  the  proceeds  in  the  way  authorized  by 
section  5. 

There  does  not  seem  to  be  any  question  that  the  term 
^^  sinking  funds  "  as  used  in  section  5  includes  money  in  hand 
for  investment  of  the  sinking  fund  established  by  the  ^^  Thur- 
man  Act,"  it  appearing  both  from  the  context  of  the  law  and 
the  circumstances  under  which  it  was  enacted,  which  circum- 
stances will  be  particularly  referred  to  hereafter,that  Congress 
could  not  have  intended  in  sectiou  5  to  restrict  *^  sinking- 
funds"  to  the  usual  sense  of  the  term,  that  is,  to  designate 
only  investments  for  accumulation  to  be  eventually  sunk  in 
the  payment  of  some  debt,  and  which  is  the  sense  in  which 
the  term  seems  to  be  employed  in  the  "  Thurman  Act."  But 
I  can  not  see  any  reason  for  holding  that  because  Congress 
has  used  the  term  ^^ sinking  funds"  in  this  liberal  and  un- 
usual sense  it  intended  to  deny  to  the  term  the  usual  and 
proper  sense  of  designating  investments  for  accumulation, 
especially  when  it  is  perfectly  clear  that  the  law  can  have  a 
beneficial  operation  in  both  senses  of  the  term,  and  that  by 
lefusing  to  give  the  term  its  usual  and  proper  sense,  the  sink- 
ing fund,  for  reasons  presently  to  be  stated,  will  be  seriously 
crippled.  I  say  ^*  usual  and  proper  sense^  not  to  criticise  the 
language  of  Congress,  but  because  in  the  absence  of  inten- 
tion to  use  the  term  in  the  larger  sense,  which  is  apparent  in 
the  act,  I  should  find  it  difficult  to  hold  that  money  unin- 
vested and  unproductive  could  be  a  sinking  fund  at  all. 

Indeed,  I  think  there  is  great  reason  for  saying  that  Con- 
gress intended,  by  the  use  of  the  plural  *^  sinking  funds"  in 
section  5,  to  make  more  clear  its  purpose  to  employ  the  term 
in  both  of  these  senses;  and  it  adds  no  little  force  to  this 
view  that  Congress  in  the  ^^  Thurman  act,"  where,  as  we  have 
said,  it  employs  the  term  in  its  strict  sense,  invariably  uses 
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the  singular  ^'  sinking  fund^^  although  the  fund  is  made  up  of 
contributions  from  two  companies,  and  is  expressly  declared 
to  be  dedicated  to  certain  debts  of  both  companies,  ^'according 
to  the  interest  and  proportion  of  said  companies,  respectively, 
therein.'^    (Section  8.) 

It  would  seem,  then,  that  we  can  hardly  account  for  the  use 
of  the  plural  ^^ sinking-funds^^  in  section  5,  by  the  fact  that 
more  than  one  company  is  interested  in  them,  and  no  other 
reason  than  the  one  suggested  has  occurred  to  me  for  this 
use  of  the  singular  in  one  act  and  the  plural  in  the  other. 

When  we  look  at  the  language  of  the  statute  in  the  light  of 
the  circumstances  under  which  it  was  passed,  as  may  always 
bedonein  expounding  statutes  (Pto^^  v.  Union  Pacific  Railroad^ 
99U.  S.R.,64;  Siemens  \.  Sellers,  12^JJ.&.B,., 2^]  Smythev. 
Fiskj  23  Wall,  380,)  little  room  seems  left  for  argument  as  to 
the  meaning  of  Congress. 

The  explanation  in  the  Senate  by  Mr.  Thurman  of  the  bill 
which  afterwards  became  the  "Thurman  act"  shows  that  the 
sinking-fund  scheme  for  which  it  provided  was  based  on  the 
belief  that  the  contemplated  investments  in  United  States  5 
per  cent,  bonds  would  produce  a  sum  suflScient  to  pay  the 
first  mortgage  debts  of  the  Union  Pacific  and  Central  Pacific 
Companies  at  their  maturity. 

But  the  plan  of  the  "Thurman  act"  failed  to  work  success- 
fully, owing  to  the  fact  that  the  unexpected  rise  in  the  price 
of  the  5  per  cent,  bonds  so  impaired  the  interest  bearing  ca- 
pacit}'^  of  the  sinking-fund  investments  as  to  make  failure  in 
the  plan  inevitable  unless  modified  by  some  additional  leg- 
islation. 

Another  cause  that  operated  against  the  success  of  the 
sinking  fund  was  its  loss  of  the  premiums  based  on  the  bonds 
that  have  been  called  in  by  the  Government  for  redemption. 

This  state  of  things  caused  anxiety  for  the  security  of  the 
United  States  as  a  second  mortgagee,  and  was  complained  of 
as  an  injustice  by  the  railroad  companies  interested  in  the 
sinking  fund,  because  it  compelled  them  to  suffer  the  losses 
of  an  improvident  administration  of  the  sinking  fund  which 
they  were  forced  to  maintain. 

To  remedy  these  evils  Secretaries  of  the  Treasury  have 
several  times  recommended  that  the  "Thurman  act"  should 
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be  changed  so  as  to  authorize  investmeDts  in  any  Govern- 
ment bonds  and  in  the  first  mortgage  bonds  of  the  subsidized 
roads. 

Seeing,  then,  that  the  sinking  fand  as  invested  when  the 
act  of  1887  was  passed  was  seriously  crippled,  can  it  be  sup- 
posed that  Congress  intended  by  section  5  of  the  act  of  1887 
to  keep  the  fund  as  then  invested  in  its  well-known  crippled 
condition,  and  so  confine  the  remedy  provided  by  that  law  to 
investments  thereafter  to  be  made  when  it  was  manifest  that 
to  render  the  remedy  effective  it  must  be  operative  also  as  to 
the  unprofitable  investments  which  then  represented  the 
fund?  I  can  not  bring  myself  to  think  that  Congress  meant 
to  be  so  indifferent  to  the  interests  of  the  Uniti^d  States  or  so 
unjust  to  the  railroad  companies  interested  in  the  sinking 
fund. 

In  coming  to  this  conclusion  I  am  compelled  to  differ  from 
the  opinion  on  this  question  of  my  predecessor,  Mr.  Attorney- 
General  Garland,  dated  March  31, 1887.  I  fail  to  see  the 
force  of  his  objection,  that  to  hold  that  the  Secretary  of  the 
Treasury  has  the  power  to  sell  the  6  per  cent,  bonds  com- 
prising the  sinking  fund  on  March  3, 1887,  and  reinvest  the 
proceeds  in  the  other  bonds  named  in  section  5,  would  expose 
the  sinking  fund  to  losses  by  opening  the  door  to  the  hazards 
of  repeated  changes  in  the  investment  of  such  proceeds, 
changes  which,  he  says,  might  sometimes  be  made  with  a 
view  to  merely  speculative  profits ;  because,  in  my  judgment, 
the  power  given  by  section  5  to  sell  and  reinvest  the  bonds 
in  question  would,  if  duly  exercised,  be  as  completely  ex- 
hausted as  the  power  to  invest  conferred  by  the  "Thurman 
act."  As  already  suggested,  section  5  of  the  act  of  1887  is 
purely  remedial.  The  plain  purpose  of  Congress  was  to  re- 
lieve the  railroad  companies  and  the  United  States  Govern- 
ment from  a  great  financial  loss,  resulting  from  the  enforced 
investment  in  securities  whose  net  interest-bearing  capacity 
had,  by  reason  of  unforeseen  circumstances,  become  greatly 
reduced.  This  was  the  evil,  and  I  am  compelled  to  believe 
that  the  remedy  was  addressed  to  the  whole  evil,  not  merely 
to  a  less  important  part.  The  accumulations  of  nearly  one 
half  of  the  cime  provided  for  the  growth  of  the  sinking  fund, 
amounting  to  something  like  $8,000,000,  were  so  invested  as  to 
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briug  a  net  iuterest  of  less  than  2J  per  cent* ;  whereas,  by  re- 
investing in  the  first  mortgage  bonds  of  the  railroad  compa- 
nies without  any  loss  of  security,  the  interest  might,  during 
the  remaining  years,  be  nearly  doubled.  Moreover,  by  sell- 
ing the  bonds  already  in  the  fund  a  premium  of  more  than 
$1,500,000  would  be  at  once  realized  and  added  to  the  fund, 
whereas  if  these  bonds  were  held  till  maturity  this  premium 
would  be  lost.  It  is  not  reasonable  to  suppose  Congress  was 
entirely  overlooking  this  vast  fund  of  nearly  $10,000,000,  al- 
ready accumulated  as  a  principal,  and  was  legislating  solely 
with  reference  to  the  future  accretions  to  the  fund.  Such  a 
construction  ought  not  to  be  given  to  the  act,  unless  the  lan- 
guage used  renders  it  imperative.  In  my  judgment  neither 
the  discretionary  nor  the  popular  definitions  of  the  term 
*'  sinking  fund''  nor  the  general  scope  of  the  legislation  up- 
holds, much  less  demands,  such  a  co  nstruction. 

This  brings  me  to  the  second  question,  which  is  "  whether 
the  siukiug  fund  can  be  invested  in  the  first  mortgage  bonds 
of  'any  of  the  roads'  that  have  received  aid  from  the  Gov- 
ernment in  bonds."  The  primary  object  of  the  act  of  1887 
was  to  authorize  an  investigation  into  '*  the  working  and 
financial  management  of  all  the  railroads  that  have  received 
aid  from  the  Government  in  bonds."  It  appears  that  the 
companies  to  which  Government  subsidy  bonds  have  been 
issued  have  availed  themselves  of  the  privilege,  extended  to 
them  by  law,  of  issuing  bonds  secured  by  mortgages  which, 
it  is  provided,  shall  take  precedence  of  the  statutory  lien  for 
the  security  of  the  Government  subsidy  bonds,  and  which  are 
the  "  first-mortgage  bonds"  referred  to  in  section  5. 

This  section,  which  is  the  concluding  one  of  the  act  of  1887, 
declares  that  '*  the  sinking  funds"  then  or  thereafter  held  as 
security  for  the  indebtedness  "of  either  or  all  of  said  rail 
road  companies"  may  be  invested  *'iu  an^'  of  the  first-mort- 
gage bonds  of  either  of  said  companies,"  and,  to  my  mind, 
there  is  no  doubt  that  the  "railroad  companies"  referred  to 
are  those  previously  mentioned  in  the  act  as  the  companies 
whose  affairs  were  to  be  investigated,  and  that  the  meaning 
is  that  the  "  sinking  funds  "may  be  invested  in  any  of  the 
first-mortgage  bonds  of  any  of  the  companies  before  men- 
tioned in  the  act 
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If  QsAd^^  companies  ^  meAus  all  the  companies  uained  be* 
fore,  as  I  am  clear  it  does,  then  I  do  not  see  how  we  cau 
avoid  giving  ^^either^^  in  "either  of  said  companies,"  the 
sense  of  any^  a  sense  which  it  frequently  has  in  acts  of  Con- 
gress find  other  writings,  and  in  which  it  is  previously  twice 
used  in  section  5,  where  reference  is  made  to  the  ^'  sinking 
funds  ^  held  for  the  security  "  of  either  or  all  of  said  railroad 
companies,"  and  where  authority  is  given  to  invest  said  funds 
in  any  Government  subsidy  bonds  theretofore  issued  for  the 
benefit  "of  either  or  all  of  said  companies."  It  seems  clear 
that  in  both  these  instances  "  either'"  must  have  the  meaning 
of  any. 

Nor  does  it  seem  to  me  of  any  significance  that  when  Con- 
gress refers  to  investment  in  first-mortgage  bonds  it  drops  the 
use  of  the  word  "  all "  in  connection  with  the  word  "either,"  be. 
cause,  as  I  understand  the  facts,  no  subsidy  bonds  have  been 
issued  for  the  benefit  of  "-all"  of  said  companies  jointly,  but 
for  each  severally,  and  the  use  of  the  word  "all"  in  the 
phrase  "  either  or  all "  is  mere  surplusage.  Again,  it  is  to  me 
incredible,  if  the  person  who  drafted  section  5  was  attempting 
to  use  words  with  such  grammatical  accuracy  as  is  implied  in 
the  assumption  that  the  word  "  either,"  as  used  in  the  first 
two  instances  in  said  section,  means  one  of  several,  but  in  its 
third  use  it  was  designed  to  be  limited  to  one  of  two  for  the 
purpose  of  excluding  the  bonds  of  all  other  railroads  except 
these  two,  that  language  less  equivocal  should  not  have  been 
used.  In  other  words,  if  the  purpose  in  the  mind  of  the 
writer  of  this  section,  and  of  Congress  in  passing  it,  was  to 
limit  the  investment  of  the  sinking  funds  to  the  first-mort- 
gage bonds  of  one  of  two  companies  instead  of  any  of  the  sub- 
sidized companies,  I  can  not  believe  it  is  possible  that  such  a 
purpose  would  have  been  evinced  only  by  such  an  ambiguous 
use  of  the  word  "  either."  The  idea  that  such  was  the  pur- 
pose rests  upon  the  assumption  that  particular  attention 
was  drawn  to  the  subject,  and  that  the  change  in  the  use  of 
this  word  was  for  that  purpose.  It  seems  to  me  that  the  use 
of  the  word  "  either  "  in  the  sense  of  "  any"  and  the  use  of 
"  all "  without  any  significance  shows  that  the  legislative 
mind  was  not  directed  to  the  matter  of  grammatical  accuracy 
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in  framing  thi8  section,  bat  rather  that  words  were  used  in 
the  loose  popular  way. 

I  have  not  overlooked  the  argament  that  there  is  an  ap- 
parent impolicy  in  investing  the  funds  of  one  railroad  com- 
pany in  the  mortgage  bonds  of  another,  bnt,  except  as  it  may 
throw  light  npou  the  proper  construction  of  astatute,  the  ques- 
tion of  policy  is  not  one  for  this  Department ;  and  as  the  lan- 
guage of  section  5  seems  to  demand  a  construction  authorizing 
such  investment,  and  as  the  statute  is  not  mandatory,  but  in 
the  end  leaves  the  question  whether  such  investment  shall  be 
made  to  the  discretion  of  the  Secretary,  this  argument  has 
not  seemed  to  me  to  be  controlling  or  of  great  force. 

Moreover,  if  the  last  use  of  the  word  **  either  ^'  in  this  sec- 
tion is  to  be  limited  so  as  to  mean  one  of  two  companies,  we 
are  met  by  the  question,  which  two — a  question  which  can  not 
be  answered  by  anything  found  in  the  act  of  1887.  By  ref- 
erence to  the  "Thurman  act "  and  by  extraneous  testimony, 
we  can,  of  course,  learn  what  companies  have  sinking  funds, 
but  it  does  not  seem  to  me  that  the  case  calls  for  a  construc- 
tion of  this  statute  dependent  upon  facts  derived  from  such 
extraneous  sources. 

1  am  therefore  constrained  reluctantly  to  differ  from  my 
learned  predecessor  upon  this  point  also,  and  to  conclude 
that  the  Secretary  has  a  discretion  to  invest  the  sinking  funds 
in  question  in  the  first-mortgage  bonds  of  any  of  the  railroad 
companies  referred  to  in  the  act  of  March  3, 1887,  as  having 
received  aid  from  the  Government  in  bonds. 
Respectfully, 

W.  H.  H,  MILLER. 

The  Sbcretaby  of  the  Tbeasubt. 
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LEASES  OF  INDIAN  LANDS. 

The  Cherokee  Nation  of  Indians  oan  not  make  a  valid  lease  of  their  lands 
without  the  consent  of  the  Government.  Opinion  of  Attorney-General 
Garland  of  July  21, 1885  (18  Opin.,  235),  reaffirmed. 

Department  op  Justice, 

February  14, 1890. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  February  13,  in  which  you  say  : 

"  I  transmit  herewith  a  letter  from  the  Secretary  of  the 
Interior,  dated  the  10th  instant,  with  an  opinion  of  the  As- 
sistant Attorney-General  of  the  Interior  Department,  under 
date  of  October  19  last,  and  a  printed  copy  of  a  letter  of 
the  Secretary  of  the  Interior  addressed  to  General  Lucius  Fair- 
child,  chairman  of  the  Cherokee  Commission,  under  date  of 
October  26  last,  and  beg  to  ask  you  for  an  early  opinion 
upon  the  question  whether  the  leases  referred  to  in  these 
communications,  made  by  the  Cherokee  Nation  of  Indians  to 
the  Live  Stock  Association,  have  any  legal  force  or  validity. 

^' As  I  am  anxious  for  an  early  answer  to  this  communication, 
I  will  not  ask  you  to  do  more  than  to  state  your  conclusions." 

I  have  accordingly  made  such  an  examination  of  the  ques- 
tion'as  the  limited  time  allowed  has  permitted.  This  exam- 
ination has  been  greatly  facilitated  by  the  letter  of  the  Sec- 
retary of  the  Interior  to  General  Fkirchild,  and  by  the 
opinion  of  Mr.  Assistant  Attorney-General  Shields;  this 
opinion  containing  a  reference  to  the  statutes  and  decisions 
of  the  courts  upon  the  subject. 

I  find  that  on  the  21st  day  of  July,  1885,  my  immediate 
predecessor,  Mr.  Garland,  gave  an  opinion  to  the  Secretary 
of  the  Interior  upon  the  precise  question  presented  in  your 
letter.    His  conclusion  was : 

<<  Whatever  the  right  or  title  may  be  (in  the  lands  in  ques- 
tion), each  of  these  tribes  or  nations  are  precluded,  by  force 
and  effect  of  the  statute,  irom  either  alienating  or  leasing 
any  part  of  its  reservation,  or  imparting  any  interest  or  claim 
in  or  to  the  same,  without  the  consent  of  the  Government  of  the 
United  States.  A  lease  of  the  land  for  grazing  purposes  is 
as  clearly  within  the  statute  as  a  lease  for  any  other  or  for 
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general  purposes,  and  the  daration  of  the  term  is  immaterial. 
One  who  enters  with  cattle  or  other  live  stock  upon  an  Indiao 
reservation  underalease  of  that  description,  made  in  violation 
of  the  statute,  is  an  intruder,  and  may  be  removed  there- 
from as  such,  notwithstanding  his  entry  is  with  consent  of 
the  tribe." 

In  the  opinion  of  Mr.  Assistant  Attorney -General  Shields^ 
upon  a  most  elaborate  examination,  the  same  conclusion  is 
reached.  Without  hesitation  or  doubt  I  concur  in  this  con- 
clusion. 

I  return  herewith  the  letter  of  the  Secretary  of  the  Interior 
to  General  Fairchild,  the  opinion  of  Assistant  Attorney-Gen- 
eral Shields,  and  the  letter  of  the  Secretary  of  the  Interior  to 
the  President  dated  February  10. 
Respectfully,  yours, 

W.  H.  H.  MILLER. 

The  President. 


AD  INTERIM  APPOINTMENT. 

The  vacancy  in  the  office  of  Paymaster-General,  created  by  the  retire- 
ment of  General  William  B.  Rochester,  may  be  filled  by  an  ad  interim 
appointment  nnder  the  provisions  of  section  179,  Revised  Statutes. 

Department  of  Justice, 

February  15,  18»0. 
Sir:  I  have  looked  at  the  order  reciting  the  retirement  of 
Paymaster-Geueral  William  B.  Rochester,  and  asBigning^ 
Major  Snift'en  to  the  duties  of  that  place  temporarily.  The 
only  question  I  have  as'to  the  validity  of  the  order  of  assign- 
ment arises  from  the  fact  that  General  Rochester  has  ^'  re- 
tired.'' It  is  not  a  case  of  death,  resignation,  absence,  or 
sickness,  in  the  ordinary  use  of  those  terms.  Sections  177, 
178,  and  179  of  the  Revised  Statutes  use  only  those  terms. 
Still,  section  1259  provides  that  "  a  retired  officer  shall  not  be 
assignable  to  any  other  duty''  than  at  the  Soldier's  Home; 
though  he  may  by  section  1260  be  detailed  at  his  own  request 
as  professor  of  a  college.  The  question  is  whether  a  retired 
officer,  though  not  strictly  within  the  language,  is  within  the 
general  scope  and  purpose  of  section  179.    I  think  it  may 
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well  be  said  that,  in  the  eye  of  the  law,  a  retired  officer  is 
absent,  he  being  incapable  of  rendering  the  service  required. 
If  this  coustractiou  may  not  be  given  to  the  act,  it  is  clearly 
castis  omissus.  There  would,  in  that  event,  be  no  power  to 
provide  for  the  duties  of  the  office  ad  interim. 
I  think  the  appointment  is  valid. 
BespectfuUy,  yours, 

W.  H.  H.  MILLER. 
The  President. 


NAVAL  COURT-MARTIAL— CIVILIAN  WITNESS. 

A  naval  court -martial,  or  Jadge  advocate  thereof,  has  no  power  to  com- 
pel a  oiviliaa  who  is  not  sahject  to  the  articles  for  the  governmeut  of 
the  Navy  to  appear  and  testify  hefore  snch  conrt. 

Neither  article  42  nor  article  57  in  section  1624,  Revised  Statutes,  gives 
the  power  to  compel  the  attendance  of  civilian  witnesses. 

The  provisions  of  section  1202,  Revised  Statutes,  apply  only  to  military 
(i. «.  Army)  courts. 

Department  of  Justice, 

February  26,  1890. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
commnnication  of  February  17,  in  which  yoa  ask  my  opinion 
upon  the  following  question : 

"  Have  judge  advocates  of  the  general  courts-martial  or 
courts  of  inquiry  organized  under  authority  of  articles  38 
and  66  of  the  articles  for  the  government  of  the  Navy,  and 
•convened  within  the  United  States,  power  to  compel  civilians 
not  subject  to  the  articles  for  the  government  of  the  Navy 
to  appear  and  testify  before  such  courts?" 

In  answer  to  this  question  I  have  to  say  that  in  1869  sub- 
fitantially  the  same  question,  with  reference  to  Army  courts- 
martial,  was  submitted  by  the  Secretary  of  War  to  my  prede- 
cessor, Attorney-General  Black,  and  was  answered  by  him  ■ 
in  the  negative.    (9  Opin.,  311.) 

In  1863  there  was  attached  to  the  sundry  civil  appropria- 
tion bill,  among  other  items  of  general  legislation,  section  26, 
in  the  following  language : 

"And  be  it  further  enacted^  That  every  judge  advocate  of  a 
•court-martial  or  court  of  inquiry  hereafter  to  be  constituted, 
fihall  have  power  to  issue  the  like  process  to  compel  witne<^es 
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to  appear  and  testify  which  courts  of  criminal  jurisdiction 
within  the  State,  Territory,  or  district  where  such  military 
courts  shall  be  ordered  to  sit  may  lawfully  issue." 

On  the  2d  of  October,  1868,  the  Acting  Attorney-General 
gave  to  the  Secretary  of  War  an  opinion  to  the  effect  that 
the  twenty-fifth  section  of  the  act  of  March  3, 1863,  author- 
ized compulsory  process  to  be  issued  for  the  attendance  of 
civilians  as  witnesses  before  courts-martial.    (12  Opin.,  501.) 

Section  25  above  is  embodied,  so  far  as  courts-martial  are 
concerned,  in  section  1202  of  the  Revised  Statutes,  but  for 
some  reason  the  part  of  the  section  referring  to  courts  of  in- 
quiry is  omitted  in  the  revision. 

Were  it  not  for  the  use  of  the  word  "  military,  ^  in  sections 
25  and  1202,  above  quoted,' there  would  be  nothing  in  that 
section  to  indicate  that  it  was  Jiot  designed  to  be  equally  ap- 
plicable to  courts-martial  in  the  Navy  as  in  the  Army; 
but  the  use  of  the  expression  "  military  courts "  seems  to 
limit  the  effect  of  the  act  to  courts-martial  in  the  Army. 
Upon  looking  at  Webster  and  Worcester,  I  find  that  neither 
of  them  gives  the  word  '*  military '^  a  definition  which  would 
include  naval  service.  It  seems  to  be  confined  exclusively 
to  the  Army  or  land  service.  In  this  restricted  sense  it  is 
evidently  used  by  Congress  in  the  second  section  of  the  act 
of  June  23,  1874,  reorganizing  the  several  staff  corps  of  the 
Army  (18  Stat.,  244).  It  is  evident  also  that  in  the  compila- 
tion of  the  Revised  Statutes  such  was  understood  to  be  the 
meaning  of  the  word ;  and  this  section  25  of  the  act  of  1863 
is  incorporated  in  the  chapter  relating  to  the  Army,  but  not 
in  the  chapter  relating  to  the  Navy. 

I  have  examined  the  legislation  subsequent  to  the  Revised 
Statutes  and  find  nothing  upon  this  subject.  To  be  sure, 
article  42  of  section  1624,  Revised  Statutes,  provides  that, 
"  Whenever  any  person  refuses  to  give  his  evidence,  or  to 
give  it  in  the  manner  provided  by  these  articles,  or  prevari- 
cates, or  behaves  with  contempt  to  the  court,  it  shall  be  law- 
ful for  the  court  to  imprison  him  for  any  time  not  exceeding 
two  months." 

Article  57  provides  that  "courts  of  inquiry  shall  have 
power  to  summon  witnesses,  and  administer  oaths,  and  pun- 
ish contempt  in  the  same  manner  as  courts-martial." 
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Bat  in  view  of  what  has  been  already  said,  I  think  it  clear 
that  neither  of  these  articles  gives  the  powef  to  summon 
and  compel  the  attendance  of  civilian  witnesses.  It  mast 
be  remembered  that  a  coart-martial  is  a  court  of  limited  and 
special  jurisdiction ;  that  it  only  has  such  powers  as  are 
clearly  conferred  by  statute.  Nothing  certainly  in  the  way 
of  control  over  civilians  is  to  be  taken  in  its  favor  by  impli- 
cation. 

Upon  the  whole,  therefore,  it  is  my  opinion  that  naval 
courts-martial  or  their  judge-advocates  have  not  the  power 
to  compel  civilians  not  subject  to  the  articles  for  the  govern- 
ment of  the  Navy  to  appear  and  testify  before  such  courts. 
Upon  that  subject  I  think  the  law  with  reference  to  naval 
courts-martial  is  now  the  same  as  it  was  prior  to  the  enact- 
ment of  section  25  of  the  statute  of  1863  in  reference  to  Army 
courts-martial. 

Respectfully,  yours, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Navy. 


BUREAU  officers  IN  THE  NAVY  DEPARTMENT. 

A  naval  officer  assigned  to  daty  as  aa  assistant  to  the  chief  of  a  barean 
in  the  Navy  Department  is  not  authorized  by  section  178,  Revised 
Statutes,  in  case  of  the  death,  resignation,  absence,  or  sickness  uf  the 
latter  (where  the  President  has  not  otherwise  directed,  as  provided  by 
sec.  179,  Rev.  Stat.)?  to  perform  the  dnties  of  such  chief  until  his  suc- 
cessor is  appoint^  or  until  his  sickness  or  absence  shall  cease. 

The  phrase  '*  assistant  or  deputy  of  such  chief,''  etc.,  in  said  section  178, 
is  to  be  construed  as  including  an  assistant  or  deputy  only  whose  ap- 
pointment is  specifically  provided  for  by  statute. 

Department  of  Justice, 

March  5,  1890. 
•  Sir:  Tou  have  submitted  to  the  Attorn ey-General  the 
question : 

"  Whether  an  ofBcer  of  the  Navy,  detailed  and  assigned  to 
duty  by  the  Secretary  of  the  Navy  as  an  assistant  to  the  chief 
of  a  bureau,  is  as  such  assistant,  in  the  event  of  the  death, 
resignation,  absence,  or  sickness  of  the  chief  of  the  bureau, 
and  in  case  the  President  has  not  otherwise  directed  under 
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the  provisious  of  section  179  of  the  Revised  Statutes,  author- 
ized by  sectiou  178  to  perform  the  duties  of  such  chief  until 
his  successor  is  appointed  or  until  such  absence  or  sickness 
shall  cease?" 

Section  178  of  the  Revised  Statutes  provides  that— 

<<  In  case  of  the  death,  resignation,  absence,  or  sickness  of 
the  chief  of  any  bureau,  or  of  any  officer  thereof,  whose  ap- 
pointment is  not  vested  in  the  head  of  the  Department,  the 
assistant  or  deputy  of  such  chief  or  of  such  officer,  or  if  there 
be  none,  then  the  chief  clerk  of  such  bureau,  shall,  unless 
otherwise  directed  by  the  President,  as  provided  by  section 
one  hundred  and  seventy-nine,  perform  the  duties  of  such 
chief  or  of  such  officer  until  a  successor  is  appointed  or  such 
absence  or  sickness  shall  cease.'* 

Section  416  of  the  Revised  Statutes,  which  makes  pro- 
vision for  the  appointment  of  officers  in  the  bureaus  of  the 
Navy  Depaitment,  makes  no  provision  for  the  appointment 
of  any  assistants  to  chiefs  of  bureaus.  The  highest  officers 
recognized  by  this  section  in  such  bureaus,  after  the  chiefs 
thereof,  are  the  chief  clerks,  except  in  the  Bureau  of  Yards 
and  Docks,  where  the  appointment  of  a  civil  engineer  is  pro- 
vided for.  In  my  opinion,  in  order  to  determine  who  should 
act  in  the  place  of  the  chief  of  the  bureau  duriug  his  absence, 
section  178  is  to  be  read  in  connection  with  section  416. 

Without  making  a  question  that  the  assignment  of  com- 
missioned officers  of  the  Nav^^  to  act  as  assistants  to  chiefs 
of  bureaus  may  be  within  the  general  power  of  the  Secretary 
of  the  Navy,  I  think  that  section  178,  in  the  expression  "the 
assistant  or  deputy  of  such  chief  or  of  such  officer,"  can  only 
refer  to  assistants  or  deputies  whose  appointment  is  specifi- 
cally provided  for  by  statute.  There  is  no  specific  provision 
for  the  assignment  of  assistants  to  chiefs  of  bureaus  from  com- 
missioned officers  of  the  Navy. 

The  question  upon  which  an  opinion  has  been  requested 
should  be  answered  in  the  negative. 
Very  respectfully, 

WM.  H.  TAFT, 

Solicitor'  Oeneral. 
The  Seceetary  of  the  Navy. 

Approved : 

W.  H.  H;  MILLER. 
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CO-OPERATION  OF  REVENUE  CUTTERS  WITH  THE  NAVY. 

The  revenne  cotters  employed  in  carryiDg  oat  the  order  issued  by  Presi- 
dent Lincoln  to  the  Secretary  of  the  Treasury,  dated  June  14,  1863 
(set  forth  in  the  opinion),  were,  while  so  employed,  co-operating  with 
the  Navy  by  order  of  the  President;  and  if  any  of  the  officers  or  sea- 
men thereof,  during  such  employment,  were  wounded  or  disabled  in 
the  discharge  of  their  duty,  they  became  entitled  to  be  placed  on  the 
Navy  pension  list  at  the  same  rate  of  pension  and  under  the  same  reg- 
ulations and  restrictions  as  are  provided  by  law  for  the  officers  and 
aeamen  of  the  Navy. 

Department  op  Justice, 

March  6, 1890. 
Sir  :    You  have  requested  the  opinion  of  the  Attorney- 
^General  upon  the  question  whether  an  order  issued  by  Presi- 
dent Lincoln  June  14,  1863,  to  the  then  Secretary  of  the 
Treasury,  placed  the  revenue  cutters  of  the  Eevenue-Marine 
Service  in  such  cooperation  with  the  Navy  as  is  contem- 
plated by  section  2757  of  the  Revised  Statutes,  so  that  the 
officers  and  seamen  of  the  revenue  cutters  became  entitled 
to  the  benefits  conferred  by  the  pension  laws,  and  to  such 
other  special  rights  and  privileges  as  belong  under  the  stat- 
utes to  the  officers  and  seamen  of  the  Kavy  during  the  war 
of  the  rebellion. 
The  order  of  President  Lincoln  referred  to  is  as  follows: 

"Executive  Mansion,  t/wne  14, 1863. 
"Sm :  Your  note  of  this  morning  is  received.    You  will 
co-operate  by  the  revenue  cutters  under  your  direction  with 
'the  Navy  in  arresting  rebel  depredations  on  American  com- 
merce and  transportation,  and  in  capturing  rebels  engaged 
therein. 

"ABRAHAM  LINCOLN. 
*'The  Secretary  op  the  Treasury." 

.  Section  2757  of  the  Revised  Statutes  is  as  follows : 

"The  revenue  cutters  shall,  whenever  the  President  so  di- 
rects, co-operate  with  the  Navy,  during  which  time  they  shall 
be  under  the  direction  of  the  Secretary  of  the  Navy,  and  the 
expenses  thereof  shall  be  defrayed  by  the  Navy  Department." 
You  state  that  the  expenses  of  the  revenue  cutters  in  car- 
rying out  the  above  order  were  defrayed  by  the  Treasury 
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Department,  and  not  by  the  Navy  Department.  It  may  per- 
haps be  inferred  also  from  the  order  of  the  President  that 
the  cutters  continue  to  act  under  direction  of  the  Secretary 
of  the  Treasury. 
It  is  provided  by  section  4741  of  the  Revised  Statutes  that — 
'*The  officers  and  seamen  of  the  revenue  cutters  of  the 
United  States,  who  have  been  or  may  be  wounded  or  disa- 
bled in  the  discharge  of  their  duty  whilq  co-operating  with 
the  Navy  by  order  of  the  President,  shall  be  entitled  to  be 
placed  on  the  Navy  pension  list  at  the  same  rate  of  pension 
and  under  the  same  regulations  and  restrictions  as  are  pro- 
vided by  law  for  the  officers  and  seamen  of  the  Navy.'' 

It  seems  clear  that  if  any  of  the  officers  or  seamen  of  the 
revenue  cutters  of  the  United  States  were  wounded  or  dis-  ^ 
abled  in  the  discharge  of  their  duty  in  carrying  out  the  order 
of  the  President  contained  above,  that  is,  in  arresting  rebel  dep- 
redations on  American  commerce  and  transportation,  and  in 
capturing  rebels  engaged  therein,  such  wounds  or  (Msabilities 
would  have  been  suffered  while  "  they  were  co-operating  with 
the  Navy  by  order  of  the  President,''  within  the  language  of 
section  4741,  and  that  they  would  be  therefore  entitled  to  the 
benefits  conferred  by  that  section,  I  do  not  see  how  either 
the  fact  that  the  expenses  of  such  co-operations  were  defrayed 
by  the  Treasury  Department,  or  that  the  cutters  continued 
to  fict  under  the  Secretary  of  the  Treasury,  can  affect  the 
question.  That  the  law  was  not  followed  in  these  respects 
by  the  officers  of  the  Government  can  not  change  the  char- 
acter of  the  service,  the  ultimate  authority  under  which  it 
was  rendered,  or  the  benefits  to  which  those  suffering  dis- 
abilities or  wounds  received  therein  were  entitled.  Nor  does 
the  fact  that  the  order  is  so  general  as  to  show  that  the  rev- 
enue cutters  may  have  been  engaged  during  the  same  period 
in  protecting  the  collection  of  the  revenue  of  the  United 
States,  and  were  only  at  intervals  thereof  co-operating  with 
the  Navy  of  the  United  States  in  resisting  attacks  of  the 
rebels  upon  American  commerce,  prevent  the  latter  service 
from  being  a  co-operation  with  the  Navy  by  order  of  the 
President.  It  is  only  necessary  that  the  wounds  or  disabili- 
ties should  have  been  incurred  because  of  service  in  such  co- 
operation with  the  Navy,  and  while  it  was  being  rendered. 
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The  privilegea  and  benefits  to  which  persons  wounded  in 
each  service  are  entitled  are  stated  in  section  474t,  namely, 
that  they  shall  ^<  be  placed  on  the  Navy  pension  list  at  the 
same  rate  of  pension  and  under  the  same  regulations  and  re- 
strictions as  are  provided  by  law  for  the  ofilcers  and  seamen 
of  the  Navy.''  If  this  covers  all  the  benefits  and  privileges 
to  which  officers  and  seamen  of  the  Navy  are  entitled,  then 
the  question  put  should  be  answered  in  the  affirmative;  if 
not,  then  it  should  be  answered  in  the  affirmative  with  the 
limitations  suggested. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor- General. 
The  Seoretaby  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 
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The  proposed  amendmeDt  of  Departmental  Rale  Vll^and  revocation  of  De- 
partmental Rale  II,  of  the  regulations  of  the  Civil  Service  Commission 
(with  a  view  to  provide  for  the  employment  of  sabstitutes  for  clerks, 
copyists,  and  other  employes  in  the  Departments,  who  are  temporarily 
absent  on  account  of  sickness  or  other  unavoidable  cause,  and  for  the 
selection  of  snch  sabstitutes  from  persons  regularly  certified  by  the  Civil 
Service  Commission),  considered  in  connection  with  section  4  of  the  act 
of  Aueust  5, 1882,  chapter  389,  and  section  4  of  the  act  of  March  3, 1883, 
chapter  12^^,  and  advised  that  while  the  amendment  proposed  is  not 
beyond  the  power  of  the  Commission,  with  the  approval  of  the  Presi- 
dent, to  make,  yet  that  such  amendment  would  be  inoperative  when- 
ever it  shonld  become  necessary  to  make  an  additional  espenditnre  for 
the  employment  of  the  substitutes. 

DEPARTMENT  OF  JUSTICE, 

March  6, 1890. 
Sm :  In  accordance  with  your  request  of  January  30, 1890, 
to  the  Attorney-General  for  an  opinion  upon  the  power  of 
the  Civil  Service  Commission,  with  your  approval,  to  adopt 
an  amendment^  Departmental  Bule  YII  of  the  regulations 
of  the  Civil  Service  Commission,  I  have  the  honor  to  submit' 
the  following : 
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The  amendment  proposed  is  a  provision  for  the  employ- 
ment of  substitates  for  clerks,  copyists,  and  employes  of 
-other  grades  in  the  service  of  the  Departments  who  are  tem- 
porarily absent  from  sickness  or  other  unavoidable  cause, 
and  for  the  selection  of  sach  substitutes  from  persons  regu- 
larly certified  by  the  Civil  Service  Commission.  The  amend- 
ment also  revokes  Departmental  Bule  II,  forbidding  the  em- 
ployment of  such  substitutes. 

The  question  suggested  by  the  Commission  in  their  letter 
to  you  and  which  is  now  to  be  answered,  is  whether  such 
regulation  is  in  violation  of  that  part  of  section  4  of  the  act 
of  the  5th  of  August,  1882  (22  Stat.,  255),  which  provides, 
"That  no  civil  officer, clerk,  draughtsman,  copyist,  messen- 
ger, assistant  messenger,  mechanic,  watchman,  laborer,  or 
other  employ6  shall  after  the  first  day  of  October  next  be 
employed  in  any  of  the  Executive  Departments,  or  subordi- 
nate bureaus  or  offices  thereof,  at  the  seat  of  government, 
except  only  at  such  rates  and  in  such  numbers,  respectively, 
as  may  be  specifically  appropriated  for  by  Congress  for  such 
clerical  and  other  personal  services  for  each  fiscal  year ;  and 
no  civil  officer,  clerk,  draughtsman,  copyist,  messenger, 
assistant  messenger,  mechanic,  watchman,  laborer,  or  other 
employ^  shall  hereafter  be  employed  at  the  seat  of  govern- 
ment in  any  Executive  Department,  or  subordinate  bureau  or 
office  thereof,  or  be  paid  from  any  appropriation  made  for 
contingent  expenses,  or  for  any  specific  or  general  purpose, 
unless  such  employment  is  authorized  and  x>ayment  thereof 
specifically  provided  in  the  law  granting  the  appropriation, 
and  then  only  for  services  actually  rendered  in  connection 
with  and  for  the  purposes  of  the  appropriation  from  which 
payment  is  made,  and  at  the  rate  of  compensation  usual  and 
proper  for  such  services.'' 

While  there  is  nothing  in  this  section  which  denies  the 
power  of  the  Civil  Service  Commission,  with  your  approval, 
to  make  the  amendment  proposed,  in  my  opinion  such  amend- 
ment would  be  inoperative  wherever  it  should  become  neces- 
sary to  make  an  additional  expenditure  for  the  employment 
of  the  substitates.  Section  4  of  the  act  of  August  5, 1882, 
already  quoted,  forbids  the  employment  of  any  officer,  clerk, 
•etc.,  except  only  at  such  rates  and  in  such  numbers  as  may 
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be  specifically  appropriated  for  by  Congress,  and  no  such 
officer,  clerk,  etc.,  is  to  be  paid  from  any  appropriation  made 
for  contingent  expenses,  unless  such  employment  is  author- 
ized and  payment  therefor  specifically  provided  in  the  law 
granting  the  appropriation  for  contingent  expenses.  There 
is  no  specific  appropriation  of  a  contingent  fund  for  substi- 
tutes. Moreover,  section  3882  of  the  Revised  Statutes  ex- 
pressly provides  that  no  moneys  for  contingent,  incidental, 
or  miscellaneous  purposes  shall  be  expended  or  paid  for  offi- 
cial or  clerical  compensation.  Where,  therefore,  in  the  em- 
ployment of  substitutes,  an  additional  expenditure  is  required, 
there  would  be  no  lawful  means  for  the  payment  of  such  sub- 
stitutes. 

By  section  4  of  the  act  of  Congress  of  March  3, 1883  (22  Stat.,^ 
563,  564),  it  is  provided  that  ^'all  absence  from  the  Depart- 
ments on  the  part  of  said  clerks  or  other  employes,  in  excess  of 
such  leave  of  absence  as  maybe  granted  by  the  heads  thereof, 
which  shall  not  exceed  thirty  days  in  any  one  year,  except  in 
case  of  sickness,  shall  be  without  pay.''  It  is  necessarily  im- 
plied from  this  provision  that  pay  for  thirty  days  in  any  one 
year  may  be  continued  during  the  period  of  absence  at  the 
discretion  of  thehead  of  the  Department,  and  that,  in  case  of 
sickness,  pay  may  continue  without  any  such  limitation.  It  is 
apparent,  therefore,  that  in  nearly  all  cases  of  temporary  ab- 
sence, for  sickness  or  other  unavoidable  cause,  which  are  the 
cases  covered  by  the  amendment  proposed,  the  pay  of  the  ab- 
sent clerk,  employ^,  etc.,  would  continue,  and  that  a  substi- 
tute would  impose  upon  the  Government  an  additional  ex- 
penditure. This  expense,  as  has  been  said,  it  would  be 
beyond  the  power  of  the  heads  of  the  Departments  to  incur. 

The  result  is  that  the  amendment  proposed  is  not  beyond 
the  power  of  the  Civil  Service  Commission,  with  your  ap- 
proval, to  make,  but  that,  in  the  great  majority  of  cases,  to 
which  by  its  present  terms  it  would  seem  to  apply,  it  would 
be  by  law  inoperative. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor-  OeneraL 

The  President. 

Approved: 

W.  H.  H.  MILLER. 
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CHINESE  EXCLUSION. 

The  certificate  required  of  Chinese  by  section  6  of  the  act  of  July  5, 1884, 
chapter  220,  in  order  to  establish  a  right  to  land  in  the  United  States, 
can  not  be  dispensed  with.  It  is  the  sole  eyidence  admissible  to  estab- 
lish such  right. 

Depabtment  of  Justice, 

March  8,  1890. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  the 
communication  of  the  Acting  Secretary,  dated  March  6,  em- 
bracing a  copy  of  a  telegram  from  F.  A.  Ree,  Chinese  consul 
at  San  Francisco,  to  General  John  W.  Foster,  of  this  city.  In 
this  telegram,  among  other  things,  it  is  stated  that  two  Chi- 
nese merchants  have  arrived  at  the  port  of  San  Francisco,  in 
the  ship  Chinay  and  desire  to  land ;  but  that  by  reason  of 
certain  governmental  regulations  in  China,  they  being  resi- 
dents of  Hong-Kong,  are  unable  to  procure  the  certificate 
required  by  section  6  of  the  act  of  Congress  approved  July 
5,  1884  (23  Stat,  116). 

You  ask  my  opinion  whether,  without  the  production  of 
such  certificate,  these  gentlemen  may  be  permitted  to  land. 
I  can  not  write  an  opinion  that  will  be  more  plain  than  the 
statute  on  this  subject.  Section  6  is  imperative  in  its  re- 
quirement of  such  certificate,  and  provides  that  it  shall  be 
the  sole  evidence  permissible  on  the  part  of  the  person  so  pro- 
ducing the  same  to  establish  aright  of  entry  into  the  United 
States.  This  is  the  last  expression  of  the  law-making  power  of 
the  United  States  on  the  subject,  and  if  at  variance  with  the 
provisions  of  the  treaty  with  China,  upon  which  question  I 
•express  no  opinion,  it  is  still  the  law.  (Botiller  v.  Dominguezj 
130  U.  S.  R.,  238.) 

My  answer  to  your  question,  therefore,  is  that  without  such 
certificate,  consistently  with  the  law,  you  can  not  permit  the 
landing  of  these  gentlemen. 
Respectfully,  yours, 

W.  H.  H.  MILLEE. 

The  Secbetaby  of  the  Tbeasubt. 
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INDIAN  ALLOTTEES. 

It  is  the  daty  of  the  Government  to  protect  the  Indian  allottees  nnder 
the  act  of  March  2,  1889,  chapter  4 12,  in  the  enjoyment  of  their  allot- 
ments, and  in  the  disch'arge  of  that  dnty  the  military  forces  of  the 
United  States  may,  if  necessary,  be  employed  by  the  President  for 
their  protection. 

Department  of  Justice, 

March  12, 1890. 

Sir  :  At  your  saggestion  I  have  examined  the  opinion  of 
Mr.  Assistant  Attorney-General  Shields  upon  the  question 
whether,  under  the  act  of  March  2, 1889  (25  Stat.,  998J,  it  is 
competent  to  use  the  military  forces  in  protecting  the  indi- 
vidual rights  of  Indians  to  allotments  outside  of  the  reser- 
vations, where  such  Indians  are  residing  upon  the  lands  and 
are  being  forced  therefrom  by  trespassers ;  or  whether,  since 
the  territory  has  come  within  the  limits  of  South  Dakota,  the 
rights  of  the  Indians  under  said  State  must  be  adjudicated 
by  the  courts ;  and  if  so,  whether  the  United  States  courts  will 
have  jurisdiction.    That  opinion  is  transmitted  herewith. 

It  is  needless  for  me  to  go  into  an  elaborate  statement  of 
my  views  upon  this  question.  I  concur  in  the  conclusions  of 
this  opinion,  and  in  the  main  in  the  reasoning  by  which  those 
conclusions  are  reached. 

On  the  27th  of  July,  1888,  Acting  Atttorney-General  Jenks 
gave  to  the  Secretary  of  the  Interior  an  opinion  denying  to 
the  State  the  power  to  tax  lands  occupied  by  Indians  as  sep- 
arate allotments  under  the  then  existing  legislation.  There 
is  nothing  in  the  act  of  March  2, 1889,  that  would  lead  to  a 
different  conclusion,  or  that  would  make  inapplicable  the 
reasoning  of  that  opinion.  Of  that  opinion  I  hand  you  here- 
with a  printed  copy. 

As  will  be  seen  by  that  opinion,  the  conclusions  there 
reached  rest  largely  upon  the  proposition  that  notwithstand- 
ing the  Indians,  by  taking  separate  allotments,  have  made 
a  first  and  a  long  step  toward  civilization  and  independent 
citizenship,  yet  they  are  still  in  a  state  of  pupilage  and  under 
the  guardianship  of  the  General  Government.  Upon  the  same 
ground,  I  am  clear  that  it  has  not  been  the  intention  of  Con- 
gress, in  any  legislation  so  far,  to  put  these  Indians,  who 
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take  such  separate  allotments,  entirely  upon  their  own  re* 
soarces  or  to  withdraw  the  Oovernment's  guardianship,  su- 
pervision, and  protection.  The  fact,  if  there  were  no  other,, 
that  their  lands  so  allotted  are  made  inalienable,  that  the  al- 
lottee has  no  power  to  cumber  or  charge  the  same  with  debt, 
would  be  a  clear  indication  that  Congress  had  not  intended  ta 
remit  him  tocourts  of  law  for  the  protection  of  those  lands;  for 
it  would  be  worse  than  idle  to  expect  that  a  man  so  untutored, 
so  improvident,  so  much  of  a  child  that  he  can  not  be  trusted 
with  a  control  over  his  property,  would  be  able,  without  any 
power  to  charge  that  property  for  any  purpose,  to  protect  the 
same  in  a  court  of  law.  In  other  words,  I  am  entirely  clear 
that  it  is  the  duty  of  the  Government  to  protect  these  Indian 
allottees  in  the  enjoyment  of  their  allotments.  The  only 
question  is  as  to  the  manner  of  such  protection. 

I  think  the  opinion  of  Mr.  Assistant  Attorney-General 
Shields  makes  it  entirely  clear  that  the  statute  expressly 
authorizes  the  use  of  troops  for  the  protection  of  sudh  righta 
in  "  the  Indian  country."  The  Supreme  Court  has  repeatedly 
decided  that  "  Indian  country  "  is  all  country  to  which  the 
Indian  title  has  not  been  extinguished.  The  Indian  title  to 
the  lands  allotted  in  these  reservations  under  the  act  of 
March  2, 1889,  is  modified,  but  I  do  not  think  it  can.be  said 
to  be  extinguished.  In  pursuance  of  treaties  with  the  Indi- 
ans the  lands  are  partitioneil  in  severalty  to  the  Indians,  not 
because  the  ordinary  Indian  title  has  been  totally  extin- 
guished, but  because  the  Indians  have  consented  to  such  ar- 
rangement. This  being  so,  and  in  view  of  the  relation  of 
guardianship  the  Government  still  bears,  and  the  duty  of 
protection  it  still  owes  to  these  Indians,  I  have  no  doubt  of 
the  right  of  the  President  to  use  the  troops  for  the  protec- 
tion of  these  allotments. 

With  reference  to  the  other  question,  namely,  the  jurisdic- 
tion of  the  Federal  cour-ts,  in  case  appeal  is  made  to  the 
courts  to  settle  the  rights  of  the  parties  in  the  premises,  I 
have  no  doubt  these  rights  are  derived  from  and  ascertained 
by  the  statutes  of  the  United  States,  and  necessarily  involve 
Federal  questions. 

Respectfully,  yours, 

W.  H.  H.  MILLER. 

The  President. 
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POSTAL  CONVENTIONS  WITH  FOREIGN  COUNTRIES. 

Upon  a  review  of  the  legislation  passed  by  Confess,  from  the  begin- 
ning of  the  Government  down  to  the  present  time,  conferring  upon 
the  Postmaster- General  power  to  make  postal  arrangements  and  con- 
ventions with  foreign  countries,  and  the  practice  of  the  Government 
thereunder :  Advised,  that  such  legislation  and  practice  sanction  an 
interpretation  of  the  Constitution  different  from  that  which  might  be 
reached  by  the  ordinary  rules  of  construction  were  the  question  a  new 
one,  and  that  the  provisions  of  section  39d«  Revised  Statutes,  author- 
izing the  Postmaster-General,  with  the  advice  and  consent  of  the 
President,  to  negotiate  and  conclude  postal  treaties  and  conventions 
between  the  United  States  and  foreign  countries,  are  not  in  conflict 
with  that  part  of  section  2,  Article  II,  of  the  Constitution,  giving  the 
President  ''  power  by  and  with  the  advice  and  consent  of  the  Senate 
to  make  treaties,"  etc. 

Semble  that  the  right  of  Congress  to  vest  in  the  Postmaster- General 
power  to  conclude  conventions  with  foreign  governments  for  the 
cheaper,  safer,  and  more  convenient  carriage  of  foreign  mails  may  be 
derived  from  the  authority  given  that  body  in  the  seventh  clause  of 
section  8,  Article  I,  of  the  Constitution,  to  establish  post-offices  and 
post- roads. 

As  to  the  power  of  the  Postmaster-General  to  enter  into  conventions 
with  foreign  governments  touching  the  regulation  of  foreign  parcels 
post,  opinion  of  Attorney-General  Garland  of  June  30,  1887  {anUf  p. 
39),  cited  with  approval. 

Department  of  Justice, 

March  20,  1890. 

Sib:  You  have  submitted*  to  tbe  Attorney-General  the 
question  whether  section  398,  Revised  Statutes,  providing 
that  the  Postmaster  General,  by  and  with  the  advice  and  con- 
sent of  the  President,  may  negotiate  and  conclude  postal 
treaties  or  conventions  between  the  United  States  and  for- 
tMgn  countries,  is  in  violation  of  that  part  of  section  2,  Arti- 
cle II,  of  the  Constitution  of  the  United  States  which  provides 
that  the  President  "shall  have  power,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur." 

If  this  clause  of  the  Constitution  is  exclusive,  and  takes 

from  Congress  the  right  to  delegate  to  any  one  else  power  to 

conclude  treaties  with  foreign  governments,  then  section  398, 

quoted  above,  reposing  such  power  in  the  Postmaster-Gen- 
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eral  with  reference  to  postal  treaties,  woald  seem  to  be  in- 
valid. Article  II  is  a  statement  of  the  powers  of  the  Execu. 
tive,  and  the  ordinary  rule  of  constraction,  in  the  absence  of 
language  to  the  contrary,  would  make  the  grant  of  a  power 
within  that  article  exclusive.  Such  a  construction,  however, 
the  Supreme  Court  of  the  United  States  has  held  may  be 
varied  by  the  course  of  Congress  in  its  legislation  and  the 
practice  of  the  Executive  Departments  since  the  adoption  of 
the  Constitution. 

In  the  case  of  The  Laura  (114  U.  S.  E.,  411)  a  libel  was 
filed  by  the  plaintiff  below  against  the  steam  boat  Laura  to 
recover  penalties  for  the  violation  of  a  statute,  which  were 
made  payable  to  any  person  suing  for  the  same.  The  owner 
of  the  vessel,  a  corporation,  intervened  and  answered,  setting 
up  in  bar  a  warrant  in  due  form  by  the  Secretary  of  the 
Treasury  remitting  the  penalties.  It  was  claimed  in  the  case 
that  the  warrant  of  remission  was  without  legal  effect,  be- 
cause the  statute  upon  which  it  rested  was  in  conflict  with 
the  clause  of  the  Constitution  investing  the  President  with 
power  to  grant  reprieves  and  pardons  for  all  offenses  against 
the  United  States,  except  in  cases  of  impeachment.  This 
power  to  grant  reprieves  and  x>ardou8,  it  will  be  observed  in 
passing,  is  in  the  same  section,  and  immediately  precedes  the 
clause  conferring  power  to  make  treaties.  It  was  held  by  the 
Supreme  Court,  Justice  Harlan  delivering  the  opinion,  that 
the  practice  in  reference  to  remissions  of  penalties  by  the 
Secretary  of  the  Treasury  and  other  oflicers,  which  had  been 
observed  and  acquiesced  in  for  neatly  a  century,  was  an  in- 
terpretation of  the  Constitution  too  strong  and  obstinate  to 
be  shaken  or  controlled,  and  that,  therefore,  the  assumption 
on  the  part  of  Congress  of  theright  toinvest  the  Secretary  of 
the  Treasury  with  power  to  remit  penalties  in  such  cases  was 
not  invalid,  and  that,  to  this  extent,  the  power  reposed  by  the 
Constitution  in  the  President  to  grant  reprieves  and  pardons 
was  not  exclusive. 

In  Ware  v.  United  States  (4  Wall.  617)  the  question  was 
whether  a  post-office,  which  had  been  discontinued  by  order 
of  the  Postmaster-General,  was  legally  discontinued.  By  a 
clause  in  section  8,  Article  I,  o(  the  Constitution,  Congress  is 
given  power  to  establish  post-of9ces  and  post-roads.    The 
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ordinary  rule  of  coustraction  of  governmental  powers  would 
have  led  to  tbe  conclusion  that  Congress,  being  charged  with 
the  duty  of  establishing  post-offices  and  post-roads,  could  not 
delegate  such  duty  to  a  branch  of  the  executive  department 
of  the  Government.  In  the  case  cited,  however,  Mr.  Justice 
Clifford,  delivering  the  opinion  of  the  court,  says: 

<'  Power  to  establish  postnoffices  and  post-roads  is  conferred 
upon  Congress,  but  the  policy  of  the  Government  from  the 
time  the  General  Post-Office  was  established  has  been  to  dele- 
gate the  power  to  designate  the  places  where  the  mails  shall 
be  received  and  delivered  to  the  Postmaster  General." 

Having  found  that  the  power  of  the  Postmaster-General  to 
establish  post-offices  was  justified  by  usage  and  the  policy  of 
the  Government  from  its  foundation,  the  court  held  that  the 
power  to  discontinue  post-offices  was  incident  to  the  power  to 
establish  them,  and  that,  therefore,  the  discontinuance  of  the 
post-office  by  the  Postmaster-General  was  legal,  notwith- 
standing the  fact  that  a  postmaster  had  been  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  for  a  term  of  four  years,  which  had  not  expired  at  the 
time  of  the  discontinuance  of  the  post-office. 

Another  case  which  illustrates  the  same  principle,  although 
it  involved  only  the  construction  of  a  statute,  is  United  Statss 
V.  Hill  (120  U.  S.  R.,  169),  where  the  question  was  whether 
the  clerk  should  include  fees  in  naturalization  proceedings 
in  his  returns  of  emoluments.  It  was  shown  to  have  been 
the  custom  in  the  United  States  courts  in  Massachusetts, 
from  1839  to  1884,  to  charge  $3  as  fees  in  such  proceedings, 
and  not  to  include  them  in  the  returns.  It  was  held  that  the 
interpretationof  the  statute  by  judges,  heads  of  Departments, 
and  accounting  officers,  cotemporaneous  with  the  passage  of 
the  law  and  continuous,  was  one  on  which  the  obligors  in 
the  bond  of  the  clerk  had  a  right  to  rely,  and  it  not  being 
clearly  erroneous,  would  not  now  be  overturned. 

It  seems  to  me  apparent,  then,  from  the  cases  cited,  that 
where  long  usage,  dating  back  to  a  period  cotemporary  with 
the  adoption  of  the  Constitution,  sanctions  an  interpretation 
of  that  instrument  different  from  that  which  would  be  reached 
by  the  ordinary  rules  of  construction  were  the  question  a  new 
one,  the  usage  will  be  followed.    It  becomes  important,  there- 
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fore,  in  determiniug  the  question  here  to  be  answered,  to 
trace  from  the  beginning  of  the  Government,  if  possible,  the 
course  of  legislation  out  of  which  section  398  was  developed 
and  the  practice  of  the  Post-office  Department  with  reference 
to  the  subject  matter  of  that  section. 

After  the  Declaration  of  Independence,  the  only  reference 
we  can  find  to  foreign  mails,  and  the  practice  in  regard  to 
them,  is  on  page  47  of  the  sixth  volume  of  the  Journals  of 
Congress,  of  May  5, 1780,  in  which  it  is  provided  that  "  all 
masters  of  packets  and  other  vessels  in  the  Continental 
service  be  and  they  are  required  to  lodge  whatever  letters 
they  bring  from  abroad  in  the  post-office  nearest  to  the  port 
at  which  they  arrive,  and  immediately  after  their  arrival." 

I  can  find  no  trace  of  any  arrangement  with  foreign  govern- 
ments by  the  Congress  under  the  articles  of  confederation. 
From  1789,  when  the  Constitution  was  adopted,  until  1792, 
the  post  office  as  it  had  been  established  under  the  articles 
of  confederation  continued  without  any  legislation,  except  a 
simple  provision  that  it  should  be  conducted  as  it  had  been 
before  the  adoption  of  the  Constitution.  On  February  20, 
1792,  Congress  passed  an  act  (1  Stat.,  231)  establishing  a 
Post-Office  Department  and  vesting  certain  powers  in  the 
Postmaster-General.     Section  26  of  that  act  was  as  follows: 

"That  it  shall  be  lawful  for  the  Postmaster  General  to 
make  provision  where  it  may  be  necessary  for  the  receipt  of 
all  letters  and  packets  intended  to  be  conveyed  by  any  ship 
or  vessel  beyond  sea,  or  from  any  port  in  the  United  States 
to  another  port  therein  ;  and  the  letters  so  received  shall  be 
formed  into  a  mail,  sealed  up,  and  directed  to  the  postmaster 
of  the  port  to  which  such  ship  or  vessel  shall  be  bound,  and 
for  every  letter  or  packet  so  received  there  shall  be  paid  at 
the  time  of  its  reception  a  postage  of  one  cent,  which  shall 
be  for  the  use  of  the  postmasters  respectively  receiving  the 
same.  And  the  Postmaster- General  may  m^ke  arrangements 
with  the  postmasters  in  any  foreign  country  for  the  recip- 
rocal receipt  and  delivery  of  letters  and  packets  through  the 
post-offices." 

The  act  of  1792  expired  by  limitation  in  1794,  in  which 
year,  upon  May  8,  a  permanent  act  was  passed  establishing 
the  Post-Office  Department,  containing  the  same  provision 
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qaoted  above,  in  its  section  26  (1  Stat.,  354).  This  last  act 
continued  in  force  until  April  30, 1810,  when  another  act  was 
passed  for  the  organization  of  the  Post-OfGice  Department, 
which  in  section  32  (2  Stat.,  603)  contained  the  same  provis- 
ion quoted  above.  This  section  was  repeated  in  the  act  of 
March  3,  1825  (i  Stat.,  112),  and  continued  in  force  until  the 
act  of  March  3, 1851.  Before  the  repeal  of  the  section  quoted, 
however,  by  a  joint  resolution  approved  June  15,  1844  (5 
Stat.,  718),  Congress  authorized  the  Postmaster-General — 

<<  To  make  such  arrangements  as  m^iy  be  deemed  expedient 
with  the  post  office  department  of  the  British  Government 
for  the  transmission  of  the  British  mail  in  its  unbroken  state 
or  condition  between  Boston  and  Canada;^  and 

^' To  enter  into  such  arrangement  or  arrangements  with 
the  proper  authorities  in  France  and  Germany,  and  the  own- 
ers or  agents  of  the  vessels  plying  regularly  between  those 
countries  and  the  [Jnited  States,  whereby  a  safe  and,  as  near 
lis  possible,  a  regular  and  direct  mail  communication,  under 
official  guaranty,  between  the  United  States  and  the  conti- 
n.Mit  of  Europe,  viz,  the  ports  of  Bremen  in  Germany,  and 
Havre  in  France,  and  such  other  principal  ports  on  said  con. 
tinent  as  the  Postmaster-General  shall  deem  proper,  shall  be 
secured,  so  that  the  entire  inland  and  foreign  postage  on  let- 
ters and  all  other  mail  matter  sent  over  sea  from  and  to  the 
United  States,  to  and  from  any  port  of  France,  and  of  the 
States  comprehended  within  the  German  Customs  Union,  and 
of  those  countries  of  the  continent  between  which  and  France 
and  the  said  German  States  there  exists  a  continued  arrange- 
ment of  the  like  kind,  may  be  paid  at  the  place  where  they 
are  respectively  mailed  or  received." 

On  December  15, 1848,  a  postal  convention  was  concluded 
with  Great  Britain,  which  was  signed  by  George  Bancroft 
for  the  United  States  and  Lord  Palmerston  for  Great  Brit- 
ain, and  was  concurred  in  by  the  Senate.  Eatifications  were 
exchanged  January  26, 1849.  (2  Stat,  966, 967.)  It  was  pro- 
vided that  all  measures  of  detail  arising  out  of  the  slbipula- 
tions  should  be  arranged  by  the  post-offlce  of  the  United 
States  and  the  British  post  office  and  should  be  modified 
whenever  the  two  post-offices  deemed  it  expedient.  This 
postal  convention  between  the  United  States  and  Great  Brit- 
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ain  is  the  ouly  one  in  the  history  of  the  country  which  has 
been  concurred  in  by  the  Senate.  By  the  act  of  March  3, 
1851,  already  referred  to,  the  section  which  had  been  in  force 
since  1792,  and  which  is  quoted  above,  was  repealed ;  and  as 
part  of  section  2  of  that  act  was  enacted  the  folk)wing  (9  Stat.^ 
689):    . 

"  And  the  Postmaster-General,  by  and  with  the  advice  and 
consent  of  the  President  of  the  United  States,  shall  be  and  he 
hereby  is  authorized  to  reduce  or  enlarge  from  time  to  time  the 
rates  of  postage  upon  all  letters  and  other  mailable  matter 
conveyed  between  the  United  States  and  any  foreign  country, 
for  the  purpose  of  mailing  better  postal  arrangements  with 
other  governments,  or  counteracting  any  adverse  measures 
affecting  our  postal  intercourse  with  foreign  countries.'' 

The  part  of  the  section  just  quoted  continued  in  force  until 
the  act  of  June  8,  1872,  when  by  section  167  of  that  act  (17 
Stat.  304)  it  was  provided  : 

'^That  for  the  purpose  of  making  better  postal  arrange- 
ments with  foreign  countries,  or  to  counteract  their  adverse 
measures  affecting  our  postal  intercourse  with  them,  the 
Postmaster-General,  by  and  with  the  advice  and  consent  of 
the  President,  may  negotiate  and  conclude  postal  treaties  or 
conventions,  and  may  reduce  or  increase  the  rates  of  post- 
age on  mail  matter  conveyed  between  the  United  States  and 
foreign  countries." 

By  section  103  of  the  same  act  it  was  provided : 

"  That  the  Postmaster-Greueral  may  conclude  arrangements 
with  the  postdepartmentsof  foreign  governments,  with  which 
postal  conventions  have  been  or  may  be  concluded,  for  the 
exchange,  by  means  of  postal  orders,  of  small  sums  of  money 
not  exceeding  fifty  dollars  in  amount,  at  such  rates  of  ex- 
change, and  compensation  to  postmasters,  and  under  such 
rules  and  regulations  as  he  may  deem  expedient;  and  the  ex- 
penses of  establishing  and  conducting  such  system  of  ex- 
change may  be  paid  out  of  the  proceeds  of  the  money-order 
business." 

Section  273  of  the  same  act  authorized  the  Postmaster- 
General,  by  and  with  the  advice  and  consent  of  the  President, 
to  make  any  arrangements  which  he  deemed  just  and  ex- 
pedient with  Canada,  or  any  other  country  adjoining  the 
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United  States,  by  which  each  of  the  two  contracting  coun- 
tries should  have  the  right  to  carry  mail  over  the  other's 
territory,  and  carry  the  mail  unbroken  from  one  point  in  its 
own  territory  across  the  territory  of  the  other  back  to  a  point 
in  its  own  territory. 

In  1873  section  167  of  the  act  just  quoted  became  section 
398  of  the  Bevised  Statutes,  section  103  became  section  4028, 
and  section  273  became  section  4012,  without  change  in  their 
language,  and  are  to-day  the  law. 

It  will  be  seen  from  the  history  of  these  sections  that  by 
a  process  of  evolution  the  power  which  was  given  to  the  Post- 
master-General to  make  arrangements  with  foreign  post- 
masters with  reference  to  the  reciprocal  receipt  and  delivery 
of  mails  grew  into  a  power  to  conclude  treaties  upon  postal 
matters,  at  least  so  far  as  fixing  the  rates  of  postage  between 
two  countries. 

I  have  not  been  able  in  an  examination  of  the  records  at 
hand  to  find  what  arrangements  were  made  between  the 
Postmaster  General  of  this  country  and  foreign  postmasters 
in  the  early  years  of  the  Government.  That  there  were  ar- 
rangements must  be  presumed,  and  that  they  were  observed 
as  binding  on  the  respective  governments  of  the  contracting 
postmasters  there  is  no  reason  to  doubt. 

It  will  be  noted  that  until  the  act  of  June  8, 1872,  the  ar- 
rangements between  the  Postmaster  General  and  the  post- 
office  departments  of  other  countries  were  not  dignified  by 
the  name  of  "postal  conventions"  or  "treaties."  As  the 
Statutes  at  Large  include  only  treaties  and  conventions,  the 
failure  of  the  law  to  describe  postal  arrangements  as  such, 
with  foreign  countries,  until  1872,  explains  why  there  is  no 
record  of  such  arrangements  in  the  Statutes  at  Large  until 
the  eighteenth  volume,  part  3,  covering  the  treaties  from 
December,  1873,  to  March,  1875.  In  that  volume  we  find  a 
record  of  a  postal  convention  between  the  United  States  and 
Sweden  and  Norway,  entered  into  by  the  Postmaster-Gen- 
eral, with  the  advice  and  consent  of  the  President,  signed 
March  15, 1873.  Also  the  record  of  what  is  called  "  A  sec- 
ond additional  convention  to  the  postal  convention  of  August 
21,  1867,  between  the  United  States  and  Belgium,"  signed' 
by  the  Postmaster  General  May  9,  1873,  and  approved  by 
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the  President  May  12,  1873.  This  shows  that  a  postal  con- 
vention had  been  entered  into  with  Belgium  in  August,  1867, 
no  record  of  which  appears  in  the  Statutes  at  Large.  In  the 
same  volume  (18  Statutes  at  Large)  are  recorded  postal  con- 
ventions with  other  countries,  which,  by  their  terms,  are  modi- 
fications of  former  postal  conventions  entered  into  by  the 
Postmaster-General. 

It  is  fair  co  presume  from  the  material  at  hand,  therefore, 
that  from  the  legislation  of  1792  above  given  upon  this  sub- 
ject down  to  the  present  time  the  Postmaster-General,  by  the 
authority  conferred  in  the  acts  of  Congress  to  which  reference 
has  been  made,  has  exercised  the  treaty -making  power  of  the 
Government  in  so  far  as  it  was  necessary  to  the  improve- 
ment of  the  foreign  mail  service,  and  that,  with  the  single 
exception  of  the  postal  treaty  of  1848  between  England  and 
this  country,  to  which  reference  has  been  made,  the  concur- 
rence of  the  Senate  has  not  been  deemed  necessary  to  the 
validity  of  such  treaties.  The  powers  of  the  Postmaster- 
General  in  this  regard  under  the  present  statutes  are  larger, 
and  at  the  same  time  better  defined,  than  they  were  in  the  act 
of  1792,  but  the  general  character  of  the  power,  that  is,  of 
binding  the  Government  by  a  contract  with  a  foreign  nation 
with  reference  to  interpostal  conveniences,  has  not  been 
changed. 

From  the  foundation  of  the  Government  to  the  present  day, 
then,  the  Constitution  has  been  interpreted  to  mean  that  the 
power  vested  in  the  President  to  make  treaties,  with  the  con- 
currence of  two-thirds  of  the  Senate,  does  not  exclude  the 
right  of  Congress  to  vest  in  the  Postmaster-General  ]>ower 
to  conclude  conventions  with  foreign  governments  for  the 
cheaper,  safer,  and  more  convenient  carriage  of  foreign  mails. 
The  existence  of  such  a  power  in  Congress  may,  perhaps,  be 
worked  out  from  the  authority  given  to  that  body  in  the  sev- 
enth clause  of  section  8,  of  Article  1,  of  the  Constitution,  to  es- 
tablish post  offices  and  post-roads.  This  has  always  been  con- 
strued to  mean  power  to  organize  and  carry  on  the  Post-Office 
Department.  Foreign  mail  is  so  closely  connected  with  a 
proper  system  of  inland  mail  as  that  the  power  to  organize 
and  carry  on  a  general  post-office  system  would  seem  to  im- 
ply a  power  to  organize,  in  connection  therewith,  a  system  of 
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foreigu  mails,  and,  iu  the  inaiutenance  of  such  a  system,  a 
power  to  conclude  contracts  with  the  post-office  departments 
of  other  countries.  The  delegation  of  these  implied  powers 
by  Congress  to  the  Postmaster-General,  sanctioned  by  usage 
since  the  adoption  of  the  Constitution,  on  the  principles  laid 
down  in  the  case  of  Ware  v.  United  States j  supra^  has  acquired 
constitutional  validity. 

For  the  reasons  given,  I  am  of  the  opinion  that  sections 
398,  4012,  and  4028,  of  the  Revised  Statutes,  are  constitu- 
tional and  valid. 

The  further  question,  whether  the  power  so  conferred  an- 
thorizes  the  Postmaster-General  to  enter  into  conventions 
with  foreign  governments,  by  which  in  a  foreign  parcels  post 
the  limit  of  weight  may  be  extended  to  pack  ages  of  not  more 
than  11  pounds,  Ivas  already  been  answered  by  Attorney- 
General  Garland  in  his  opinion  of  June  30,  1887,  and  calls 
for  no  other  response  than  a  reference  to  that  opinion,  where 
the  conclusion  is  stated  that  under  section  398  the  author- 
ity conferred  will  justify  the  entering  into  a  convention  of 
the  character  above  stated. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor' Oeneral. 

The  Postmaster-Genebal. 

Approved : 

W.  H.  H.  MILLER. 


POSTAI.  GUIDE. 

The  determination  of  what  shall  be  the  contents  of  the  Postal  Gnide 
rests  entirely  with  the  Postmaster-General. 

Department  op  Justice, 

March  22,  1890. 
Sm:  In  reply  to  your  commuDication  requesting  an  opin- 
ion as  to  whether  you  may  legally  publish  the  whole  or  any 
part  of  your  annual  report  in  the  oflBcial  publication  called 
the  Postal  Guide,  I  beg  to  say  that,  in  my  opinion,  it  rests 
with  you  entirely,  under  the  law,  to  determine  what  shall  be 
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the  contents  of  that  pablication.  Upon  that  matter  yoar 
judgment  is  final,  as  a  necessary  conseqaence  from  your 
I)Osition  as  the  head  of  the  Post  Office  Department  and  from 
the  absence  of  any  law  regulating  the  subject. 

What  has  been  already  said  makes,  perhaps,  the  question 
contained  in  the  concluding  paragraph  of  your  communica- 
tion no  longer  of  practical  importance.  If,  however,  I  am 
mistaken  in  this  and  you  still  desire  an  exprdbsion  of  opinion 
on  that  question,  I  should  thank  you  to  lay  before  me  the  ex- 
act state  of  facts  to  which  the  question  applies,  as  I  am 
limited  by  law  to  such  questions  of  law  as  arise  in  the  course 
of  official  administration. 

Very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Postmasteb-Oenesal. 


WISCONSIN  RAILROAD  LAND-GRANTS. 

The  claim  of  the  Chicago,  St.  Paul,  Minneapolis  aod  Omaha  Railroad 
Company  (Buccesaor  of  the  Chicago  and  Northwestern  Railroad  Com- 
pany) to  certain  lands  under  the  land-grauts  made  to  the  State  of 
Wisconsin  by  the  acts  of  June  3, 1856,  chapter  43,  and  May  5, 1864,  chap- 
ter 80,  considered. 

Department  of  Justice, 

April  7,  1890. 

Sir:  By  the  a<5t  of  Congress  approved  June  3,  1856,  it 
was  provided,  "  That  there  be  and  is  hereby  granted  to  the 
State  of  Wisconsin,  for  the  purpose  of  aiding  in  the  construc- 
tion of  a  railroad  from  Madison  or  Columbus,  by  way  of 
Portage  City,  to  the  St.  Croix  River  or  lake,  between  town- 
ships twenty- Ave  and  thirty-one,  and  from  thence  to  the  west 
end  of  Lake  Superior,  to  Bayfield,  every  alternate  siection,"  etc. 

By  another  act,  approved  May  5, 1864,  additional  land  was 
granted  to  the  State  of  Wisconsin  upon  the  same  terms,  for 
the  purpose  of  extending  the  road  from  the  St.  Croix  Eiver 
to  the  west  end  of  Lake  Superior. 

It  is  further  provided  that  the  said  lands,  thereby  granted 
to  the  said  State,  shall  be  subject  to  the  disposal  of  the  legis- 
lature thereof,  for  the  purposes  aforesaid  and  no  other. 

By  subsequent  sections  of  these  acts  it  is  provided  that  if 
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the  said  roads  are  not  completed  within  ten  years,  no  further 
sales  shall  be  made,  and  the  lands  unsold  shall  revert  to  the 
United  States. 

By  an  act  of  the  legislature  the  State  of  Wisconsin  ac- 
cepted these  grants  and  assumed  the  execution  of  the  trust. 
The  route  of  the  road  was  surveyed  and  a  map  of  its  location 
was  filed  in  the  Land  Office  at  Washington. 

A  trespasser  cut  a  large  amount  of  logs  upon  these  lands 
and  had  them  in  a  boom,  with  other  logs,  at  Stillwater,  Minn. 
An  agent  of  the  State  seized  these  logs,  claiming  them  as 
the  property  of  the  State.  Schulenberg,  who  had  cut  and 
claimed  to  own  the  logs,  brought  replevin  against  Harriman^ 
agent  of  the  State,  and  the  case  is  reported  in  21  Wallace, 
at  page  44.    By  that  decision  it  is  settled : 

First.  That  this  was  a  grant  in  presenti,  passing  the  title 
of  the  land  to  the  State  so  soon  as  the  survey  enabled  a  defi- 
nite location  to  be  msRle. 

Second.  That  the  fact  that  no  part  of  the  road  had  been 
built  was  immaterial ;  that  the  lands  were  granted  upon  a 
condition  subsequent ;  and  that  until  the  Government,  either 
by  act  of  Congress  or  by  a  suit  duly  commenced,  re-asserted 
its  claim  to  the  lands,  the  title  to  the  State  was  good.  As  a 
consequence,  it  was  held  that  the  agent  of  the  State  was  en- 
titled to  hold  the  logs. 

It  is  my  understanding  that  it  is  under  this  grant  that  the 
Chicago  and  Northwestern  Railroad  Company,  through  the 
Chicago,  St.  Paul,  Minneapolis  and  Omaha  Bailroad  Com- 
pany, is  claiming  the  42,000  acres  of  land  which  you  are  now 
asked  to  patent. 

This  suit  was  decided  in  the  Supreme  Court  in  1874,  nearly 
twenty  years  after  the  original  grant.  When  the  case  was 
tried  the  road  was  still  not  constructed,  but  that  was  held  to 
be  immaterial. 

In  the  St.  Louis,  etc..  Railway  Co.  against  McOee  (115  U.  S. 
B.,  469)  it  is  held  that  in  order  that  an  act  of  Congress  should 
work  a  reversion  to  the  United  States  for  condition  broken 
of  lands  granted  by  them  to  a  State  to  aid  in  internal  im- 
provements, the  legislation  must  directly,  positively,  and 
with  freedom  from  all  doubt  or  ambiguity,  manifest  the  in- 
tention of  Congress  to  re-assert  title  and  resume  possession. 
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In  Van  Wyck  against  Knevals  (106  U.  S.  E.,  360)  it  is  held : 
^<  Failure  to  complete  a  railroad  according  to  the  conditions 
of  a  grant  of  lauds  to  the  company,  which  has  already  at- 
tached, can  be  asserted  as  a  forfeiture  of  the  grant  only  by 
the  grantor,  the  United  States,  through  judicial  proceedings 
or  through  the  action  of  Congress.'' 

In  the  St  Paulj  etc.,  Railroad  Skgainst  the  Winona^  et<s.j  Rail 
road  (112  U.  8.  R.,  720)  and  in  the  Sioux  City^  etCy  Railroad 
against  the  Chica^o^  etc,  Railroad  (117  U.  S.,  406)  it  is  held  : 
^'  In  grants  of  lauds  to  aid  in  building  railroads  the  title  to 
the  lands  within  the  primary  limits  within  which  all  the. odd 
or  even  sections  are  granted  relates,  after  the  road  is  located 
according  to  law,  to  the  date  of  the  grant;  and  in  cases 
where  these  limits,  as  between  different  roads,  conflict  or  en- 
croach on  each  oth^r,  priority  of  date  of  the  act  of  Congress 
and  not  priority  of  location  of  the  lines  of  road  gives  prior- 
ity of  title." 

In  1880,  a  controversy  having  arisen  between  a  number  of 
railroad  companies  claiming  lands  under  these  two  grants 
of  1856  and  186^,  the  Madison  and  Portage  Railroad  Com- 
pany file<l.  its  bill  of  complaint  in  the  circuit  court  of  the 
United  States  for  the  western  district  of  Wisconsin  against 
the  several  other  railroad  companies  claiming  such  interests 
and  the  treasurer  of  the  Stat«  of  Wisconsin,  for  the  purpose 
of  settling  the  rights  of  the  parties  in  the  premises.  A  cross- 
bill was  filed  by  the  Wisconsin  Railroad  and  Farm  Mortgage 
Company,  another  party  claiming  an  interest,  and  still  an- 
other cross-bill  by  the  West  Wisconsin  Railway  Company. 
The  principal  matters  in  controversy  in  that  suit  appear  to 
have  been  as  to  the  rights  of  these  various  railroad  com- 
panies within  the  indemnity  limits  along  the  lines  contem- 
plated by  the  grants  of  1856  and  1864.  The  United  States 
Government  was  not  a  party  to  these  proceedings,  and  of 
course  no  question  was  settled  in  the  case  as  between  the 
United  States  Government  and  any  of  these  parties,  but 
throughout  the  litigation  the  validity  of  the  grants  and  the 
right  to  have  the  lands  patented  and  applied  to  the  construc- 
tion of  the  road,  according  to  the  terms  of  these  grants,  is 
assumed.  A  heariug  was  had  in  the  case  before  Judges 
Harlan,  Drummond,  and  Bnnn,  and  a  decree  made  directing 
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and  adjadicating  the  rights  of  the  Tarions  parties  to  lands 
under  these  grauts,  upon  the  assumption  of  their  validity. 
No  question  seems  to  have  been  made  upon  the  point  that 
the  roads  were  not  completed  within  the  times  limited  in  the 
granting  acts.' 

On  March  3,-1887,  Congress  passed  an  act  (24  Stat.,  556) 
the  first  section  of  which  reads  as  follows  : 

'*  That  the  Secretary  of  the  Interior  be  and  he  is  hereby 
authorized  and  directed  to  immediately  adjust,  in  accordance 
with  the  decisions  of  the  Supreme  Court,  each  of  the  rail- 
road grants  made  by  Congress  to  aid  in'  the  construction  of 
railroads  and  heretofore  unadjusted." 

The  second  section  of  the  act  requires  the  Secretary  of  the 
Interior,  in  any  case  where  lands  have  been  erroneously  pat- 
ented to  aid  in  the  construction  of  a  railroad,  to  demand  the 
relinquishment  of  the  same,  and  upon  a  failure  to  obtain  such 
relinquishment  within  ninety  days  it  is  made  the  duty  of  the 
Attorney-General  to  commence  and  prosecute  a  suit  to  can- 
cel such  patents,  certifications,  or  other  evidences  of  title,  etc. 

Section  4  of  that  act  requires  that  where  lands  were  erro- 
neously certified  or  patented,  having  been  sold  by  the  rail- 
road company  to  purchasers  in  good  faith,  patents  shall  issue 
from  the  United  States  to  such  purchasers,  but  the  railroad 
company  shall  be  liable  to  the  Government  for  such  purchase 
money,  and  it  is  made  the  duty  of  the  Attorney-General  in 
case  of  neglect  or  refusal  of  the  company  to  pay  over  the  sum 
to  commence  suits  for  such  purchase  money. 

This  being  the  state  of  the  law,  on  the  22d  of  March,  1887, 
nineteen  days  after  the  above  act  was  approved.  Secretary 
Lamar  gave  an  opinion  (5  Decisions  of  the  Department  of 
the  Interior  relating  to  public  lands,  p.  511)  reversing  the 
action  of  the  Commissioner  of  the  General  Land  Office 
(Sparks)  with  relation  to  these  lands.  Commissioner  Sparks, 
it  seems,  was  denying  the  title  of  the  railroad  companies  to 
these  lands,  and  was  insisting  that  suits  should  be  instituted 
by  the  Attorney-General  against  the  railroad  companies, 
their  officers  and  agents,  to  restrain  -them  from  cutting  or 
disposing  of  timber  upon  any  lands  selected  or  claimed  as 
indemnity  lands  or  being  within  withdrawn  indemnity  limits  5 
and  further,  to  recover  the  value  of  timber  cut,  and  that  these 
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officers,  ageuts,  etc.,  be  proceeded  against  criminally.  The 
Secretary  in  reversing  Commissioner  Sparks's  decision  re- 
cited a  former  decision  of  the  Secretary,  reversing  a  former 
decision  of  the  Commissioner  (5  L.  D.,  80),  and  states  that 
the  selections  made  by  the  Farm  Mortgage  Company,  the 
claimant  in  that  former  case,  having  since  b«en  approved,  all 
question  relating  to  the  lands  therein  must  be  eliminated 
from  the  matter  now  under  consideration.  The  Secretary 
thereupon  recites  the  history  of  these  land  grants,  citing  the 
decision  in  Schulenburg  against  Earriman  {supra)  and  his  own 
former  decision,  and  says : 

"  I  therefore  decline  to  concur  in  your  recommendations 
to  the  Attorney-General,  but,  on  the  contrary,  I  have  to  di- 
rect that  you  cause  said  railroad  grant  to  be  forthwith  adjusted, 
and  transmit  for  my  approval,  in  the  customary  form,  proper 
lists  of  lands,  subject  to  selection  and  selected  by  said  com- 
pany, within  the  indemnity  limits  of  said  grant.'' 

To  save  copying  I  bring  you  the  book  containing  these 
decisions. 

I  am  advised  that  for  many  years  this  railroad  company 
has  been  operated  as  a  land-grant  railroad ;  that  the  Govern- 
ment has  been  adjusting  its  accounts  with  it  as  such^  that 
while  it  was  not  constructed  within  the  time  limited  in  the 
original  grant,  the  Government  did  not  see  fit,  prior  to  the 
construction  of  the  road,  to  take  advantage  of  that  fact,  nor 
has  it  attempted  to  do  so  since. 

Under  the  circumstances,  therefore,  if  there  is  any  reason 
why  these  lands  ought  not  to  be  patented  to  the  railroad 
company,  in  pursuance  of  the  ruling  of  the  Secretary  of  the 
Interior,  as  above  set  forth,  it  has  not  been  brought  to  my 
attention. 

If  it  be  the  fact,  as  it  is  ^presented,  that  the  Government 
has  been  using  this  railroad  as  a  land-grant  road,  and  set- 
tling its  accounts  for  transportation  over  the  same  upon  that 
basis,  then,  unless  a  rule  directly  at  variance  with  that  en- 
forced between  private  parties  is  to  prevail,  the  Government 
is  estopped  to  insist  upon  forfeiture  now  (Warville  on  Vend- 
ors, 450;  Ludlow  against  New  Tork  and  Harlem  Railroad  Com- 
panyy  12  Barbour,  440 ;  -ffenner  against  American  Contract  Com- 
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pmvy^  9  Bush,  202).  But  tbe  Sapreme  Court  has  very  recently 
held  that  in  matters  of  this  kind  "  the  rights  of  the  Govern- 
mentdepen^  upon  the  same  general  principles  which  would  au- 
thorize a  private  citizen  to  apply  to  a  court  of  justice.^  ( United 
States  against  San  Jacinto  Tin  Company ^  125  IT.  S.  B.,  285.) 

I  can  not  doabt,  therefore,  unless  I  am  misinformed  as  to 
the  facts,  that  this  railroad  company  has  the  absolute  right  to 
these  lands;  and  to  withhold  them  is  not  only  to  violate  the 
law,  but  the  will  of  the  law-making  power  as  expressed  in 
the  statute  above  cited. 
EespectfuUy,  yours, 

W.  H.  H.  MILLER. 

The  President. 
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steel  chains  used  for  bicycle  gearing  shoald  be  classified  for  daty  under 
paragraph  171  (not  under  paragraph  216)  of  the  act  of  March  3,  1883, 
chapter  121. 

Department  of  Justice, 

April  8,  1890. 
Sir  :  In  a  letter  of  March  22, 1890,  you  have  requested  the 
opinion  of  the  Attorney  General  upon  the  question  whether 
so-called  steel  chains  (bicycle  gearing),  imported  by  William 
Bead  &  Sons,  should  be  classified  under  paragraph  171  or 
under  paragraph  216  (T.  I.  new)  of  the  tariff  act  of  March  3, 
IM83,  The  inclosures  which  accompany  your  request  show 
that  the  question  is  pending  before  your  Department  on  ap- 
peal from  the  decision  of  the  collector  of  customs  at  Boston 
by  which  he  classified  the  articles  in  question  under  para- 
graph 216  «'as  manafactures,  articles  or  wares,  not  specific- 
ally enumerated  or  provided  for  in  this  act,  composed  wholly 
or  in  part  of  •  •  ♦  steel."  The  protest  and  appeal  of 
the  importers,  William  Bead  &  Sons,  which  is  also  inclosed, 
is  on  the  ground  that  the  articles  in  question  should  have 
been  classified  under  paragraph  171,  which  imposes  a  duty 
upon  '^  Chain  or  chains  of  all  kinds,  made  of  iron  or 
steel,  not  less  than  three-fourths  of  one  inch  in  diameter, 
one  and  three-qnarter  cents  per  pound;  less  than  three- 
fourths  of  one  inch  and  not  less  than  three-eighths  of  one 
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inch  ia  diameter,  two  cents  per  pound  ;  less  than  three-eighths 
of  one  inch  in  diameter,  two  and  one-half  cents  per  pound." 

In  addition  to  the  protest  and  appeal  of  William  Bead  & 
Sons,  your  request  is  accompanied  with  a  letter  from  the  col- 
lector of  customs  at  Boston,  an  opinion  by  J.  C.  Bighu,  assist- 
ant appraiser  at  the  port  of  New  York,  a  letter  from  Chailes 
McClelland,  special  deputy  collector  at  the  custom-house,  New 
York,  a  pamphlet  containing  the  opinion  of  your  Depart- 
ment, No.  9673,  with  reference  to  the  proper  classification  of 
the  articles  in  question,  and  a  sample  of  the  chain  imported. 

In  my  opinion  the  appeal  of  the  importers  must  be  sus- 
tained. 

Worcester  defines  a  chain  to  be  ''a  series  of  connected  links 
or  rings."  An  examination  of  the  sample  of  the  gearing 
chain,  which  accompanies  your  request,  shows  beyond  ques- 
tion that  it  is  a  chain,  within  this  definition.  The  opinion  of 
your  Department,  No.  9673,  in  describing  the  article,  says  that 
the  links  thereof  have  no  uniform  diameter,  every  second 
link  being  flat,  and  the  other  links  being  round  at  the  ends 
and  flat  in  the  middle ;  but  said  links  are  joined  by  rivets 
passing  through  the  ends  of  the  flat  links  and  the  round  parts 
of  the  others,  and  that  the  links  have  been  milled  and  riveted 
together  subsequent  to  their  being  forged.  This  description 
does  not  take  the  article  out  of  the  definition  given  by  Wor- 
cester above,  for,  however  the  links  are  joined,  they  remain 
"a  series  of  connected  links." 

Assistant  appraiser  Bighu  bases  his  decision  that  these 
articles  can  not  be  classified  under  paragraph  171  on  the  ground 
that  the  rate  of  duty  therein  imposed  is  dependent  on  the 
diameter  of  the  iron  or  steel  constituting  the  links;  and  that 
to  come  within  the  scope  of  this  provision,  therefore,  the 
character  of  the  links  forming  the  chain  should  be  of  such  uni 
form  shape  that  in  their  measurement  the  diameter  could  be 
readily  determined. 

It  may  be  said,  as  conclusive  of  the  fallacy  of  this  argument, 
that  paragraph  171  imposes  a  duty  on  '*  chain  or  chains  of  all 
kinds,"  and  that  there  is  no  limitation  whatever  with  refer- 
ence to  the  uniformity  of  size  of  the  links,  or  the  material  com- 
posing the  links,  or  the  manner  in  which  they  are  connected. 
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The  fact  that  the  daty  in  paragraph  171  is  made  to  vary  in- 
versely as  the  diameter  of  the  chain  may  impose  upon  the 
appraising  officer  the  solution  of  a  difficult  question  with  re- 
spect to  the  rate  to  bo  assessed  on  certain  kinds  of  chains, 
but  such  difficulty  can  not  in  my  opinion  form  any  ground 
whatever  for  excluding  from  so  general  a  class  as  <<  chain  or 
chains  of  all  kinds"  an  article  which  is  undoubtedly  a  chain. 
It  is  true  that  if  evidence  could  be  adduced  to  show  that  the 
article  here  in  question  was  not  known  as  a  chain  in  trade  or 
commerce,  that  fact  would  exclude  the  subject  of  this  discus- 
sion from  paragraph  171;  but  in  the  absence  of  evidence  to  that 
effect  the  article  must  be  classified  under  its  ordinary,  every-  - 
day  name.  Instead  of  there  being  evidence  to  show  that  the 
article  is  not  known  as  a  chain,  the  letters  and  circulars  which 
accompany  the  protest  of  the  importers  show  beyond  ques- 
tion that  the  articles  are  known  in  trade  and  commerce  as 
chains. 

I  have  the  honor,  therefore,  to  recommend  that  the  appeal 
of  William  Bead  &  Sons  be  sustained  -,  that  the  articles  im- 
ported be  classified  as  chains,  under  paragraph  171  of  the  tariff 
act  5  and  that  the  opinion.  No.  9673,  heretofore  rendered  by 
your  Department,  directing  a  different  classification,  be  modi- 
fied accordingly. 

The  inclosures  above  referred  to  are  herewith  returned. 
Very  respectfully, 

WM.  H.  TAPT, 
Solicitor-  Oeneral. 

The  Secjeuetary  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 
274— VOL  XIX 34 
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ASSIGNMENT  OF  JUDGES  IN  ARIZONA. 

Under  the  organic  law  of  the  Territory  of  Arizona  and  the  statates 
passed  by  the  legislature  thereof,  the  governor  is  not  invested  with 
power  to  assign  to  their  respective  districts  the  judges  appointed  for 
that  Territory. 

The  authority  given  the  governor  by  section  1873,  Revised  Statates,  was 
intended  to  be  exercised  only  daring  that  period  which  is  embraced 
between  the  date  of  the  organization  of  the  Territory  and  the  time 
when  legislative  action  was  had  upon  the  subject-matter  referred  to  in 
that  section.  After  such  action  by  the  legislature  the  authority  ter- 
minated and  the  operation  of  the  section  ceased. 

Department  of  Justice, 

April  8,  1890. 

Sir  :  On  Pebraary  18, 1890,  you  referred  to  the  Attorney- 
Oeneral  for  his  opinion  the  question  whether  the  governor 
of  Arizona,  under  the  organic  law  of  that  Territory  and  the 
statutes  passed  by  its  legislature,  has  the  power  to  assign 
the  supreme  court  judges  of  the  Territory,  who  by  law  are 
required  to  act  as  judges  of  the  district  court,  to  their  re- 
spective districts.  Your  request  is  accompanied  by  an  opin- 
ion of  Assistant  Attorney-General  Shields  to  the  effect  that 
such  power  is  reposed  in  the  governor  by  act  of  Congress. 

Sections  1873, 1913,  and  1918  of  the  Revised  Statutes  of 
the  United  States,  part  of  the  organic  law  of  the  Territory 
of  Arizona,  provide  as  follows: 

Section  1873 :  "  Temporarily,  and  until  otherwise  providecl 
by  law,  the  governor  of  every  Territory  which  may  be  here- 
after established  shall  define  by  proclamation  the  judicial 
districts  of  such  Territory,  and  assign  the  judges  appointed 
for  such  Territory  to  the  several  districts,  as  well  as  fix  the 
time  and  places  for  holding  courts  in  the  respective  counties 
or  subdivisions  of  each  judicial  district/' 

Section  1913 :  '*  The  legislative  assemblies  of  New  Mexico, 
Washington,  Colorado,  Dakota,  Arizona,  and  Wyoming  Ter- 
ritories, respectively,  may  organize,  alter,  or  modify  the  sev- 
eral judicial  districts  thereof  in  such  manner  as  each  legisla- 
tive assembly  deems  proper  and  convenient." 

Section  1918:  **The  legislative  assemblies  of  New  Mexico, 
Washington,  Colorado,  Dakota,  Arizona,  and  Wyoming  Ter- 
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ritories  may  assign  the  judges  appointed  for  sacli  Territories, 
respectively,  to  the  several  judicial  districts  thereof  in  such 
manner  as  each  legislative  assembly  deems  proper  and  con- 
venient.'^ 

These  sections  of  the  Revised  Statutes  were  derived  from 
section  16  of  the  act  of  September  9, 1850  (9  Stat,  452),  and 
were  in  force  substantially  in  the  same  form  at  the  time  Ari-» 
zona  became  an  organized  Territorial  government. 

Chapter  44  of  the  Compiled  Laws  of  Arizona  (1877),  page 
392,  shows  that  after  the  organization  of  the  Territory  its 
legislature,  in  accordance  with  the  powers  conferred  by  the 
organic  law  above  quoted,  defined  the  three  districts  of  the 
Territory  i  n  which  district  courts  were  to  be  held,  and  assigned 
a  district  to  each  of  the  then  judges  of  the  supreme  court  by 
name. 

By  the  act  approved  December  30, 1866  (to  be  found  in 
chapter  44  of  the  Compiled  Laws  of  Arizona,  page  392),  it 
was  provided  that — 

^^  Whenever  a  district  judge  has  been  or  shall  be  appointed 
to  fill  a  vacancy  in  this  Territory,  he  is  hereby  assigned  to  the 
district  of  the  judge  in  whose  i)lace  he  has  been  appointed." 

By  the  act  of  revision,  which  went  into  effect  in  1887,  chap- 
ter 44  was  repealed  (Rev.  Stat.,  1887,  pp.  667  and  688),  and 
in  the  Bevised  Statutes  now  in  force  the  only  provision  with 
reference  to  the  assignment  of  judges  of  the  supreme  court 
to  the  different  districts  is  found  in  section  600,  page  158  of 
the  Revised  Statutes  of  Arizona,  1887,  by  which  it  was  en- 
acted : 

"  That  there  shall  be  three  district  courts  in  this  Territory, 
to  be  established  by  law ;  and  a  judge  of  the  supreme  court 
shall  be  assigned  to  and  hold  the  courts  in  each  of  such  dis- 
tricts." 

Sections  623,  624,  625,  and  626  define  the  limits  of  the 
three  judicial  districts.  Nowhere  in  the  Revised  Statutes  is 
there  any  provision  as  to  the  way  by  which  judges  are  to  be 
assigned  to  districts. 

The  question  now  to  be  answered  is :  Does  the  power  to 
assign  judges  revert  to  the  governor  under  section  1873  of 
the  Revised  Statutes  of  the  United  States,  the  same  being 
part  of  the  organic  law  ofthe  Territory  f 
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The  ground  upon  which  Mr.  Asfiistant  AttorDej-G^neral 
Shields  rests  his  opinion  that  the  fifovernor  now  has  the  power 
of  assignment  is  stated  by  him  as  follows : 

^'As  there  is  now  no  Territorial  legislation  regulating  the 
matter  of  assignment,  I  am  of  the  opinion  that  the  authority 
to  make  the  necessary  assignment  rests  where  it  was  placed 
•  by  section  1873  of  the  United  States  Revised  Statutes, 
namely,  in  the  governor,  to  be  exercised  by  him  temporarily 
and  until  otherwise  provided  by  law. 

<<  That  an  assignment  shall  be  made  is  an  essential  pre- 
requisite to  the  authority  of  the  district  judge  (sec.  600,  Ari- 
zona Rev.  Stat.,  1887),  and  it  is  not  to  be  presumed  that  the 
exercise  of  such  judicial  authority  is  to  remain  suspended 
until  a  session  of  the  Territorial  legislature;  nor  can  it  be 
said  that  because  the  legislature  at  one  time  prescribed  a 
rule  by  which  the  order  of  succession  was  declared,  in  case  an 
appointment  was  made  to  fill  a  vacancy,  that  such  order  is 
to  be  followed  now,  after  the  repeal  of  said  legislative  rule." 

I  most  respectfully  dissent  from  the  conclusion  of  Mr.  As- 
sistant Attorney-General  Shields  upon  the  question  involved. 

Section  1873  of  the  Revised  Statutes  of  the  United  States 
is  in  its  terms  a  temporary  provision,  and  one  which  is  to 
have  eflPect  only  during  that  period  which  is  embraced  be 
tween  the  date  of  the  organization  of  the  Territory  and  the 
time  when  legislative  action  is  had  upon  the  subject-matter 
referred  to  in  the  section.  The  expression  '*  until  otherwise 
provided  by  law  "  seems  to  me  manifestly  to  mean  that  after 
action  by  the  legislature  this  section  is  to  have  no  eflect. 
To  have  the  meaning  which  is  attributed  to  it  by  the  Assist- 
ant Attorney  General,  it  must  be  held  equivalent  to  the  ex- 
pression "  and  when  not  otherwise  i>rovided  by  law.'^  To 
make  the  two  expressions  equivalent  is  to  do  violence  to  the 
language  used  in  the  section,  which  no  dilemma,  however 
great,  caused  by  a  failure  of  the  legislature  to  take  necessary 
action,  will  justify.  Section  1873  is  a  part  of  the  organic  law 
governing  the  Territory  of  Arizona,  and  has  close  analogy, 
therefore,  to  the  constitution  of  the  State.  (National  Bank 
v.  County  of  Yankton^  101  U.  S.,  129).  Where  a  constitution 
is  established,  or  a  new  constitution  is  adopted,  it  often  be- 
comes necessary  for  the  constitutional  convention  to  make  pro- 


TO   THE   SECRETARY. OF   WAR.  533 

ClTll-Service— Certificate  for  Be-lBitatement. 

vision  for  the  interval  between  the  time  when  the  new  con- 
stitution goes  into  effect  and  the  time  when  the  legislature 
<5an  enact  ihe  necessary  laws  to  carr j  its  provisions  into  effect. 
Such  temporary  provisions  are  ordinarily  known  as  the  Sched- 
ule {State J  ex  ret.  Attorney  General,  v.  Taylor j  15  O.  S.,  142.) 
When  the  legislature  has  acted,and  the  laws  have  been  passed 
putting  into  operation  the  new  constitution,  it  would  hardly, 
be  claimed  that  the  Schedule  could  be  revived  to  make  up 
for  the  failure  of  legislative  action  th'Tcafter.  In  such  a  case 
the  Schedule  would  have  served  its  purpose  in  filling  the  hia- 
tus caused  by  the  adoption  of  the  new  constitution  and  the 
necessary  delay  in  legislative  action  thereunder.  After  leg- 
islative action  it  has  no  force.  Such  is  the  case  with  section 
1873.  It  lost  its  force  as  part  of  the  organic  law  of  the  Ter- 
ritory of  Arizona  when  the  first  legislature  of  Arizona  took 
action  upon  the  subject-matter  which  it  embraced.  It  had 
then  discharged  its  function  and  was  of  no  force  whatever 
so  far  as  that  Territory  was  concerned. 

The  result  is  that  the  governor  of  Arizona  has  no  power 
to  make  assignments  for  the  judges. 

The  papers  you  inclosed  are  herewith  returned. 
Very  respectfully, 

WM.  H.  TAPT, 

Solicitor- General. 
The  Secretary  of  the  Interior. 

Approved : 

W.  H.  H.  MILLER. 


CIVIL  SERVICE -CERTIFICATE  FOR  REINSTATEMENT. 

A  person  who  served  as  a  concraot  surgeon,  in  the  late  war  of  the  rebel- 
lion, with  troops  in  the  field  and  in  hospitals,  and  by  completing  his 
contract  was  honorably  discharged  the  service,  is  within  the  proviso 
to  Departmental  Rale  X  of  the  Civil-Service  Rales  and  Regulations, 
and  entitled  to  the  benefits  thereby  conferred. 

Department  of  Justice, 

Apnl  8,  1890. 
Sir  :  In  a  letter  of  February  27,  1890,  at  the  instance  of 
the  Civil  Service 'Commission,  you  requested  the  opinion  of 
the  Attorney-General  upon  the  question  ^^  whether  contract 


534  HON.    WM.   H.   TAPT 

Civil  Service-Certlflcftte  for  Be-lBstaCement. 


surgeons  are  entitled  to  the  benefits  contingently  conferred 
upon  certain  persons  by  the  proviso  to  Departmental  Bale 
X  of  the  Givil-Servi.  e  Bales  and  Begalations."  Toar  letter 
is  accompanied  by  a  correspondence  between  the  Secretary 
of  the  Interior  and  the  Civil  Service  Commission,  in  which 
the  Secretriry  requests  the  necessary  certification,  under  thi^ 
Bale  X,  for  the  re-instatement  of  Dr.  Harvey  B.  Bowles,  as  a 
clerk  of  Class  1  in  the  Pension  Office,  said  Bowles  having 
been  dismissed  to  take  efifect  February  28,  1886,  and  no 
record  of  delinqaency  or  misconduct  on  his  part  appearing 
in  the  office.  The  request  was  based  on  the  statement  of  the 
Secretary  that  Bowles  had  served  in  the  Union  Army  from 
April  21,  1864,  to  July  6,  1865,  ten  months  in  the  hospital 
service,  and  the  remainder  of  the  time  at  Fort  Whipple. 
The  Civil  Service  Commission  requested  a  statement  from 
the  War  Department  of  the  military  service  and  hospital 
record  of  Dr.  Bowles,  and  were  informed  by  that  Department 
that  its  records  showed  that  on  April  21, 1864,  Harvey  E. 
Bowles's  contract  with  the  Government  as  surgeon  began, 
and  that  it  terminated  on  the  6th  of  July,  1865.  In  answer 
to  the  request  of  the  ( 'ommission  to  be  informed  "  whether 
this  man's  service  is  considered  by  the  War  Department  as 
an  army  service,  whether  persons  occupying  the  position  of 
*  contract  surgeon' were  considered  a  part  of  the  military 
force  of  the  United  States  during  the  late  war,"  the  War 
Department  replied  that  cofitract  surgeons  were  not  con- 
sidered as  a  part  of  the  milibiry  forces  of  the  United  States 
during  the  late  war.  In  consequence  of  this  statement  and 
opinion  from  the  War  Department  the  certificate  requested 
by  the  Secretary  of  the  Interior  was  refused  by  the  Civil 
Service  Commission.  On  Decem')er  20,  1889,  Bowles  re- 
quested that  the  Civil  Service  Commission  be  again  asked  to 
fur.iish  the  necessary  certificate  of  his  re-instatement,  and 
accompanied  that  request  with  written  orders  issued  to  him 
as  acting  assistant  surgeon  of  the  United  States  Army, 
while  he  was  fulfilling  his  contract  as  surgeon  with  the 
Government,  as  evidence  in  his  behalf. 

Departmental  Bule  X  is  as  follows: 

^^  Upon  requisition  of  the  head  of  a  Department,  the  Com- 
mission shall  certify  for  re-instatement  in  said  Department, 


TO   THE   SECRETARY    OF   WAR  535 


Civil  SerTlce— Certificate  for  Re-iBstatement. 


in  a  grade  requiring  no  higher  examination  than  the  one  in 
which  he  was  formerly  employed,  any  person  who,  within 
one  year,  next  preceding  the  date  of  the  request,  has,  through 
no  delinquency  or  misconduct,  been  separated  from  the  clas- 
sified service  of  that  Department :  Provided^  That  certifica- 
tion may  be  made,  subject  to  the  other  conditions  of  this  rule, 
for  the  re-instatement  of  any  person  who  served  in  the  mili- 
tary or  naval  service  of  the  United  States,  in  the  late  war  of 
the  rebellion,  and  was  honorably  discharged  therefrom,  with- 
out regards  to  the  length  of  time  he  has  been  sei)arated  from 
the  service." 

I  am  of  the  opinion  that  the  question  put  by  you  should 
be  answered  in  the  affirmative,  and  that  Dr.  Bowles  is  entitled 
to  the  benefits  conferred  by  the  proviso  in  Departmental 
Bule  X  just  quoted.  A.n  examination  of  Winthrop's  Digest 
of  the  Opinions  of  the  Judge- Advocate-General,  under  the 
title  '•  Acting  Assistant "  or  "  Contract"  Surgeon,  page  102, 
shows  that  a  contract  surgeon  was  a  physician  under  a  spe- 
cial contract  for  his  personal  service  as  a  medical  attendant 
to  the  troops ;  that  contract  surgeons  were  employed  because 
there  were  not  enough  medical  oflScers  of  the  Army  to  attend 
all  the  posts;  that  they  were  amenable  to  the  military  juris- 
diction when  employed  with  the  Army  in  time  of  war,  but 
that  they  were  civilians  without  military  rank  and  status, 
and  were  not  a  part  of  the  military  establishment;  and  that 
when  not  serving  with  troops  l^ore  the  enemy  they  had  no 
other  relation  to  the  military  organization .  of  the  Govern- 
ment than  that  established  by  the  terms  of  their  contracts. 

The  orders  issued  to  Dr.  Bowles  show  beyond  question  that 
he  was  an  acting  assistant  or  "contract"  surgeon  rendering 
service  to  the  troops  in  the  field  before  the  enemy  during  the 
late  war. 

It  has  already  been  decided  in  an  opinion  of  the  late  Solicitor- 
General  Chapman,  approved  by  Attorney-General  Miller,  of 
date  November  19, 18S9,  that  the  proviso  of  Departmental 
Rule  X,  herein  question,  was  not  limited  in  its  application  to 
persons  who  served  during  the  rebellion  in  the  Army  of  the 
United  States,  within  the  statutory  definition  of  that  term 
given  in  section  1094  of  the  Revised  Statutes,  and  it  was  there 
held  that  the  clerks  and  employes  on  the  public  buildings  in 
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Washiugtou  who  were  organized  into  companies  ander  the 
<lirection  of  General  Wadsworth,  and  who  served  in  what 
was  known  as  the  '^  Qaartermaster's  Brigade,"  who  were 
uniformed,  armed,  equipped,  and  drilled,  and  were  employed 
in  scouting  and  other  duty,  although  not  regularly  enrolled 
and  enlisted  in  the  Army  of  the  United  States,  and  not  hon- 
orably discharged  from  such  enlistment  within  the  technical 
meaning  of  that  term  as  used  with  reference  to  the  release 
of  regularly  enlisted  soldiers  in  the  Army  of  the  United 
States,  were  nevertheless  within  the  proviso  of  said  Eule  X, 
and  must  be  held,  within  the  language  of  that  proviso,  "to 
have  served  in  the  military  service  of  the  United  States  in 
the  late  war  of  the  rebellion,'^  and  to  have  been  honorably^ 
discharged  therefrom. 

It  seems  to  me  that  it  is  not  possible  to  distinguish  in  prin- 
ciple the  case  of  the  quartermaster's  volunteers  from  that 
of  the  contract  surgeons,  provided  the  latter,  as  was  the  case 
with  Bowles,  took  the  place  and  performed  the  duties  of  regu- 
larly enrolled  surgeons  on  the  field  and  in  the  military  hos- 
pitals. The  proviso  to  Eule  X  is  to  be  construed  liberally,  as 
a  grateful  recognition  of  patriotic  service.  If  it  had  been 
the  intention  of  the  Commissioners  and  the  President  who 
approved  the  proviso  to  have  limited  its  operation  to  regu- 
larly-appointed  officers  and  regularly  enlisted  soldiers  of  the 
Army  of  the  United  States,  it  would  have  been  easy  to  have 
so  framed  its  terms,  and  the  cdbclusiou  would  have  then  been 
reached  which  Attorney-General  Deveus  found  necessary  in 
his  opinion  of  September  22, 1878  (16  Opiu.,  147).  Bowles 
served  the  Government  of  the  United  States  as  a  surgeon 
from  April,  1864,  to  July,  1866,  and  during  that  time  there  is 
no  reason  to  suppose  that  his  service  was  not  as  dangerous, 
his  labor  not  as  irksome,  and  the  physical  and  mental  strain 
upon  him  not  as  great  as  it  was  in  the  case  of  any  regularly 
appointed  surgeon  of  the  Army  engaged  on  the  field  of  battle, 
in  the  military  hospitals,  or  at  military  forts  during  the  same 
period. 

In  the  analogous  case  of  pensions  (for  the  principle  upon 
which  pensions  are  granted,  and  this  proviso  was  inserted, 
is  thv'!  same)  we  find  that  a  contract  surgeon  who  was  dis- 
abled by  any  wound  or  injury  received,  or  disease  contracted 
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in  the  line  of  daty,  while  actually  performiDfi:  the  duties  of 
assistantsargeon,  or  acting  as  assistant  surgeon  with  any  mili- 
tary force  in  the  field,  or  in  transitu,  or  in  hospitals,  is  en- 
titled to  receive  a  pension  as  a  beneficiary  under  the  pension 
laws.  (See  Bev.  Stat.,  sec.  4693.)  By  opinion  of  September, 
26,  1882,  Acting  Attorney-General  Phillips  decided  that  a 
contract  surgeon  who  was  making  his  preparations  to  leave 
St.  Louis  for  Cairo,  III.,  there  to  go  on  duty  as  a  contract 
surgeon,  and  who  died  from  typhoid  fever,  was  "in  transitu" 
within  the  meaning  of  this  provision.  The  same  liberality  of 
construction  requires  that  Dr.  Bowles  should  be  held  to  have 
served  in  the  military  service  of  the  United  States,  and,  by 
the  completion  of  his  contract  with  the  Oovernment,  to  have 
been  honorably  discharged  from  such  service. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor'  General. 
The  Secretary  op  War. 

J 
Approved : 

W.  H.  H.  MILLBB. 


CLAIM  OF  THE  STATE  OF  MA8SACHUSE1TS. 

The  claim  of  the  State  of  Massaohasetts  for  re-imbursement  of  expenses 
incarred  in  the  payment  of  State  militia  called  out  by  the  governor, 
at  the  request  of  the  military  authorities  of  the  United  States,  to  aid 
in  suppressing  the  ^' draft  riots  "in  the  city  of  Boston,  is  allowable 
under  the  provisions  of  the  act  of  March  3,  1863,  chapter  7b,  and  the 
regulations  prescribed  by  the  President  agreeably  thereto,  as  an  ex- 
pense connected  with  the  enrollment  and  draft  authorized  by  that  act. 

This  claim  is  also  within  the  scope  of  the  act  of  July  27,  1861,  chapter 
21,  and  the  supplemental  resolution  of  March  8, 1862  [No.  16],  and  may 
properly  be  examined  and  adjusted  by  the  accounting  officers  of  the 
Treasury  under  the  provisions  thereof. 

Department  of  Justice, 

April  19, 1890. 
Sir  :  By  letter  of  March  17, 1890,  you  have  requested  the 
opinion  of  the  Attorney-General  upon  two  inquiries  pro- 
pounded by  the  Second  Comptroller  of  the  Treasury,  with 
reference  to  the  adjustment  and  allowance  of  the  claim  of  the 
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State  of  Massacliiisetts  for  rc-iinbnrsement  by  the  Govern- 
ment of  the  Fuited  States  for  expenses  incurred  by  the  State 
in  payment  of  troops  of  the  State  militia  ordered  oat  by  Gov- 
ernor Andrew  to  sapptess  what  were  known  as  the  ^' draft 
riots"  in  Boston.  Your  letter  is  accompanied  by  a  commu- 
nication from  the  Second  Comptroller,  setting  forth  the  facts 
and  the  questions  to  be  answered. 

The  questions  are  as  follows : 

^^  First.  Is  the  claim  of  the  State  thus  presented,  and  ap- 
proved at  the  War  Department,  within  the  scope  of  the  acts 
of  July  17  and  27, 18G1,  and  one  that  may  properly  be  exam- 
ined and  adjusted  by  the  accounting  officers  of  the  Treasury 
under  the  provisions  of  &aid  act  ? 

"  Second.  Are  the  expenses  incurred  by  the  State  as  afore- 
said now  (by  reason  of  their  approval  by  the  War  Depart- 
ment) re-imbursable  under  the  act  of  March  3,  1863,  which 
provides  (section  16)  that  expenses  connected  with  the  en- 
forcement of  the  draft,  when  so  approved,  shall  be  paid  out 
of  the  appropriation  of  said  act;  the  account  to  be  adjusted 
by  the  accounting  officers  and  reported  to  Congress  as  a  de- 
ficiency •" 

The  facts  are  briefly  these : 

By  the  act  of  Congress  approved  March  3, 1863,  the  Presi- 
dent was  authorized  to  make  a  draft  for  the  re-enforcement 
of  the  armies  of  the  United  States  in  the  field.  The  Presi- 
dent put  the  law  into  operation.  In  New  York  City  and 
Boston  armed  mobs  resisted  its  enforcement.  In  Boston  the 
mobs  were  too  powerful  for  the  available  Federal  forces  to 
sui)press.  At  the^ provost- marshal's  request  (with  the  appro- 
bation of  General  Wool,  the  commander  of  the  United  States 
forces  in  that  department)  the  governor  of  Massachusetts 
ordered  out  the  State  militia  to  assist  the  Federal  forces  in 
suppressing  these  mobs.  The  claim  of  the  State  is  for  ex- 
penses incurred  solely  in  paying  the  State  members  of  the 
militia  their  per  diem  for  the  time  while  they  were  so  engaged. 
The  whole  amount  of  the  claim  is  $27,224.44. 

By  act  of  the  27th  of  July,  1861  (12  Stat.,  276),  it  was  pro- 
vided that — 

"  The  Secretary  of  the  Treasury  be,  and  he  is  hereby,  di- 
rected •    •    •  to  pay  to  the  governor  of  any  State  •    •    * 
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the  costs,  charges,  and  expenses  properly  incarred  by  such 
State  for  enrolling  •  •  •  its  troops  employed  in  aiding 
to  suppress  the  present  insurrection  against  the  United 
States,  to  be  settled  upon  proper  vouchers  to  be  filed  and 
passed  upon  by  the  proper  accounting  officers  of  the  Treas> 
ury." 

By  act  of  March  8,  1862  (12  Stat.  615),  it  was  provided  that 
the  foregoing  act  should  "  be  construed  to  apply  to  expenses 
incurred  as  well  after  as  before  the  day  of  the  approval 
thereof." 

Section  16  of  the  act  of  March  3, 1863  (12  Stat.  734),  which 
was  the  act  giving  the  President  power  to  enforce  a  draft, 
provides  that — 

^^  All  expenses  connected  with  the  enrollment  and  draft, 
including  subsistence  while  at  the  rendezvous,  shall  be  paid 
from  the  appropriation  for  enrolling  and  drafting  under  sucb 
regulations  as  the  President  of  the  United  States  shall  pre- 
scribe ;  and  all  expenses  connected  with  the  arrest  and  return 
of  deserters  to  their  regiments,  or  such  other  duties  as  the 
provost-marshal  shall  be  called  upon  to  perform,  shall  be  paid 
from  the  appropriation  for  arresting  deserters,  under  such 
regulations  as  the  President  of  the  United  States  shall  pre- 
scribe." 

Section  25  of  the  same  act  provides :  **  That  if  any  person 
shall  resist  any  draft  of  men  enrolled  under  this  act  into  the 
service  of  the  United  States,  or  shall  counsel  or  aid  any  per- 
son to  resist  any  such  drafts  or  shall  assaulter  obstruct  any 
officer  in  making  such  draft  or  in  the  performance  of  any 
service  in  relation  thereto^  or  shall  counsel  any  drafted  men 
not  to  appear  at  the  place  of  rendezvous,  or  wrongfully  dis- 
suade them  from  the  performance  of  military  duty  as  required 
by  law,  such  person  shall  be  subject  to  summary  arrest  by 
the  provost- marshal "  and  upon  conviction  punished  as  therein 
provided. 

Paragraph  21  of  the  regulations  of  the  War  Department 
under  this  act,  approved  by  the  President,  after  quoting  the 
foregoing  section  25,  proceeds  as  follows : 

"  Provost  marshals  are  required  to  execute  this  duty  with 
firmness,  but  with  prudence  and  good  judgment  and  with- 
out unnecessary  harshness." 
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Paragraph  26  of  the  same  regulations  provides  that  "  to 
enable  provost-marshals  to  discharge  their  duties  efficiently, 
they  are  authorized  to  call  upon  the  nearest  available  mili- 
tary force,  or  on  citizens  s^  posse  eomitatus^ov  on  United  States 
marshals  and  deputy  marshals ;  and  these  and  all  other  per- 
sons are  hereby  enjoined  to  aid  the  provost-marshal  in  the 
execution  of  his  lawful  duties  when  called  on  so  todo.^ 

Paragraph  114  provides  that  ^^  expenditures  must  be  con- 
fined to  items  stated  in  these  regulations.  In  an  unforeseen 
emergency,  requiring  a  deviation  from  this  rule,  a  full  expla- 
nation must  be  appended  to  the  voucher  for  the  expenditure." 

In  the  enumeration  of  proper  expenses  under  the  act,  con- 
tained in  paragraph  115  of  the  regulation,  is :  '<9.  Such 
other  necessary  expenses,  not  herein  provided  for,  as  maybe 
deemed  necessary  to  the  efficient  execution  of  the  duties  of 
provost-marshal,  subject  to  the  decision  of  the  provost-mar- 
shal-general." 

Paragraph  13  provides  that  '^  all  questions  relating  to  the 
payment  of  expenses  connected  with  the  enrollment  and 
draft,  the  arrest  and  return  of  deserters  to  their  regiments, 
or  such  other  duties  as  the  provost-marshal  shall  be  called 
upon  to  perform,  shall  be  referred  to  the  provost-marshal  gen- 
eral, whose  decision  thereon  shall,  so  far  as  the  War  Depart- 
ment is  concerned,  be  final." 

The  claim  was  first  presented  in  1884.  At  that  time  the 
office  of  Provost-Marshal-General  had  long  been  abolished. 
The  claim  was  approved,  however,  by  the  proper  officers  of 
the  War  Department,  and  transmitted  to  the  Third  Auditor 
under  clause  third  of  section  277,  Rev.  Stat.  In  1885  the  Third 
Auditor  reported  this  as  a  proper  claim,  but  recommended  the 
allowance  of  only  that  part  of  it  which  was  verified  by  the 
original  vouchers,  and  the  suspension  of  the  remainder  until 
original  vouchers  could  be  furnished  in  lieu  of  certified  copies. 
This  was  concurred  in  by  the  then  Comptroller.  In  1886  the 
new  Third  Auditor  (Williams)  made  a  report  adverse  to  the 
whole  claim,  on  the  ground  that  its  payment  was  not  author- 
ized by  law,  and  this  was  concurred  in  by  Oomptroller  May- 
nard. 

I  think  there  can  be  no  doubt  that  the  expenses  of  putting 
down  mobs,  organized  by  the  enemies  of  the  Oovernment  for 
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tbe  parpose  of  resisting  the  execution  of  the  laws  of  the 
United  States  for  the  enrollment  of  troops  and  the  re-enforce- 
ment of  its  armies,  were  expenses  connected  with  the  enroll- 
ment and  draft  provided  by  the  act  of  March  3, 1863.  Such 
mobs  were  violating  the  peace  of  the  United  States,  within 
the  definition  of  that  term  laid  down  by  Mr.  Justice  Bradley 
in  Ex  parte  Siebold  (100  U.  S.  B.)  and  Mr.  Justice  Miller  in 
Cunningham  v.  Neagle  at  the  present  term.  It  became  the 
daty  of  the  provost-marshal  in  the  execution  of  the  draft 
laws  to  keep  the  peace  of  the  United  States,  and  to  put  down 
the  resistance  to  those  laws,  which  was  a  breach  of  it.  By 
virtue  of  the  regulation  of  the  President  quoted  above,  para- 
graph 25,  the  provost-marshal  was  authorized  to  call  upon 
the  militia  of  tbe  State  of  Massachusetts  as  b,  posse  eomitatus 
to  assist  in  keeping  the  peace  of  the  United  States  in  enforc- 
ing its  laws.  It  would  seem  clear  that  the  provost- marshal 
had  authority  to  incur,  on  behalf  of  the  United  States,  an 
obligation  to  pay  what  the  services  of  the  persons  making  up 
the  posse  comitatus  were  reasonably  worth.  No  reason  is  ap- 
parent why  a  State,  which  pays  the  troops  to  make  up  the 
posse  oomitattis  for  servient  rendered  by  them  as  such,  should 
not  be  as  fully  entitled  to  reimbursement  as  the  troops  them- 
selves would  have  been  had  they  acted  directly  on  the  call  of 
the  provost- marshal.  Such  expenses  were  manifestly  <^  neces- 
sary for  the  efficient  execution  of  the  duties  of  the  provost- 
marshal"  within  clause  9,  paragraph  115,  of  the  regulations. 
They  have  been  approved  by  the  officers  of  the  War  Depart- 
ment who,  since  the  abolishment  of  the  office  of  Provost- 
Marshal-Oeneral,  perform  similar  duties.  Like  other  expenses 
incurred  in  the  War  Department,  they  go  properly  to  the 
Third  Auditor  for  examination  and  adjustment  under  section 
277,  Rev.  Stat. 

This  conclusion  is  based  only  on  provisions  of  the  act  of 
March  3, 1863;  but  in  the  act  of  July  27,  1861,  as  modified 
by  the  act  of  March  8, 1862,  is  also  found  legislative  authority 
for  the  payment  of  the  claim.  The  act  provides  for  the  re- 
imbursement to  the  State  of  <' charges  and  expenses  properly 
incurred  by  such  State  for  enrolling  •  •  •  its  troops  em- 
ployed in  aiding  to  suppress  the  present  insurrection  against 
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tbe  United  States,  to  be  settled  npon  proper  vouchers  to  be 
filed  and  passed  upon  by  the  proper  accounting  officers  of 
the  Treasury." 

As  has  been  said,  the  suppression  of  the  draft  riots  was  a 
necessary  expense  in  enrolling  the  troops  drafted  under  that 
act  It  may  be  argued  that  the  words  ^^  its  troops,"  used  in 
the  act,  indicate  that  it  was  only  meant  to  apply  to  expenses 
incurred  in  enrolling  troops  under  the  State's  authority,  and 
not  troops  enrolled  under  the  authority  of  the  United  States. 
The  history  of  the  Federal  army  organization,  however,  shows 
that  the  troops  enrolled  under  the  draft  occupied  exactly 
the  same  relation  to  the  States  as  those  who  had  been  organ- 
ized through  voluntary  enlistment  by  the  governors  of  the 
States  on  the  call  of  the  President.  They  went  to  make  up 
the  quota  of  the  State  from  which  they  were  drafted.  They 
were  incorporated  in  the  same  companies  and  regiments  with 
men  who  had  voluntarily  enlisted,  and  were  always  regarded 
AS  troops  of  their  State  in  the  service  of  the  United  States. 
Independently  of  the  supplemental  act  of  March  8, 1862,  the 
present  claim  would  probably  not  be  within  the  provisions  of 
the  act  of  July  27, 1861.  The  supplemental  act,  however, 
makes  it  applicable  to  all  expenses  of  enrollment  thereafter 
as  well  as  theretofore  incurred,  and  thus  covers  the  claim  in 
question. 

In  my  opinion,  therefore,  the  questions  propounded  by  the 
Second  Comptroller  of -the  Treasury  should  be  answered, 
each  of  them,  in  the  affirmative. 

The  papers  transmitted  with  your  letter  are  herewith  re- 
turned. 

Very  respectfully,  ^r 

WM.  H.  TAPT, 

Solidtar-Oeneral 
The  Secketaby  of  the  Trejlsuby. 

Approved : 

W.  H.  H.  MILLEE. 
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COVERINGS  OP  IMPORTED  MERCHANDISE. 

Where  philosophical  iDstraments  were  imported  in  boxes  about  8  inches 
square,  made  of  hard  wood,  stained  and  finely  finished,  each  box  having 
a  sliding  lid  and  a  metal  handle,  and  being  of  dimensions  sufficient  to 
hold  one  instrument :  Advised  that  these  boxes  were  intended  to  fol- 
low their  contents  into  consumption,  and  to  be  used  therewith  both  as  a 
protection  to  them  and  as  furnishing  a  convenient  means  of  carrying 
them  about,  and  therefore  that  they  were  '^  designed  for  use  other- 
wise than  in  the  bona  fide  transportation  "  of  their  contents  to  the 
United  States,  and  consequently  are  dutiable  at  100  per  cent,  ad  va- 
lorem under  the  proviso  of  the  seventh  section  of  the  act  of  March  3, 
1883,  chapter  121. 

Department  op  Justice, 

ApHl  21, 1890. 

Sir  :  My  opinion  is  asked  upon  the  qaestiou  whether  the 
action  of  the  collector  of  customs  at  Philadelphia  is  legal 
in  assessing  a  duty  of  100  per  cent,  ad  valorem  on  certain 
boxes  containing  philosophical  instraments,  which  the  im- 
porters claim  are  exempt  from  duty  under  section  7  of  the 
act  of  March  3,  1863.    (22  Stat.,  523.) 

These  boxes  are  about  8  inches  square,  and  made  of  hard 
wood,  stained  and  finely  finished,  each  box*having  a  sliding 
lid  and  a  metal  handle,  for  the  purpose  of  convenience  in  car- 
rying, and  being  of  sufficient  dimensions  to  hold  one  instru- 
ment. 

Section  7  of  the  act  of  1883  repeals  sections  2907  and  2908, 
Bevised  Statutes,  and  section  14  of  the  act  of  June  22,  1874, 
and  declares  that "  hereafter  none  of  the  charges  imposed  by 
said  sections  or  any  other  provisions  of  existing  law  shall  be 
estimated  in  ascertaining  the  value  of  goods  to  be  imported, 
nor  shall  the  value  of  the  usual  and  necessary  sacks,  crates, 
boxes,  or  coverings  of  any  kind  be  estimated  as  part  of  their 
value  in  determining  the  amount  of  duties  for  which  they 
are  liable :  Provided^  That  if  any  packages,  sacks,  crates, 
boxes,  or  coverings  of  any  kind  shall  be  of  any  material  or 
form  designed  to  evade  duties  thereon,  or  designed  for  use 
otherwise  than  in  the  bona  fide  transportation  of  goods  to 
the  United  States,  the  same  shall  be  subject  to  a  duty  of  one 
hundred  per  centum  ad  valorem  upon  the  actual  value  of  the 
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The  repealed  section  2907,  Revised  Statutes,  declares  that 
«^  in  determining  the  dutiable  value  of  merchandise  there 
should  be  added  to  the  cost,  or  to  the  actual  wholesale  price 
or  general  market  value  at  the  time  of  exportation  in  the 
principal  markets  of  the  countries  from  whence  the  same  has 
been  imported  into  the  United  States  •  •  •  the  value 
of  the  sack,  box,  or  covering  of  any  kind  in  which  such  mer- 
chandise is  contained,  •  •  •  and  all  other  actual  or  usual 
cJiargesfor  putting  upj  preparing  J  and  packing  for  transportation 
or  shipment^^ 

And  section  14  of  the  act  of  June,  1874  (18  Stat.,  189), 
modifying  somewhat  the  legislation  contained  in  section  2907, 
Revised  Statutes,  in  referring  to  the  additions  in  the  way  of 
expenses  required  by  the  latter  section  to  be  added  to  the 
cost  or  market  value  of  goods  imported,  mentions  the  ''cost 
of  packages,  boxes,  or  other  articles  containing  such  goods, 
wares,  and  merchandise,  or  any  incidental  expenses  attending 
the  packing^  shipping^  or  exportation  thereof  from  the  country 
or  place  where  purchased  or  manufactured."    •    #    • 

Common  experience  tells  us  that  the  necessary  tendency 
of  this  legislation,  requiring  all  the  actual  and  usual  charges 
"for  putting  up,  preparing,  and  packing  for  transportation 
or  shipment"  to  be  added  to  the  cost  or  value  of  merchandise 
imported  into  this  country,  was  to  reduce  as  much  as  possible 
the  cost  of  sacks,  boxes,  and  coverings  of  all  kinds  used  for 
the  protection  of  merchandise  on  which  an  ad  valorem  duty 
was  laid.  As  the  expenses  of  preparing  the  merchandise  for 
transportation  were  reduced,  sq  was  the  amount  reduced  on 
which  the  duty  would  be  assessed. 

When,  therefore.  Congress  provided  by  section  7  of  the 
act  of  1883  (supra)  that  the  '^  value  of  the  usual  and  necessary 
sacks,  crates,  boxes,  or  covering  of  any  kind"  ♦  •  • 
should  no  longer  be  estimated  as  part  of  the  value  of  goods 
imported,  it  would  seem  to  have  referred  to  the  kinds  of 
sacks,  crates,  boxes,  and  coverings  which  up  to  that  time 
had  been  ^^  usual  and  necessary^  "  and  this  seems  to  be  placed 
beyond  doubt  by  the  proviso  of  the  section,  which  says  that 
*'  if  any  packages,  sacks,  crates,  boxes,  or  coverings  of  any 
kind  shall  be  of  any  matet-ial  or  form  designed  to  evade  duties 
thereon^  or  designed  for  use  otherwise  than  in  the  bona  fide 
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transportation  of  goods  to  the  United  States,  the  same  shall  be 
subject  to  a  duty  of  one  hundred  per  centum  ad  valorem  upon 
the  actual  value  of  the  same.^ 

I  find  myself  unable  to  hold  that  the  boxes  described  in 
yourcommuuication  are  such  boxes  as  were  in  contemplation 
by  Congress  when  it  declared  that  "  the  value  of  the  sack, 
box,  or  covering  of  any  kind''  in  which  merchandise  is  con- 
tained shall  be  free  from  duty  where  it  is  one  of  the  **  actual 
or  usual  charges  for  putting  up,  preparing,  and  pacJcing^^  such 
merchandise  for  transportation  or  shipment  It  appears  safe 
to  say  that  when  such  charges  formed  part  of  the  dutiable 
value  of  merchandise  imported,  it  could  hardly  have  been 
usual  to  import  philosophical  instruments  in  the  expensive 
sort  of  boxes  to  which  you  refer. 

To  my  mind  it  is  clear  that  these  boxes  were  intended  to 
follow  their  contents  into  consumption,  and  to  be  constantly 
used  in  immediate  connection  with  those  contents,  both  as  a 
protection  to  them  and  as  furnishing  a  more  convenient  way 
of  carrying  them  about,  and  therefore  that  they  were  "  de- 
signed for  use  otherwise  than  in  the  bona  fide  transportation^ 
of  their  contents  to  the  United  States,  and  were,  conse- 
quently, dutiable  at  100  per  cent,  ad  valorem  under  the  pro- 
viso of  the  seventh  section. 

Upon  the  same  ground  Mr.  Attorney-General  Garland  held, 
in  an  opinion  dated  November  17, 1886,  that  the  boxes  in  which 
parlor  and  safety  matches  were  imported  were  liable  to  duty, 
because  the  surface  on  each  box,  for  the  purpose  of  producing 
ignition  of  the  match,  showed  adesign  that  the  box  should  be 
used  otherwise  than  for  the  bona  fide  transportation  of  its  con- 
tents. And  the  Attorney  General  refused  to  follow  the  case 
of  United  States  v.  Thxir  er  (28  Fed.  Rep.,  50),  where  it  was 
laid  down  to  the  jury  that  the  same  kind  of  match-boxes  were 
not  dutiable  unless  they  found  from  the  evidence  that  the 
boxes  were  intended  to  subserve  *'^^  substantial,  material,  and 
valuable  use ;^^  thus,  as  the  Attorney-General  remarks,  giving 
the  statute  a  sense  its  language  does  not  warrant,  by  putting 
a  restriction  on  the  sense  of  the  word  "  wse." 

In  Eosenstein  v.  Magone  (34  Fed.  Eep.,  120)  the  United 
States  circuit  court  for  the  southern  district  of  New  York 
held,  but  apparently  contrary  to  its  own  convictions,  that 
272— VOL  XIX 35 
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match  boxes  of  the  kind  mentioned  were  exempt  from  duty 
under  what,  it  seems  to  me,  was  a  mistaken  view  of  Ober- 
teuffer  v,  Robertson  (116  TJ.  S.  K.,  499) ;  for  when  the  language 
of  the  Supreme  Court  is  applied  to  the  facts  of  that  case, 
where  there  was  no  pretense  that  the  boxes  or  coverings  In 
question  could  have  been  designed  for  any  other  purpose 
than  the  bona  fide  transportation  of  their  contents,  it  is  quite 
evident  that  the  case  does  not  bear  the  construction  placed 
on  it  by  the  learned  circuit  judge*  No  question  arose  in  that 
case  as  to  any  ulterior  use  of  the  boxes  or  coverings  in  con- 
troversy, and  I  can  not  see  that  the  mind  of  the  court  was 
directed  to  any  such  question. 

But,  however  it  may  be  with  reference  to  match-boxes  of 
the  sorts  mentioned,  it  seems  clear  to  my  mind  that  such 
things  as  boxes  or  cases  for  philosophical  instruments,  made 
of  expensive  woods,  with  useful  or  ornamental  mountings, 
were  not  intended  to  be  free  of  duty. 

Very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLEE. 

The  Secretary  of  the  Treasury. 


UNION  RIVER  LOGGING  RAILROAD  COMPANY. 

UpoD  the  statement  of  facts  submitted  respecting  the  use  by  the  Union 
River  Logging  Railroad  Company  (a  corporation  formed  nnder  the 
lawb  of  Washington  Territory)  of  Government  timber  standing  along 
the  line  of  its  road :  Advised  that  such  nse  of  the  timber  was  wholly 
unauthorized,  and  that  proper  steps  should  be  taken- todeonre  indem- 
nity to  the  Government,  and  to  bring  to  Justice  the  individuals  who 
have  been  concerned  in  violating  the  law  for  the  protection  of  its 
property. 

The  grant  made  by  the  act  of  March  3,  1875,  chapter  152,  of  a  rii^ht  of 
way  through  the  public  lands,  with  the  necessary  land  for  stations, 
etc.,  was  meant  for  railroad  companies  intending  to  operate  roads  as 
common  carriers  for  the  benefit  and  convenience  of  the  poblic,  and 
not  for  the  benefit  of  the  companies  solely. 

Where  a  railroad  made  application  to  the  Secretary  of  the  Interior  with 
a  view  to  securing  the  benefit  of  the  said  act  of  1875,  and  its  articles  of 
incorporation  and  map  of  definite  location  were  approved  by  the  Sec- 
retary, but  it  afterwards  appeared  that  the  action  of  the  Secretary 
was  based  upon  a  mistake  of  fact  caused  by  the  representation  of  the 
railroad  company  itself,  and  that  the  application  was  for  a  parpose 
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not  within  the  statute :  Held  that  it  is  competent  to  the  Secretary 
to  recall  and  annul  his  action  approving  the  line  of  definite  location 
of  the  road  and  entering  the  same  on  the  public  plats. 

Department  op  Justice, 

May  4, 1890. 
Sir  :  I  have  duly  considered  yoar  communication  of  the 
30th  March,  1889,  asking  an  opinion  on  the  following  ques- 
tions : 

(1)  Whether  judicial  proceedings  should  not  be  taken  by 
the  United  States  against  the  Union  River  Logging  Railroad 
Company,  to  obtain  indemnity  for  timber  depredations  com- 
mitted by  that  company,  and  also  against  certain  persons 
who  are  or  have  been  officers  of  said  company  to  punish  them 
for  violations  of  the  law  for  the  protection  of  Government 
timber. 

(2)  Whetlier  the  action  of  the  Department  of  the  Interior 
approving  the  line  of  definite  location  of  thesaid  company  and 
entering  the  same  on  the  public  plats  under  section  4  of  the 
.act  of  March  3,  1875,  entitled  <^  An  act  granting  to  railroads 
the  righ  tof  way  through  the  public  lands  of  the  United  States  '' 
{18  Stat.,  482)  should  not  be  set  aside,  and,  if  so,  whether 
that  can  be  done  by  the  Department  itself  on  the  state  of 
facts  set  forth  in  your  communication,  or  whether  a  judicial 
proceeding  would  be  more  appropriate  for  the  purpose  of 
having  it  adjudged  that  the  public  lands  through  which  the 
company's  line  of  definite  location  passes  are  not  subject  to 
the  right  of  way  and  other  privileges  and  easements  granted 
by  the  act  of  March  3,  1875. 

As  I  am  not  at  liberty,  under  the  law,  which  requires  the 
Attorney-General  to  give  his  opinion  "upon  questions  of 
law"  (Rev.  Stat.  §§  354  to  357,  inclusive),  to  make  a  find- 
ing of  facts,  I  lay  aside  the  evidence  submitted  for  my  con- 
sideration, and  take  as  the  case  for  opinion  the  statements 
contained  in  your  communication. 

In  1883  a  corporation  styled  the  Union  River  Logging  Com- 
pany was  formed  under  the  laws  of  Washington  Territory,  for 
the  purpose  **  of  building,  equipping,  running,  maintaining, 
and  operating  a  railroad  for  the  transportation  of  saw-logs, 
piles,  and  other  timber,  and  wood  and  lumber,  and  to  charge 
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and  receive  compensatiou  and  tolls  therefor,  the  line  of  said 
road  being  intended  to  ran  from  a  point  on  tide  water  in 
LyDch's  Cove,  at  the  head  of  Hood's  Canal,  in  Mason  County, 
and  running  thence  in  a  general  northeasterly  direction  a 
distance  of  about  10  miles  to  a  point  at  or  near  the  north- 
east corner  of  township  24  north,  range  1  west,  Willamette 
meridian." 

On  the  17th  of  August,  1888,  the  railroad  company  filed 
"supplemental  articles  of  incorporation"  in  the  office  of  the 
secretary  of  the  Terrri  tory,  in  conformity  to  law,  providing 
for  <^  a  line  of  road  from  a  convenient  point  on  tide  water,  in 
Lyuch's  Cove,  at  the  head  of  Hood's  Canal,  in  Mason  County, 
and  running  thence  in  a  general  northeasterly  direction  to  a 
convenient  point  on  tide  water  in  Dyes'  Inlet,  in  the  county 
of  Kitsap,  in  said  Territory ;  and  also  a  branch  from  said 
line  at  some  convenient  point  thereon  between  Lynch's  Cove 
and  Dyes'  Inlet,  and  running  thence  in  a  general  northerly 
direction  to  or  near  the  town  of  Seaback,  on  Hood's  Canal, 
in  the  said  county  of  Kitsap  ;  and  also  a  branch  from  some 
convenient  point  on  the  line  of  said  road  between  said 
Lynch's  Cove  and  Dyes'  Inlet,  and  running  in  a  general 
northeasterly  direction  to  tide  water  at  or  near  Port  Orchard^ 
in  the  county  of  Kitsap." 

The  supplemental  articles  declared  that  the  object  of  the 
company  was  "to  maintain  and  operate  said  railroad  and 
branch  to  carry  freight  and  passengers  and  to  receive  tolls 
therefor,  and  also  to  engage  in  and  carry  on  the  general  log- 
ging business,  and  provide  for  the  cutting,  hauliog,  trans- 
portation, buying,  owniug,  acquiring,  and  selling  all  kinds  of 
logs,  spars,  piles,  lumber,  and  timber,  as  provided  for  in  the 
original  articles  of  incorporation." 

After  the  filing  of  these  supplemental  articles,  to  wit,  in 
January,  1889,  the  railroad  made  application  in  due  form  to 
the  Department  of  the  Interior,  with  a  view  of  securing  the 
benefits  of  the  act  of  March  3, 1875,  and  on  the  29th  oi  Jan- 
uary, 1889,  "  the  articles  of  incorporation  and  maps  of  defi- 
nite location  of  said  Union  Eiver  Logging  Railroad  Company 
were  approvtnl  by  the  Department  as  being  in  conformity 
with  the  act." 

Between  1883,  the  year  of  its  incorporation,  and  the  pres- 
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ent  time  the  company  has  constructed  only  5  miles  of  road, 
and  it  not  only  has  used  Government  timber  standing  along 
the  line  of  the  road  for  the  purposes  of  construction,  but  it 
has  taken  and  appropriated  that  timber  for  other  purposes- 
There  can  be  no  doubt  that  this  use  of  the  timber  was 
wholly  unauthorized,  and  that  proper  steps  should  be  taken 
both  to  secure  indemnity  to  the  Government  and  to  bring  to 
justice  the  individuals  who  have  been  concerned  in  violations 
of  the  law  for  the  protection  of  this  valuable  property,  and 
when  requested  I  shall  promptly  give  the  necessary  instruc- 
tions to  begin  the  proper  proceedings  for  the  attainment  of 
those  objects. 
This  disposes  of  the  first  question. 
The  second  question  requires  more  consideratioa. 
While  the  charter  of  the  railroad  company,  particularly  as 
amended,  describes  a  corporation  intended  to  exercise  the 
public  calling  of  a  common  carrier  of  passengers  and  freight 
as  well  as  to  carry  on  the  logging  business,  as  provided  for 
in  the  original  articles  of  incorporation,  the  fact  is  that  the 
company  is  and  has  been  exclusively  occupied  in  the  logging 
business,  and  that  all  the  carrying  it  does  or  has  been  doing 
is  for  itself  alone  and  the  promotion  of  its  own  private  busi- 
ness; and  it  further  appears  that  owing  to  the  absence  of 
population  in  the  region  where  the  road  is  located  it  is  im- 
possible for  the  company  to  do  the  business  of  a  common 
cairier,  because  there  is  as  yet  no  public  there  to  furnish 
such  business. 

There  is  no  room  for  doubt,  I  think,  that  the  privileges 
granted  by  the  act  of  March  3,  1875,  to  any  railroad  com- 
pany, duly  organized  under  State,  Territorial,  or  Federal 
authority,  of  a  right  of  way  of  200  feet  in  width  through  the 
public  lands,  with  the  necessary  lands  for  stations,  shops, 
etc.,  together  with  the  right  to  take  earth,  stone,  timber,  and 
other  material  from  the  public  lands  adjacent  to  the  line  of 
the  road  of  such  company,  were  meant  to  be  extended  by 
Ck)ugress  to  railroad  companies  intending  to  operate  roads 
for  the  benefit  and  convenience  of  the  public  as  common 
carriers,  and  not  for  their  own  benefit,  except  in  so  far  as 
that  benefit  represented  a  return  for  their  public  services. 
This  view  is  placed  beyond  doubt  by  the  third  section  of  the 
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act  of  1875,  which  gives  the  Territorial  legislatures  power  to 
provide  for  the  coudemnation  of  "  private  lands  and  posses- 
sory claims  on  the  public  lands  of  the  United  States  "  for  tbo 
benefit  of  the  railroad  companies  entitled  to  c'aim  the  pnv  - 
leges  of  the  act;  and  it  is  almost  needless  to  add  that  Con- 
gress can  not  be  presumed  to  have  had  it  in  contemplation 
in  this  statute  to  authorize  the  right  of  eminent  domain  ti> 
be  used  for  the  benefit  of  a  merely  private  or  trading  corpora- 
tion. This  makes  it  quite  unnecessary  to  inquire  whether 
Congress  could  authorize  the  use  of  the  power  of  eminent 
domain  in  any  such  case. 

It  is  unnecessary  to  consider  whether  the  benefits  of  the 
act  of  1875  are  open  to  a  railroad  company  that  proposes  to 
be  at  once  a  common  carrier  and  a  private  business  corpora- 
tion^ because  it  is  to  be  taken  by  me  as  a  fact,  that,  at  the 
time  of  its  application  to  the  Department  of  the  Interior,  the 
Union  Eiver  Logging  Company  had  no  other  intention  than 
that  of  operating  its  railroad  for  the  purposes  of  its  own  pri- 
vate business,  as  it  had  been  doing  previous  to  its  applica- 
tion. 

There  can  be  no  doubt  that,  for  the  benefit  of  settlers  aa 
well  as  its  own,  the  Government  has  the  right  to  have  an 
authoritative  declaration  made  that  the  public  lands  through 
which  the  line  of  the  railroad  in  question  runs  are  not  subject 
to  the  burdens  imposed  by  the  act  of  1875;  and  this  brings  nie 
to  the  consideration  of  the  question  whether  the  Department 
of  the  Interior  has  the  power  to  make  such  a  declaration  and 
so  to  annul  or  recall  its  action  approving  the  line  of  definite 
location  of  the  railroad  and  noting  the  same  on  the  plats  (»f 
the  Land  OflSce  in  supposed  conformity  to  the  fourth  section 
of  the  act  of  1875. 

It  is  manifest  that  the  action  of  the  Department  was  upon 
a  mistake  of  fact,  caused  by  the  deliberate  representation  of 
the  railroad  company  itself,  that  it  intended  to  engage  in  the 
business  of  a  common  carrier  in  reality,  and  not  on  paper 
merely;  whereas,  as  subsequent  ^inquiry  has  shown,  the 
company  not  only  did  not  but  could  not  have  reasonably  had 
any  such  intention. 

It  follows,  then,  that  the  application  to  the  Department 
was  for  a  purpose  not  authorized  by  law,  and  that  the  action 
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taken  in  granting  the  application  was  void,  it  being  perfectly 
clear  that  no  disposition  can  be  made  of  any  part  of  the  pub- 
lic domain  without  the  authority  of  Congress. 

The  effect  of  the  action  of  the  Department  has  been  to 
raise  a  cloud  upon  the  Government's  title  to  the  lands 
through  which  the  line  of  the  railroad  runs,  and  thus  to  in- 
terfere seriously,  so  long  as  that  action  remains  in  force,  with 
the  Department's  administration  of  so  much  of  the  public 
domain  by  practically  withdrawing  the  same  from  entry. 

To  hold  that  the  Department  can  not  in  this  case  cancel 
its  approval  and  erase  the  line  of  the  railroad  from  the  public 
plats,  but  that  the  United  States  must  go  into  a  court  of 
equity  for  that  purpose,  would  seem  to  urge  the  conclusive- 
ness of  executive  action  to  an  unreasonable  extent. 

The  principle  of  res  judicata^  while  to  some  extent  ap- 
plicable to  the  action  of  executive  oflSciTs,  has  never  been 
held  to  prevent  an  officer  from  reopeniug  a  matter  on  which 
he  had  acted  on  a  mistake  of  fact,  or  where  new  and  addi- 
tional evidence,  which  would  justify  a  new  trial  or  a  rehear- 
ing, has  been  adduced. 

If  this  were  a  case  where  a  patent,  though  void,  had  been 
issued,  it  must  be  admitted  that  the  Department  would  have 
no  power  to  remove  any  resulting  cloud  or  difficulty  by  com- 
pelling the  surrender  and  cancellation  of  the  illegal  patent, 
but  would  be  required  to  resort  to  equity ;  whereas  in  the 
case  before  me  it  is  entirely  practicable  for  the  Department 
to  remove  the  line  of  the  railroad  from  the  public  plats,  both 
here  and  in  the  local  land  office,  and  thus  effectually  cancel 
the  approval  improvidently  given.  It  is  not  necessary,  in 
order  to  undo  what  has  been  done,  to  compel  the  company  to 
surrender  any  paper  for  cauceliation,  because  it  is  the  public 
plats  alone  that  need  to  be  changed,  and  these  are  under  the 
entire  control  of  the  Department  of  the  Interior. 

It  is  true  that  in  the  supposes!  case  of  the  void  patent  the 
Department  might  afterwards  issue  a  valid  patent  for  the 
sameland,  but  that  would  be  inexpedient,  as  it  would  leave  the 
void  patent  outstanding  as  a  menace  to  the  valid  one,  exer- 
cising a  depressing  effect  on  the  value  of  the  land  involved. 
Still  Mr.  Attorney-General  Wirt  held  that  where  a  patent  is 
issued  to  an  assignor,  instead  of  his  assignee,  and  the  former 
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refuses  to  surrender  the  patent,  anotber  patent  may  issue, 
correcting  the  mistake  and  containing  a  proper  recital  to  show 
why  it  was  issued.    (2  Opin.,  41.) 

It  would  seem  to  be  a  useless  circuity  to  have  recourse  to 
judicial  proceedings  to  correct  executive  action  in  a  case  like 
the  one  in  hand,  where  there  is  a  concurrence  of  mistake  of 
fact  and  want  of  power  in  the  Department,  and  where  the 
void  proceeding  is  an  obstacle  in  the  way  of  the  Land  Office. 

Mr.  Attorney-General  Gushing  seems  to  lay  down  the  same 
doctrine,  when,  in  declaring  the  principle  of  res  judicata  to  he 
applicable  to  executive  action,  and  stating  the  limitations  of 
that  doctrine,  he  says  that  '*  when  a  thing  is'decided  and  done 
by  the  head  of  a  Department  a^cting  w  ith  in  the  scope  of  his  laic/nl 
authority  J  it  can  be  revised  by  his  successor  only  on  the  ground 
of  mistake  in  a  matter  of  fact,  or  the  discovery  and  production 
of  material  new  testimony.^  (7  Opin.,  701.)  The  same  doctrine 
is  laid  down  by  the  Supreme  Court  in  United  States  v.  Bank 
of  ths  Metropolis.    (15  Pet.,  377, 401.) 

In  a  word,  my  opinion  is  that  the  Union  River  Logging  Com- 
pany and  its  officers  are  responsible  as  depredators  and  tres- 
passers on  Government  land ;  that  the  company  is  not  entitled 
to  enjoy  the  benefits  ot  the  act  of  March  3, 1875 ;  and  that  it 
is  within  the  competency  of  the  Department  of  the  Interior 
to  recall  and  annul  its  action  approving  the  line  of  definite 
location  of  the  railroad  company  and  entering  the  same  on 
the  public  plats. 

Very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Secretaey  of  the  Interior. 


CIVIL  SERVICE— certificate  FOR  REINSTATEMENT. 

H.  served  in  the  war  of  the  rebellion,  in  a  New  York  regiment,  from  May 

12,  1861,  to  May  13,  1863,  when  be  was  bonorably  discharged.  On  the 
latter  date  he  enlisted  in  the  *•  general  service"  of  the  Army,  for  cleri- 
cal duty  at  Headquarters,  and  was  transferred  to  the  Adjatant-Gen- 
eral's  office  April  1,  1864,  in  which  he  served  on  clerical  duty  until  May 

13,  1868,  when  be  was  discharged  through  no  delinquency  or  miscon- 
duct on  his  part.  Application  being  now  made  by  him  for  reinstate- 
ment under  amended  Departmental  Rule  X  of  the  Civil-Service  Regu- 
lations, the  Secretary  of  War  requests  that  he  be  certified  by  the  Civil 
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Service  Commission  for  reiDstatement  as  a  clerk  in  tbe  War  Depart- 
ment under  said  rale :  Held  that  H.,  during  the  period  of  his  enlistment 
in  the  ''general  service''  for  clerical  duty,  as  above,  was  not  in  the 
classified  departmental  service,  and  that  (he  not  having  been  separated 
from  the  latter  service)  his  case  does  not  come  withiu  the  provisions  of 
said  Rule  X,  and  therefore  that  he  can  not  be  certified  thereunder. 

Department  of  Justice, 

May  9, 1890. 

Sir  :  Year  commaDicatlon  of  March  12, 1890,  sabmits  for 
consideration  and  opinion  the  following  case: 

On  February  25, 1890,  the  Secretary  of  War  addressed  a 
communication  to  the  United  States  Civil  Service  Commission, 
stating  that  John  A.  Hay  ward  had  made  an  application  for 
reinstatement  as  a  clerk  in  the  War  Department  under 
amended  Departmental  Rule  X,  Civil-Service  Eules : 

"  Hay  ward  was  enlisted  in  the  general  service  for  clerical 
duty  at  the  Headquarters  of  the  Army,  May  13,  1863,  and 
was  transferred  to  the  Adjiitant-GefteraFs  office  April  1, 1864, 
in  which  office  he  served  until  May  13, 18G8,  when  he  was 
discharged  through  no  delinquency  or  misconduct  on  his 
part. 

»« During  the  time  mentioned  the  clerical  force  of  the  De- 
partment was  largely  composed  of  what  were  known  as  gen- 
eral service  clerks,  who  were  duly  authorized  and  enlisted 
expressly  for  clerical  duty  in  the  War  Department  and  its 
bureaus,  and  were  afterwards,  by  the  legislative,  executive, 
and  judicial  appropriation  act  of  August  5, 1882,  transferred 
to  the  regular  list. 

"  The  records  show  that  Mr.  Hay  ward  served  in  the  war  of 
the  rebellion  in  Company  B,  Twenty -first  New  York  Volun- 
teers, from  May  12,  1861,  to  May  13, 1863,  when  he  was  hon- 
orably discharged." 

In  view  of  these  facts  the  Secretary  of  War  requested  that 
Hay  ward's  name  be  certified  for  reinstatement  to  a  clerkship 
in  the  War  Department  of  class  $1,000,  a  vacancy  in  which 
grade  now  exists. 

The  Civil  Service  Commission  being  in  doubt  as  to  whether 
Hay  ward  came  under  amended  Departmental  Rule  X,  Civil- 
Service  Rules,  asked  that  the  question  be  referred  to  the  At- 
torney-General for  an  opinion. 


554  HON.    W.    II.    n.    MILLER 


Clfil  SerTlee— CertifiCAte  for  Belnstatemeiit. 


Tbe  amended  Departmental  Rule  X  is  in  the  following 
words : 

"  Upon  requisition  of  the  head  of  a  Department^  the  Com- 
mission shall  certify  for  reinstatement  in  said  Department,  in 
a  grade  requiring  no  higher  examination  than  the  one  in 
which  he  was  formerly  employed,  any  person  who,  within 
one  year  next  preceding  the  date  of  the  requisition,  has^ 
through  no  delinquency  or  misconduct,  been  separated  from 
the  classified  service  of  that  Department:  Provided,  That 
certification  may  be  made,  subject  to  the  other  conditions  of 
this  rule,  for  the  reinstatement  of  any  person  who  served  in 
the  military  or  naval  service  of  the  United  States  in  the  late 
war  of  the  rebellion  and  was  honorably  discharged  there- 
from, without  regard  to  the  length  of  time  he  has  been  sepa- 
rated from  the  service." 

It  will  be  observed  that  the  reinstatement  contemplated 
by  this  rule  is,  first,  that  of  any  person  who  once  belonged 
"  to  the  cldssified  service^^  of  a  Department,  and  who  has  been 
separated  from  that  classified  service  'through  no  delin- 
quency  or  misconduct,"  and  for  whose  reinstatement  an  ap- 
plication has  been  made  within  one  year  next  preceding  the 
date  of  such  application;  and,  secondly-,  that  of  any  person 
who  has  served  honorably  in  the  war  of  the  rebellion  and 
been  honorably  discharged,  '•  without  regard  to  the  length  of 
time  he  has  been  separated  from  the  service^^^  if  otherwise  qual- 
ified under  the  rule.  In  either  case  the  applicant  may  be 
reinstated  in  such  Department  ^M'n  a  grade  requiring  no 
higher  examination  than  the  one  t»  which  he  teas  formerly 
employed.^ 

By  section  3  of  the  act  of  March  3,  1853  (10  Stat.,  209),  it 
was  declared  that  after  June  30,  1853  "  the  clerks  in  the  De- 
partments of  the  Treasury,  War,  Navy,  the  Interior,  and  the 
Post-Office,  shall  be  arranged  into  four  classes,  of  which  class 
number  one  shall  receive  an  annual  salary  of  nine  hundred 
dollars  each^  class  number  two  an  annual  salary  of  one  thou- 
sand two  hundred  dollars  each,  class  number  three  an  an- 
nual salary  of  one  thousand  five  hundred  dollars  each,  and 
class  number  four  an  annual  salary  of  one  thousand  eight 
hundred  dollars  each,"  and  it  was  further  declared  by  this 
law  (p.  211)  that  <<  no  clerk  shall  be  appointed  in  either  of 
the  four  classes  until  after  he  has  been  examined  and  found 
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qaalified  by  a  board,  to  consist  of  three  examiners,"  etc.,  and 
by  section  4  of  the  act  of  March  3, 1855  (10  Stat,  669),  the 
above  provisions  were  applied  to  the  Department  of  State. 
This  legislation  now  constitutes  sections  163  and  164  of  the 
Revised  Statutes. 

This  was  the  state  of  the  law  on  May  13,  1868,  when  Hay- 
ward  was  <«  discharged^  from  the  War  Department. 

I  do  not  think  it  can  be  said  with  any  propriety  that  Hay- 
ward,  who^  status  was  that  of  an  enlisted  soldier,  belonged 
to  any  "grade"  of  the  " classified  departmental  service," 
which  was  then  composed  of  "  clerks  in  the  Departments  " 
(Kev.  Stat,  163),  and  was  purely  civil  in  character.  It  could 
only  be  entered  after  a  successful  examination  (Uev.  Stat., 
164);  but  it  does  not  appear  that  Hay  ward  was  subjected  to 
an  examination  before  he  was  detailed  for  duty  in  the  War 
Department,  although  it  appears  that  he  was  enlisted  for 
clerical  duty  only. 

Hay  ward  being  then  a  military  person  and  receiving  the 
pay  of  an  enlisted  soldier,  and  therefore  not  being  a  mem- 
ber of  the  "  classified  service,"  I  am  not  able  to  see  how  he 
can  be  brought  within  the  amended  Departmental  Eule  X, 
which  provides  only  for  the  reinstatement  in  the  classified 
service  of  a  Department  of  a  person  who  has,  from  no  fault 
of  his  own,  been  separated  from  that  service.  Having  never 
belonged  to  the  classified  departmental  service,  it  is  impos- 
sible for  Hayward  to  be  reinstated  in  that  service. 

This  view  seems  to  be  fully  supported  by  the  act  of  Au- 
gust 5, 1882  (2-3  Stat.,  242),  which  substituted  for  the  "  gen- 
eral service,"  or  **  detailed  enlisted  men  from  the  Army " 
doing  duty  in  the  various  offices  and  bureaus  of  the  War 
Department,  clerks  in  the  classified  service,  and  authorized 
the  Secretary  of  War  to  put  the  enlisted  men  so  employed 
into  the  classified  service,  which  plainly  shows  that  Congress 
did  not  understand  that  enlisted  men  detailed  as  clerks  be- 
longed to  the  classified  service. 

It  results,  therefore,  from  the  aforegoing  that  Hayward 
can  not  be  certifiei)  under  amended  Departmental  Rule  X,  as 
requested  by  the  Secretary  of  War. 
Very  respectfully,  yours, 

W.  H.  H.  MILLER. 

The  President. 
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The  question  whether  a  bond  taken  by  the  collector  of  a  port  from  one 
of  his  subordinates,  for  his  own  protection,  is  valid  in  the  absence  of 
a  statute  authorizing  it,  not  appearing  to  be  a  question  in  which  the 
United  States  are  concerned  or  one  arising  in  the  administration  of  a 
Department,  the  Attorney  General  declines  to  give  an  official  opinion 
thereon. 

Department  of  Justice, 

May  12, 1890. 

Sib  :  Yoar  communication  of  April  13  ultimo,  and  the  in- 
closures  therein  referred  to,  present  the  question  whether 
bouils  taken  by  the  collector  of  customs  of  the  port  of  Xew 
York  from  certain  of  his  subordinates,  for  his  own  protection, 
are  valid,  in  the  absence  of  some  law  authorizing  him  to  re- 
quire such  security. 

This  question  is  understood  to  have  been  submitted  at  the 
instance  of  the  collector,  and  appears  to  me  to  be  one  in 
which  he,  and  not  the  United  States,  is  interested.  The  col- 
lector himself  having  given  the  United  States  the  security 
required  by  law,  it  can  not  be  said  that  the  latter  has  any 
legal  interest  in  the  bare  question  whether  the  bonds  referred 
to  are  valid  or  not.  That  being  the  case,  it  would  seem  that 
the  question  submitted  is  not  a  question  of  law  arising  in  the 
administration  of  the  Treasury  Department,  and  therefore 
that  it  is  not  such  a  question  of  law  as  falls  within  section  356 
of  the  Revised  Statutes  of  the  United  States,  which  provides 
that  "  The  head  of  any  Executive  Department  may  require 
the  opinion  of  the  Attorney-General  on  any  question  of  law 
arising  in  the  administration  of  his  Departmeiity 

As  was  said  by  Mr.  Attorney -General  Gushing,  "In  re- 
peated instances  it  has  been  decided  by  my  predecessors  in 
office  that  the  Attorney-General  of  the  United  States  has  no 
right  to  give  an  official  opinion  except  in  those  cases  in 
which  it  is  required  of  him  by  law  "  (6  Opin.,  25);  and  as  an- 
other of  my  predecessors  has  said,  "  the  Attorney-General  has 
no  warrant  to  act  outside  of  the  statutes  which  define  his 
office."    (15  Opin.,  139.) 
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Bat  for  this  limitation  on  my  power  it  woald  afford  me 
pleasure  to  comply  with  your  request 

Very  respectfully,  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Secretary  op  the  Treasury. 


RENDITION  OF  ACCOUNTS. 

The  first  claase  of  section  36*^^2,  Revised  Statutes,  which  reqaires  the  reD- 
dition  of  accoanto  monthly,  is  applicable  to  every  officer  who  receives 
advances  of  pnblio  money  to  be  disbursed,  and  also  to  every  officer  who 
collects  and  receives  fees  and  revenues  which  it  is  his  duty  to  account 
for. 

The  requirement  that  officers  render  their  accounts  monthly  is  not  sub- 
ject to  the  direction  of  the  Secretary  of  the  Treasury,  excepting  in 
extraordinary  cases,  where  he  shall  be  of  opinion  that  the  statutory 
period  ought  to  be  enlarged  to  meet  the  special  circumstances  of  such 
cases.  Opinion  of  Attorney-General  Devens  of  December  2, 1878  (16 
Opin.,  222),  concurred  in. 

Department  of  Justice, 

May  12, 1890. 

Sir  :  Your  communication  of  January  27, 1890,  submits  for 
opinion  three  questions  which  have  arisen  in  the  Treasury 
Department  upon  section  36i22,  lievised  Statutes,  which  sec- 
tion is  in  the  foUowiug  language: 

"  Every  officer  or  agent  of  the  United  States  who  receives 
public  money  which  he  is  not  authorized  to  retain  as  salary, 
pay,  or  emolument,  shall  render  his  accounts  monthly.  Such 
accounts,  with  the  vouchers  necessary  to  the  correct  and 
prompt  settlement  thereof,  shall  be  sent  by  mail,  or  other- 
wise, to  the  bureau  to  which  they  pertain,  within  ten  days 
after  the  expiration  of  each  successive  month,  and,  after  ex- 
amination there,  shall  be  passed  to  the  proper  accounting 
officer  of  the  Treasury  for  settlement.  Disbursing  officers  of 
the  Navy  shall,  however,  render  their  accounts  and  vouchers 
direct  to  the  proper  accounting  officer  of  the  Treasury.  In 
case  of  the  non-receipt  at  the  Treasury  or  prop<*r  bureau  of 
any  accounts  within  a  reasonable  and  proper  time  thereafter, 
the  officer  whose  accounts  are  in  default  shall  be  required  to 
furnish  satisfactory  evidence  of  having  complied  with  the 
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provisions  of  this  section.  The  Secretary  of  the  Treasury 
may,  if  in  his  opinion  the  circamstances  of  the  case  justify 
and  require  it,  extend  the  time  hereinbefore  prescribed  for 
the  rendition  of  accounts.  Nothing  herein  contained  shall, 
however,  be  construed  to  restrain  the  heads  of  any  of  the  De- 
partments from  requiring  such  other  returns  or  reports  from 
the  office  or  agent,  subject  to  the  control  of  such  heads  of 
Departments,  as  the  public  interest  may  require.'' 

The  first  question  is  in  these  words :  *^  The  first  clause  of 
the  statute  is  as  follows :  <  Every  officer  or  agent  of  the  United 
States  who  receives  public  money  which  he  is  not  authorized 
to  retain  as  salary,  pay,  or  emolument,  shall  render  his  ac- 
counts monthly.'  Does  this  clause  require  the  rendition  of 
monthly  accounts  by  every  officer  or  agent  who  receives  ad- 
vances of  public  money  from  the  Treasury,  to  be  disbursed 
under  appropriations  made  by  Congress,  and  also  by  every 
officer  or  agent  who  collects  and  receives  fees  and  revenues 
,  which  he  is  by  law  required  to  account  for  and  pay  into  the 
Treasury  !  " 

This  question  I  answer  in  the  affirmative.  I  can  see  no 
reason  why  effect  should  not  be  given  to  the  words  of  the  stat- 
ute according  to  their  ordinary  sense. 

The  next  question  is :  "  Does  the  clause  in  thestatute  which 
provides  that  the  Secretary  of  the  Treasury  may  extend  the 
time  prescribed  for  the  rendition  of  accounts  confer  upon  the 
Secretary  authority  to  grant  permission  to  any  officer  or  agent 
coming  within  the  provisions  of  the  act  to  render  his  accountis 
for  a  longer  period  than  a  month  (for  example,  to  render  quar- 
terly instead  of  monthly  accounts);  or  does  said  clause  re. 
late  to  extending  the  limit  of  ten  days  within  which  theoffi* 
cer  or  agent  is  required  to  transmit  his  accounts  with  the 
vouchers  to  the  proper  bureau  or  Department,  after  the  ex- 
piration of  each  successive  month!" 

The  same  question  was  passed  upon  by  Attorney-General 
Devens  in  his  opinion  of  December  2, 1878  (16  Opin.,  222).  He 
said  that  the  law  requiring  disbursing  officers  to  render  their 
accounts  monthly  was  not  subject  to  the  discretion  of  the 
Secretary  of  the  Treasury,  except  in  extraordinary  cases,  as 
provided,  where  the  Secretary  of  the  Treasury  should  be  of 
opinion  that  the  statutory  period  of  a  month  should  be  en- 
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larged  to  meet  the  special  circumstances  of  sach  cases ;  such 
powers  of  the  Secretary  being  intended  to  be  exceptional  in 
character,  and  not  to  authorize  him  <'to  institute  a  new  sys- 
tem of  rendering  accounts."  I  concur  in  that  view  and  in  the 
reasoning  by  which  it  is  supported. 

The  next  question  is :  "  If  the  Secretary  of  the  Treasury 
may  lawfully  authorize  any  officer  or  agent  within  the  pro- 
visions of  the  statute  to  render  his  accounts  for  a  longer  pe- 
riod than  a  month  (as  by  rendering  them  quarterly  instead 
of  monthly),  is  such  authority  limited  to  individual  aod  ex- 
ceptional cases,  or  may  it  be  extended  indefinitely  to  classes 
of  accounts,  so  as  to  establish  a  system  of  rendering  accounts 
continuously  for  longer  periods  than  a  moqth  !" 

My  answer  to  the  second  question,  taken  in  connection 
with  the  opinion  of  AttorueyGeueral  Devens,  also  disposes 
of  this  question. 

I  have  the  honor  to  be,  very  respectfully,  yours, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


INDIAN  AI^LOTTEES  UNDER  THE  ACT  OF  1887. 

An  Indian  allottee  under  the  act  of  February  8, 1887,  chapter  119,  may  re- 
move and  sell  dead  timber,  standing  or  fallen,  from  his  allotment. 

Saoh  allottee  can  not  lawfully  lease  or  rent  the  whole  or  any  part  of  his 
allotment,  either  with  or  without  the  approval  of  the  Secretary  of  the 
Interior. 

Nor  can  he  lawfully  impart  to  a  third  person,  by  contract,  the  right  to 
erect  upon  his  allotment  mills  for  the  manufacture  of  lumber  or  other 
products. 

DBPARTlffENT  OP  JUSTICE, 

May  2\,1S90. 
Sir:  Tour  communication  of  March  24, 1890,  requests  an 
opinion  as  to  the  power  of  an  Indian  allottee,  under  the  act 
of  Congress  of  February  8,1887  (24  Stat,  388),  to  sell  and  re- 
move dead  timber,  standing  or  fallen,  on  the  laud  allotted  to 
him ;  to  lease  or  rent,  \»  ith  or  without  the  consent  of  the  Sec- 
retary of  the  Interior,  the  whole  or  any  part  of  his  allot- 
ment; and  to  contract  for  or  permit  the  erection  of  mills  for 
the  manufacture  of  lumber,  or  other  purposes,  upon  his  allot- 
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meDt.  It  is  also  asked,  what  use  may  an  allottee  make  of 
his  allotment,  otherwise  than  by  occupancy  and  cultivation, 
so  as  to  make  the  same  contribute  to  his  support? 

Before  proceeding  to  answer  the  several  questions  sub* 
mitted  it  will  be  necessary  to  understand  precisely  what  re- 
lation the  allottee  holds  to  his  allotment  under  the  act  of 
February  8, 1887  {sujpra). 

That  act  provides  (sec.  1)  that  the  President  of  the  United 
States  may  allot  to  any  Indian  of  a  tribe  or  band  located  on 
a  reservation  containing  land  <<  advantageous  for  agricult- 
ural and  grazing  purposes  "  a  definite  amount  of  land,  and 
prescribes  (sees.  2  and  3)  the  quantity  of  land  to  be  allotted 
and  how  the  allotment  shall  be  made. 

Section  4  provides  for  the  allotment  of  land  to  any  Indian, 
not  residing  on  a  reservation,  or  for  whose  tribe  no  reserva- 
tion has  been  provided,  andwho  has  made  settlement  upon 
any  surveyed  or  unsurveyed  lands  of  the  United  States,  not 
otherwise  appropriated. 

Section  5  provides  that  ^'  upon  the  approval  of  the  allot- 
ments provided  for  in  this  act  by  the  Secretary  of  the  In- 
terior, he  shall  cause  patents  to  issue  therefor  in  the  name 
of  the  allottees,  which  patents  shall  be  of  the  legal  effect 
and  declare,  that  the  United  States  does  and  will  hold  the 
land  thus  allotted,  for  the  period  of  twenty-five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  Indian  to  whom  such 
allotment  shall  have  been  made,  or,  in  case  of  his  decease, 
of  his  heirs,  according  to  the  laws  of  the  State  or  Territory 
where  such  land  is  located,  and  that  at  the  expiration  of 
said  period  the  United  States  will  convey  the  same  by  patent 
to  said  Indian,  or  his  heirs  as  aforesaid,  iu  fee,  discharged 
of  said  trust,  and  free  of  all  charge  or  incumbrance  whatso- 
ever: Provided^  That  the  President  of  the  United  States 
may  in  any  case  in  his  discretion  extend  the  period.  And  if 
any  conveyance  shall  be  made  of  the  lands  set  apart  and 
allotted  as  herein  provided,  or  any  contract  made  touching 
the  same,  before  the  expiration  of  the  time  above  mentioned, 
such  conveyance  or  contract  shall  be  absolutely  null  and 
void."  The  act  then  goes  on  to  declare  that  "  the  law  of 
descent  and  partition  in  force  in  the  State  or  Territory  where 
such  lands  are  situate  shall  apply  thereto'   after  the  execu- 
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tion  and  delivery  of  the  patent,  except  that  the  law  of  de- 
scent and  partition  of  the  State  of  Kansas  shall  apply  to 
allotments  of  land  in  the  Indian  Territory.  It  is  unneces- 
sary to  refer  particularly  to  the  rest  of  this  section. 

Section  6  provides  that  the  allottees  shall  have  the  benefit 
of  and  be  subject  to  the  laws,  both  civil  and  criminal,  of  the 
State  or  Territory  in  which  they  may  reside,  and  that  no 
Territory  shall  pass  or  enforce  any  law  denying  any  such 
Indian  within  its  jurisdiction  the  equal  protection  of  the 
law.  It  then  provides  that  "every  Indian  born  within  the 
territorial  limits  of  the  United  States  who  has  voluntarily 
taken  up,  within  said  limits,  his  residence  separate  and  apart 
from  any  tribe  of  Indians  therein,  and  has  adopted  the  habits 
of  civilized  life,  is  hereby  declared  to  be  a  citizen  of  the 
United  States,  and  is  entitled  to  all  the  rights,  privileges,  and 
immunities  of  such  citizen,  whether  such  Indian  has  been  or 
not,  by  birth  or  otherwise,  a  member  of  any  tribe  of  Indians 
within  the  territorial  limits  of  the  United  States,  without  in 
any  manner  impairing  or  otherwise  affecting  the  right  of 
any  such  Indian  to  tribal  or  other  property." 

This  act  together  with  the  preceding  acts  of  March  3, 1875 
(18  Stat.,  420),  January  18,  1881  (21  Stat,  315),  and  July  4, 
1884  (23  Stat.,  96),  mark,  as  was  observed  by  Acting  Attorney- 
General  Jenks  in  his  opinion  of  July  27, 1888,  "a  new  epoch 
in  the  history  of  the  Indians,  namely",  that  in  which  Congress 
has  begun  to  deal  with  them  as  individuals,  and  not  only  as 
nations,  tribes,  or  bands,  as  heretofore.  It  is  dismemberment 
of  the  tribes  or  bands,  and  absorption,  as  citizens,  of  the  in- 
dividuals composing  them  by  the  States  and  Territories  con- 
taining the  lands  on  which  such  individuals  settle  or  may  be 
settled,  that  is  the  policy  of  this  new  legislation, 

<^  But  Congress  has  not  deemed  it  safe,  in  making  the  Indian 
a  freeholder,  to  give  him  at  once  the  same  control  over  the 
land  as  other  freeholders  enjoy.  The  legislation  above  men- 
tioned  deprives  the  Indian  settler  of  the  right  of  conveying 
or  incumbering  the  land,  in  any  way,  for  a  period  stated,  or 
provides  that  it  shall  be  held  by  the  United  States  for  a 
given  time  in  trust  for  the  sole  use  and  benefit  of  the  Indian, 
and,  at  the  expiration  of  such  time,  be  conveyed  to  him  by 
patent." 
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The  opinion  then  goes  on  to  show  that  Congress  has  the 
power  and  is  under  a  high  daty  to  continue  its  guardian  care 
over  the  individual  Indian  after  he  has  assumed  the  relation 
of  citizen  of  a  State  or  Territory,  and  until  he  has  been  "  ed- 
ucated to  understand  the  dignity  and  responsibilities  that 
belong  to  citizenship  and  the  ownership  of  property,''  and  that 
*^  it  is  to  protect  him  while  receiving  this  education  that  Con- 
gress placed  the  above  mentioned  restraints  upon  his  prop- 
erty rights." 

The  patent  to  be  first  issued  to  the  Indian  allottee,  under 
section  6  of  the  act  of  1887,  is  not  intended  to  convey  to  him 
the  title  of  the  United  States,  but  is  in  the  nature  of  a  decla- 
ration of  a  trust  in  the  land  or  a  covenant  to  stand  seized  of 
it  to  the  use  of  the  allottee  and  his  heirs  until  the  time  shall 
have  arrived  when  it  shall  be  deemed  proper  to  put  an  end 
to  the  trust  by  vesting  the  legal  title  in  him  or  his  heirs. 

The  effect  of  the  allotment  and  declaration  of  trust  are  to 
place  the  allottee  in  possession  of  the  land  allotted  and  give 
him  a  qualified  ownership  therein,  and  the  extent  to  which 
the  allottee  is  thus  restricted  as  a  proprietor  remains  now 
to  be  considered,  in  so  far  as  necessary  to  answer  the  ques- 
tions submitted. 

(1)  And  first  as  to  timber :  In  an  opinion  of  Attorney-Gen- 
eral Garland  dated  January  26,  1889,  it  was  held  to  be  waste 
for  an  allottee  to  cut  timber  standing  on  his  allotment  for  the 
direct  purpose  of  selling  it,  by  which  I  understand  him  to 
mean  timber  that  is  live  and  growing.  The  question  before 
me,  however,  namely,  whether  the  allottee  has  the  right  to 
sell  and  remove  from  his  allotment  dead  timber,  standing  or 
fallen,  is  essentially  different  from  that  passed  upon  by  my 
predecessor,  and  as  I  have  reached  the  conclusion  that  ap- 
propriating and  selling  dead  timber  of  any  kind  is  not  waste 
at  common  law  or  by  the  law  of  Wisconsin,  within  the  limits 
of  which  State  the  timber  in  question  is  situated,  it  is  not 
necessary  to  reexamine  the  question  whether  an  allottee  is 
impeachable  for  waste. 

Lord  Coke  tells  us  that  the  cutting  of  dead  wood,  which 
he  defines  as  trees  that  are  dried  up,  dead,  or  hollow,  not 
being  timber  or  bearing  fruit  or  leaves  in  summer,  is  no 
waste  (Co.  Litt.,  53  a,  536).    Indeed,  this  would  seem  to  fol- 
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low  from  the  well  known  principle  that  to  constitute  waste 
«oine  permanent  injury  must  be  done  to  the  inheritance  by 
the  tenant  of  a  particular  estate,  as,  for  example,  a  tenant 
for  life  or  years,  it  being  quite  evident  that  the  removal  of  dead 
wood,  particularly  when  standing  and  threatening  the  safety 
of  trees  near  it  and  valuable  for  timber,  seems  more  like  a 
benefit  than  an  injury  of  any  kind. 

It  would  be  entirely  out  of  harmony  with  the  more  liberal 
American  doctrine  of  waste,  as  applicable  to  timber,  to  bold 
that  a  tenant  who  is,  by  that  doctrine,  in  many  cases  entitled 
to  fell  timber  for  the  express  purpose  of  opening  the  land  to 
'Cultivation,  is  still  not  at  liberty  to  use  the  dead  wood  on 
the  land  in  addition  to  the  estovers  allowed  him  by  law.  The 
law  on  this  subject  will  be  found  presented  in  the  case  of 
WilJcinson  v.  Wilkinson  (59  Wis.,  561),  Shine  v.  Wilcox  (1 
Dev.  &  B.  Eq.,  631),  King  v.  Miller  (99  N.  0.,  594),  Dorsey 
V.  Moore  (100  N.  C,  44)  j  and  it  appears  by  the  decisions  of 
the  supreme  court  of  Wisconsin  that  the  injury  called  "  waste'' 
is  the  same  in  that  State  as  at  common  law  {Lander  v.  Hall, 
69  Wis.,  331,  and  Handlow  v.  Thieme,  53  Wis.,  67),  supposing 
that  a  question  of  waste  by  an  Indian  allottee  on  land  in 
Wisconsin  is  to  be  determined  b^  the  law  of  that  State. 

This  answers  the  first  question.  The  remaining  questions 
I  proceed  to  dispose  of  in  their  order. 

(2)  Can  an  allottee  under  said  act  lawfully  lease  or  rent, 
either  with  or  without  the  approval  of  the  Secretary  of  the 
Interior,  the  whole  or  any  part  of  his  allotment  f 

This  question  I  answer  in  the  negative.  The  act  declares 
that  any  conveyance  of  the  allotment  or  contract  touching 
the  "  same,''  that  is,  the  allotment,  made  before  the  expira- 
tion of  the  probationary  term,  shall  be  ^'  absolutely  null  and 
void." 

(3)  If  not,  can  he  lawfully  contract  for,  or  permit,  the  erec- 
tion of  mills  for  manufacture  of  lumber,  or  other  purposes, 
upon  his  allotment  f 

I  can  not  see  how  it  is  possible  that  any  valid  contract,  giv- 
ing a  third  person  the  right  to  use,  for  any  such  purpose,  the 
land  allotted,  can  be  made,  beyond  a  mere  revocable  license. 
The  allottee  can  not  incumber  his  land  in  any  way  during 
the  term  he  is  learning  to  adjust  himself  to  his  new  relations 
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in  life.     To  allow  him  to  do  so  would  in  many  instances  en- 
tirely defeat  the  object  of  the  law. 

(4)  What  use  may  an  allottee  lawfully  make  of  his  allotment, 
other  than  individual  occupancy  or  cultivation,  by  which  the 
property  can  be  made  to  contribute  to  his  support  f 

This  question  is  purely  abstract  and  hypothetical,  and  does 
not  arise  out  of  an  actual  case  calling  for  official  action.  It 
is,  therefore,  beyond  my  competency  to  give  an  opinion  on 
such  a  question  under  section  356,  Eevised  Statutes.  See 
also  11  Opin.,  189. 

I  have  the  honor  to  be  yours,  very  respectfully, 

W.  H.  n.  MILLER. 

The  Secbetary  of  the  Interior. 


RESERVATION  OF  LANDS  FOR  IRRIGATION  PURPOSES. 

The  provision  in  tbe  act  of  October  2, 1888,  chapter  1069,  reser^  ing  from 
sale  or  entry  lands  designated  or  selected  for  reseryoirs,  ditches,  or 
canals  for  irrigation  purposes,  and  also  lands  made  susceptible  of  irri- 
gation by  snch  reservoirs,  ditches,  or  canals,  operates  as  an  immediate 
withdrawal  of  the  lands  thus  described  from  entry  and  settlement. 

Department  of  Justice,  May  24, 1890. 

Sir:  By  a  letter  of  April  21, 1890,  you  submitted  for  thecoo- 
sideration  of  the  Attorney-General  a  letter  from  the  Commis- 
sioner of  the  General  Land  Office,  raising  the  question : 
<*  Whether,  under  the  act  of  October  2, 1888  (25  Stat,  526), 
the  reservation  extends  to  such  tracts  as  may  be  actually 
selected  as  sites,  etc. — becoming  operative  only  after  such 
selection — or  whether  the  reservation  from  disposal  extends 
from  the  date  of  the  act  to  the  entire  expanse  of  the  arid 
region,  as  more  particularly  defined  in  the  communication.'^ 

Since  your  letter  of  April  21  you  have  transmitted  also 
the  opinion  of  Mr.  Assistant  Attorney  General  Shields, 
assigned  to  your  Department,  to  whom  you  referred  the 
question.  After  an  examination  of  the  law  and  of  the  con- 
siderations presented  by  Mr.  Shields  in  his  opinion,  I  have 
to  say  that  I  fully  concur  with  him  in  his  conclusions  and  the 
grounds  stated  therefor,  and  that,  in  view  of  the  lucid  opia- 
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ion  which  he  has  rendered,  it  is  unnecessary  for  me  to  give 
extended  reasons  for  sach  concnrrence. 

The  section  of  the  law  which  presents  the  question  of  con- 
struction referred  by  you  to  this  Department  is  found  in  the 
sundry  civil  appropriation  act  of  1888,  under  the  appropria- 
tions for  the  United  States  Geological  Survey.  The  subject  is 
introduced  by  an  appropriation  of  $100,000,  or  so  much  thereof 
as  may  be  necessary,  <<  for  the  purpose  of  investigating  the 
extent  to  which  the  arid  region  of  the  United  States  can  be 
redeemed  by  irrigation,  and  the  segregation  of  the  irrigable 
lands  in  such  arid  region,  and  for  the  selection  of  sites  for 
reservoirs  and  other  hydraulic  works  necessary  for  the  storage 
and  utilization  of  water  for  irrigation.^  The  Director  of  the 
Geological  Survey  is  then  required  to  make  a  report  to  Con- 
gress on  the  first  Monday  in  December  in  each  year,  show- 
ing how  the  money  appropriated  has  been  expended.  Then 
follows  the  particular  language,  which  is  the  subject  for  con- 
struction : 

^<  And  all  the  lands  which  may  hereafter  be  designated  or 
selected  by  such  United  States  surveys  for  sites  for  reser- 
voirs, ditches,  or  canals  for  irrigation  purposes,  and  all  the 
lands  made  susceptible  of  irrigation  by  such  reservoirs, 
ditches,  or  canals,  are  from  this  time  henceforth  hereby  re- 
served from  sale  as  the  property  of  the  United  States,  and 
shall  not  be  subject  after  the  passage  of  this  act  to  entry, 
settlement,  or  occupation  until  further  provided  by  law: 
Provided^  That  the  President  may  at  any  time  in  his  discre- 
tion by  proclamation  open  any  portion  or  all  of  the  lands 
reserved  by  this  provision  to  settlement  under  the  home- 
stead laws." 

The  object  of  the  act  is  manifest.  It  was  to  prevent  the 
entry  upon,  and  the  settlement  and  sale  of,  all  that  part  of 
the  arid  region  of  the  public  lands  of  the  United  States 
which  could  be  improved  by  general  systems  of  irrigation, 
and  all  lands  which  might  thereafter  be  designated  or  selected 
by  the  United  States  surveys  as  sites  for  the  reservoirs, 
ditches,  or  canals  in  such  systems.  Unquestionably,  it  would 
seriously  interfere  with  the  operation  and  purpose  of  the 
act  if  the  sites  necessary  for  reservoirs  in  such  plan  of  irri- 
gation could  be  entered  upon  by  homestead  settlers.    So, 
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too,  it  would  be  obvioasly  anjust  if,  pending  the  survey  made 
with  a  view  to  their  segregation  for  improvement  by  irriga- 
tion, these  lands  could  be  entered  upon  and  settled  as  arid 
lands  of  the  United  States.  It  was,  therefore,  the  purpose 
of  Congress  by  this  act  to  suspend  all  rights  of  entry  upon 
any  lands  which  would  come  within  the  improving  operation 
of  the  plans  of  irrigation  to  be  reported  by  the  Director  of 
the  Geological  Survey  under  this  act.  Language  could 
hardly  be  stronger  than  are  the  words  of  the  act  in  express- 
ing this  intention :  ^^All  the  lands  which  may  Jiereafter  be  desig- 
nated or  selected,"  etc.,  ^' are  from  this  time  henceforth  lierehy 
reserved  from  sale,"  etc.,  *'  and  shall  not  be  subject  after  the 
passage  of  this  act  to  entry,"  etc., '« until  further  provided  by 
law."  There  can  be  no  question  that  if  an  entry  was  made 
upon  land  which  was  thereafter  designated  in  a  United  States 
survey  as  a  site  for  a  reservoir,  or  which  was  by  such  reser- 
voirmade  susceptible  of  irrigation,  theentry  would  be  invalid, 
and  the  land  so  entered  upon  would  remain  the  property  of 
the  United  States,  the  reservation  thereof  dating  back  to  the 
passage  of  this  act. 

The  far-reaching  effect  of  this  construction  can  not  deprive 
the  words  of  the  act  of  their  ordinary  and  necessary  mean- 
ing. The  proviso  that  "  the  President  may  at  any  time  in 
his  discretion  by  proclamation  open  any  portion  or  all  of 
the  lands"  so  reserved,  was  the  legislative  mode  of  modifying 
and  avoiding  the  far-reaching  effect  of  the  act,  whenever  it 
should  appear  to  the  Executive  to  have  too  wide  an  opera- 
tion. Entries  should  not  be  permitted,  therefore,  upon  any 
part  of  the  arid  regions  which  might  possibly  come  within 
the  operation  of  this  act. 

All  the  papers  accompanying  your  request,  together  with 
the  opinion  of  Mr.  Assistant  Attomey-Greneral  Shields,  are 
herewith  returned. 

Very  respectfully, 

WM.  H.  TAFT, 
Acting  Attorney-QeneraL 

The  Seoeetaby  op  the  Inteeiob. 
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RETAINED  PAY  OF  SOLDIERS. 

The  acooaating  officers  of  the  Treasury  shoald  allow  a  paymaster  of  the 
Army  credit  for  payment  to  a  soldier  of  his  retained  pay  under  section 
12dl,  Revised  Statutes,  where  the  latter  has  received  an  honorable  dis- 
charge, although  it  may  appear  that  after  enlisting  the  soldier  deserted, 
but  was  restored  to  duty  without  trial  and  served  out  the  full  term  of 
his  enlistment. 

DEPARTMENT  OF  JUSTICE, 

May  29, 1890. 

Sir  :  On  the  2d  of  May,  1890,  you  submitted  to  the  Attor- 
ney-General for  his  opinion  the  question  whether  the  account- 
ing officers  are  authorized  to  give*  credit  to  paymasters  of 
the  Army  for  payments  by  them  of  the  retained  pay  under 
section  1281,  Revised  Statutes,  in  cases  where  the  record  of 
the  soldier  shows  that  after  enlistment  he  deserted,  was  ap- 
prehended,  was  restored  to  duty  without  trial,  and  served  out 
the  full  term  of  his  enlistment,  receiving  an  honorable  dis- 
charge. 

The  question  really  involved  is  whether  the  action  of  the 
War  Department  in  giving  to  the  enlisted  man  an  honorable 
discharge,  which  is  in  fact  a  certificate  that  his  service  has 
been  honest  and  faithful  until  the  date  of  his  discharge,  ia 
conclusive  upon  the  accounting  officers  of  the  Treasury,  or 
whether  the  latter  officers  may  examine  the  record  as  pre- 
sented, and  then  decide  whether  his  service  has  been  honest 
and  faithful. 

The  question  is  not  free  from  difficulty,  but  I  do  not  find  it 
necessary  to  go  into  a  discussion  of  it  at  the  present  time  in 
view  of  a  recent  decision  by  the  Court  of  Claims.  In  the 
case  of  Kingsley  v.  The  United  States  (24  Ct.  Cls.  R.,  219),  it 
is  held  that  the  retained  pay  given,  to  soldiers  at  the  time  of 
their  discharge  for  honest  and  faithful  service  by  the  Revised 
Statutes,  section  1281,  can  not  be  forfeited  in  a  collateral 
proceeding  like  that  of  the  approval  of  accounts  by  the  ac- 
counting officers  of  the  Treasury.  In  that  case  the  claimant 
had  been  enlisted  as  a  private  in  the  Marine  Corps  August  12, 
1882,  at  Brooklyn,  N.  Y.  He  was  discharged  June  4, 1887, 
by  order  of  the  Secretary  of  the  Navy  as  "  unfit  for  service ; 
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character  bad.''  He  sued  to  recover  pay  uuder  section  1281 
and  transportation  and  sabsistence  under  section  1290.  His 
record  showed  a  list  of  eight  offenses,  for  one  of  which  he 
had  been  tried  by  a  summary  court-martial  and  sentenced  to 
thirty  days'  solitary  confinement.  It  was  contended  by  the 
United  States  that  this  was  necessarily  unfaithful  service. 
The  contention  was  not  sustained.  It  was  held  by  the  Court 
of  Claims  that  it  was  necessary  that  the  forfeiture  of  the  re- 
tained pay  should  be  considered  and  declared  by  the  court- 
martial  or  other  military  authority  having  jurisdiction  in  the 
premises.  Says  Schofield,  Judge,  speaking  of  the  official 
record  of  the  claimant  relied  upon  by  the  Government : 

"  Whether  or  not  this  record  exhibits  the  honest  and  faith- 
ful service  required  by  the  statute  is  not  a  question  to  be 
tried  in  a  collateral  proceeding.  The  forfeiture,  like  the  dis- 
charge, should  be  considered  and  declared  by  the  court-mar- 
tial or  other  military  authorities  having  jurisdiction  in  the 
premises.  Forfeiture  not  having  been  imposed,  paymasters, 
accounting  officers,  and  courts  are  not  required  to  reconsider 
the  alleged  misconduct  and  add  to  the  penalty  prescribed 
by  the  miliary  authorities." 

It  seems  to  me  that  this  case  is  stronger  than  the  case  now 
presented,  because  there  the  claimant  had  not  an  honorable 
discharge.  It  is  quite  true  that  desertion  is  a  more  serious 
offense  than  those  which  were  sought  to  be  made  a  ground 
for  withholding  pay  in  the  case  cited.  But  that  can  not 
aff'ect  the  governing  principle.  If  the  accounting  officers 
have  not  the  authority  to  decide  upon  the  question  whether 
the  offenses  named  in  Kingsley  v.  The  United  States  rendered 
the  service  to  the  date  of  discharge  other  than  honest  and 
faithful,  they  certainly  have  not  this  authority  in  cases  of 
desertion ;  the  difference  is  only  one  of  degree.  The  case  of 
Kingsley  v.  The  United  States  has  been  appealed  to  the  Su- 
preme Court  of  the  United  States,  on  the  recommendation 
of  the  Secretary  of  the  Treasury.  Pending  that  appeal,  the 
law  must  be  held  to  be  as  laid  down  by  the  Court  of  Claims. 
The  result  is  that  the  accounting  officers  should  give  credit 
to  the  paymasters  of  the  Army  for  payments  tnade  by  them 
of  the  retained  pay  provided  by  section  1281,  Revised  Stat- 
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11  tea,  for  honest  and  faithful  service,  to  soldiers  who  have  re- 
ceived au  honorable  discharge,  although  it  appears  that  they 
deserted  some  time  daring  the  period  of  their  enlistment, 
were  restored  to  duty  without  trial,  and  served  out  the  full 
time  of  their  enlistment. 
Very  respectfully, 

WM.  H.  TAFT, 
Acting  Attorney- OeneraL 
The  Secretary  of  the  Treasury. 


OKLAHOMA— INTERNAL  REVENUE. 

The  act  of  May  2,  1890,  chap.  182,  entitled  '^  Ad  act  to  provide  a  tem- 
porary goYernmeDt  for  the  Territory  of  Oklahoma,"  etc.,  having  an 
CRtablished  organized  government  in  that  Territory,  no  reason  now 
exists  for  making  any  distinction  between  it  and  any  other  organized 
territory  with  reference  to  the  enforcement  of  the  internal-revenne 
laws. 

Department  of  Justice, 

June  5, 1890. 

Sir  :  Tour  letter  of  May  29, 1890,  to  the  Attorney-General, 
inclosing  a  letter  from  the  Commissioner  of  Internal  Reve- 
nue dated  May  26, 1890,  with  reference  to  the  enforcement 
of  the  internal-revenue  laws  in  the  Territory  of  Oklahoma, 
was  duly  received.  In  accordance  with  the  suggestion  of 
the  Commissioner,  you  request  an  expression  of  opinion  from 
the  Attorney-General  as  to  the  propriety  and  necessity  of 
enforcing  all  the  provisions  of  the  internal-revenue  laws  in 
Oklahoma  in  the  same  manner  and  to  the  same  extent  as 
the^  are  executed  and  enforced  in  the  States  and  the  other 
Territories  of  the  Union,  and  to  this  end  of  issuing  special- 
tax  stamps  through  collectors  of  internal-revenue  taxes,  as  in- 
other  x>arts  of  the  country. 

In  reply,  I  have  the  honor  to  say  that,  in  view  of  the  fact 
that  the  Territory  of  Oklahoma,  under  the  law  passed  by 
the  present  Congress  and  approved  May  2, 1890,  is  given  a 
complete  and  organized  government,  there  is  no  reason  now 
for  making  a  distinction  between  it  and  any  other  organized 
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Territory  with  reference  to  the  enforcement  of  the  internal- 
revenue  laws.   Special-tax  stamps  should  therefore  be  issued, 
and  other  intemal-reTenue  taxes  collected,  in  Oklahoma,  ex- 
actly as  in  other  parts  of  the  Union. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor-  OeneraL 
The  Secretary  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 


EMPLOYMENT  OF  TROOPS  IN  ENFORCING  TH^  LAWS. 

The  provision  ia  section  15  of  the  act  of  Jane  18,  1878,  chapter  263,  for- 
bidding the  employment  of  the  Army  as  a  posee  oomitatua  for  the  pur- 
pose of  executing  the  laws,  d5es  not  abridge  the  power  to  use  any  part 
of  the  land  or  naval  forces,  or  militia,  for  the  purposes  set  forth  in 
section  1989,  Revised  Statutes. 

Department  op  Justice, 

June  6, 1890. 
Sir  :  Yoa  have  asked  me  whether,  in  my  opiniou,  section 
1989  of  the  Revised  Statutes,  which  reads  as  follows :  ^^  It 
shall  be  lawful  for  the  President  of  the  United  States,  or 
such  person  as  he  may  empower  for  that  purpose,  to  em- 
ploy such  part  of  the  land  or  naval  forces  of  the  United 
States,  or  of  the  militia,  as  may  be  necessary  to  aid  in  the  exe- 
cution of  judicial  process  issued  under  any  of  the  preceding^ 
provisions,  or  as  shall  be  necessary  to  prevent  the  violation 
and  enforce  the  due  execution  of  tbe  provisions  of  this  title," 
is  in  conflict  with  and  repealed  by  the  section  of  the  statute 
known  as  the  posse  comitatus  acty  which  reads  as  follows : 
"  From  and  after  the  passage  of  this  act  it  shall  not  be  law- 
ful  to  employ  any  part  of  the  Army  of  the  United  States  as  a 
posse  comitatusj  or  otherwise,  for  the  purpose  of  executing  the 
laws,  except  in  such  cases  and  under  such  circumstances  a» 
such  employment  of  said  force  may  be  expressly  authorized 
by  the  Constitution  or  by  act  of  Congress ;  and  no  money 
appropriated  by  this  act  shall  be  used  to  pay  any  of  the  ex- 
penses incurred  in  the  employment  of  any  troops  in  violation 
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of  this  section."    (Sapplement  to  the  Bevised  Statutes,  page 
363,  sec.  15.) 

In  the  first  place,  it  will  be  observed  that  section  1989  is  much 
broader  in  its  terms  than  section  15.  Section  1989  provides- 
for  the  employment  of  the  land  or  naval  forces  of  the  United 
States  or  of  the  militia.  Section  15  applies  only  to  the  Army, 
As  applied  to  any  other  force  than  the  Army,  of  conrse,. 
there  is  no  conflict  between  these  sections.  What  consti- 
tutes  the  Army  is  defined  in  title  14  of  the  Bevised  Stat- 
utes. 

Second.  But  aside  entirely  from  this  technical  consider- 
ation of  the  question,  I  think  it  entirely  clear  that  section  15- 
was  not  intended  to  and  does  not  repeal  or  present  a  conflict 
with  section  1989.  Section  1989  was  enacted  as  part  of  the 
civil  rights  bill  in  1870,  and  st^ction  15  was  enacted  in  1878. 
In  my  opinion,  section  1989  is  within  the  exception  of  section 
15.  The  language  of  the  latter  section,  *^ except  in  such  cases 
and  under  such  circumstances  as  such  employment  of  said 
force  may  be  expressly  authorized  by  the  Constitution  or 
hy-act  of  CongresSy^  refers  as  well  to  constitutional  provisions 
and  statutes  then  existing  as  to  such  as  should  be  thereafter 
enacted.  That  such  should  be  the  construction  with  refer- 
ence to  constitutional  provisions  no  one  would  question,  and 
the  reason  seems  equally  clear  for  applying  it  to  statutory 
provisions,  and  such  has  been  the  construction  by  this  De- 
partment. 

Sections  5298  and  5300  of  the  Bevised  Statutes  were  en- 
acted in  1861,  yet  Mr.  Attorney-General  Devens  held  that 
they  were  within  the  exceptions  named  in  section  15  as  above ; 
and  that  the  President,  notwithstanding  the  enactment  of 
section  15,  and  conceding  its  validity,  was  authorized  under 
sections  5298  and  5300  to  use  the  Army  for  the  enforcement 
of  the  laws  (16  Opin.,  162),  without  expressing  any  opinion 
as  to  the  validity  of  section  15,  known  as  the  posse  comitaUis 
act.  I  am  very  clear  that  it  does  not  at  all  abridge  the  power 
to  use  any  part  of  the  land  or  naval  forces  or  militia  for  the 
purposes  set  forth  in  section  1989. 
Bespectfully,  yours, 

W.  H.  H.  MILLETB/ 

The  President. 
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LAND-GRANT  ROAD-TRANSPORTATION  OF  TROOPS. 

The  tjcansportation  of  an  officer  in  the  Corps  of  Engineers  of  the  Army, 
while  traveling  in  the  discharge  of  duties  connected  with  river  and 
harbor  improvements  to  which  he  has  been  assigned,  comes  within  the 
provisions  of  the  Michigan  laud-grant  act  of  June  3,  1856,  chapter  44, 
and  of  the  act  of  July  3,  1866,  chapter  158,  supplementary  thereto,  re- 
quiring the  transportation  of  troops  of  the  United  States  free  from  toll 
or  other  charge. 

Department  of  Justice, 

June  9, 1890. 

Sir  :  On  the  16th  of  December,  1889,  you  inclosed  to  me  a 
letter  from  Col.  O.  M.  Poe,  Corps  of  Engineers,  dated  Decem- 
ber 6,  with  other  papers,  relative  to  Colonel  Poe's  transpor- 
tation on  official  business  over  that  portion  of  the  Michigan 
Central  Railway  the  construction  of  which  was  aided  by 
grants  of  land  from  the  United  States  under  the  act  approved 
June  3, 1856  (11  Stat.,  21),  as  amended  and  supplemented  by 
the  act  of  Congress  of  July  3,  1866  (14  Stat,  78). 

Colonel  Poe  was  and  is  an  officer  in  the  Corps  of  Engineers 
of  the  Army  of  the  United  States,  and  was  in  charge  of  the 
work  of  improving  the  harbor  at  Sault  Ste.  Marie,  in  Michi- 
gan, with  his  headquarters  at  Detroit.  It  was  necessary  in 
the  discharge  of  the  duty  to  which  he  was  assigned  that  he 
should  travel  over  the  Michigan  Central  road  between  the 
places  mentioned.  He  requested  from  the  president  of  the 
railway  company  free  transportation  over  that  part  of  the 
<5ompany's  lines  constructed  with  the  aid  of  the  Government 
grants  under  the  acts  referred  to.  His  request  was  refused 
on  the  ground  that  the  provisions  of  the  acts  of  Congress  for 
free  transportation  did  not  include  an  officer  of  the  Corps  of 
Engineers  of  the  Army,  traveling  on  business  connected  with 
the  river  and  harbor  improvements.  You  now  ask  the  opin- 
ion of  the  Attorney-General  upon  the  question  whether  this 
refusal  of  the  railway  company  was  justifiable,  and  request 
that  if  this  be  answered  in  the  negative  the  proper  steps  be 
taken  to  compel  the  company  to  comply  with  the  terms  of  its 
^ant. 

The  act  of  Congress  approved  June  3, 1856,  provided  by  it« 
first  section  that  there  should  be  granted  to  the  State  of 
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Michigau,  for  the  parpose  of  aiding  in  the  constructiou  of  a 
railroad  between  the  terminal  points  of  the  road  now  in  ques- 
tion, every  alternate  section  of  land  designated  by  odd  nam- 
bers  for  six  sections  in  width  on  each  side  of  the  said  road. 

Section  3  provided :  ^^  That  the  said  lands  hereby  granted 
to  said  State  shall  be  snbject  to  the  disposal  of  the  legisla- 
ture thereof  tor  the  purposes  aforesaid,  and  no  other;  and 
the  said  railroads  shall  be  and  remain  public  highways  for 
the  use  of  the  Government  of  the  United  States,  free  from 
toll  or  other  charge  upon  the  transportation  of  any  property 
or  troops  of  the  United  States." 

The  act  of  Congress  approved  July  3, 1866  (14  Stat.,  79),. 
which  was  supplementary  to  the  act  just  quoted  from,  con- 
tained the  following  as  a  proviso : 

"  Provided^  further^  That  the  road  mentioned  in  the  first 
section  of  this  act  shall  be  and  remain  a  public  highway  for 
the  use  of  the  Government  of  the  United  States,  and  shall 
transport  free  from  toll  and  other  charge  all  property,  troops^ 
and  munitions  of  war  belonging  to  the  same." 

The  point  to  be  considered  in  answering  the  question  put 
is,  whether  the  transportation  of  an  officer  of  the  Engineer 
Corps  of  the  Army  of  the  United  States,  necessary  in  the 
improvement  by  the  Government  of  a  river  or  harbor,  is  in- 
cluded within  the  expression  of  the  statute,  ^'  transportation 
•    •    •    of  troops." 

The  claim  is  made  on  the  part  of  the  railway  company 
that  "  transportation  of  troops,"  as  used  in  the  two  sections 
quoted,  means  the  transportation  of  troops  of  the  United 
States  for  military  purposes,  and  not  on  business  connected 
with  river  and  harbor  improvements,  which  is  civil  business. 

I  can  not  agree  with  this  contention.  Both  sections  pro- 
vide for  the  transportation  of  the  property  of  the  United 
States.  There  is  no  limitation  upon  the  character  or  descrip- 
tion  of  the  property  to  be  so  transported.  Indeed,  the  papers 
in  this  case  show  that  it  is  conceded  by  the  railway  company 
that  it  is  obliged  to  transport  free  of  cost  all  material  neces- 
sary in  the  improvement  of  the  harbor  at  Sault  Ste.  Marie. 
The  argument  on  behalf  of  the  railway  company  derives  no 
benefit  from  the  maxim,  Noscitur  a  soeiiSj  as  it  might  have 
done  were  the  free  transportation  limited  to  munitions  of 
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war.  We  are  remitted^  therefore,  to  the  simple  question 
whether  the  word  "  troops''  as  here  used  includes  an  officer 
of  the  Engineer  Corps  of  the  Army.  I  do  not  see  any  escape 
from  the  conclusion  that  it  must  do  so.  Troops  of  the  United 
States  are  the  military  forces  of  the  United  States,  which 
necessarily  include  the  Army  of  the  United  States.  An  offi- 
cer of  the  Engineer  Clorps  is  a  member  of  that  army,  and  is 
therefore  within  the  more  general  expression  of  the  statute. 

Your  question  in  this  case  states  that  this  officer  was  trav- 
eling upon  business  of  the  Government  relating  to  improve- 
ments of  rivers  and  harbors ;  but  it  can  not  be  conceded, 
when  the  Government  asks  for  transportation  for  any  part 
of  the  Army  over  a  railroad,  that  the  railroad  company  has 
a  right  to  ask,  or  that  the  Government  is  bound  to  state,  the 
purpose  of  such  transportation.  It  is  enough  that  the  person 
proposed  to  be  transported  is  a  member  of  the  Army,  and  is 
upon  Government  business.  The  theory  of  this  refusal  would 
justify  the  railroad  company  in  investigating  and  determining 
for  itself  in  every  case,  whether  the  officer  or  body  of  men 
sought  to  be  transported  were  engaged  in  an  employment 
properly  assignable  to  "  troops."  The  improvement  of  a  river 
or  a  harbor  may  or  may  not  be  with  a  view  to  facilitating 
future  military  operations.  That  is  a  matter  exclusively  for 
Government  determination,  and  about  which  the  railroad 
cmopany  has  no  right  to  inquire,  and  upon  which  public  pol- 
icy might  forbid  disclosure.  Probably  in  time  of  war  no  one 
would  pretend  that  members  of  the  Engineer  Corps  of  the 
Army  would  not  be  included  under  the  name  of  "  troops." 
Surely  they  are  none  the  less  "  troops  "  in  time  of  peace,  nor 
are  they  any  the  less  *' troops"  when  professionally  Engaged  in 
improving  the  navigation  of  a  harbor  than  when  constructing 
fortifications  with  a  view  to  the  protection  of  that  harbor. 

If  there  were  doubt  as  to  the  correctness  of  this  construc- 
tion it  must  be  resolved  in  favor  of  the  Government  on  the 
principle  laid  down  in  Slidell  v.  Orand^ean  (111  U.  S.,  437). 
Says  Mr.  Justice  Field,  speaking  for  the  court : 

''  It  is  also  a  familiar  rule  of  construction  that  where  a 
statute  operates  as  a  grant  of  public  property  to  an  indi- 
vidual, or  the  relinquishment  of  a  public  interest,  and  there 
is  a  doubt  as  to  the  meaning  of  its  terms  or  as  to  its  general 
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purpose,  that  construction  should  be  adopted  which  will 
43upport  the  claim  of  the  Government  rather  than  that  of  the 
individual.  Nothing  can  be  inferred  against  the  State.  As 
A  reason  for  this  rule  it  is  often  said  that  such  acts  are  usu- 
ally drawn  by  interested  parties,  and'  they  are  presumed  to 
claim  all  they  are  entitled  to." 

It  follows  that  your  first  question  must  be  answered  in  the 
negative.  The  president  of  the  Michigan  Central  Railway 
Oompany  was  not  justified  in  refusing  free  transportation  to 
<3olonel  Poe  over  that  part  of  his  company's  lines  which  had 
been  aided  by  Government  grant  under  the  acts  of  Congress 
above  quoted. 

There  remains  to  consider  what  action  should  be  taken  to 
•compel  the  railroad  company  to  comply  with  the  requirements 
of  its  grant  and  to  furnish  the  transportation  requested  of  it. 
If  it  continues  to  refuse  to  comply  with  the  law  as  above 
•construed,  it  will  be  necessary  to  begin  an  action  to  forfeit  the. 
grant  of  the  Government  to  the  State  of  Michigan,  and  by 
that  State  to  the  railway  company,  for  a  breach  of  the  condi-' 
tion  subsequent.  Upon  your  recommendation  in  the  prem- 
ises, I  will  direct  th3  iBliug  of  a  bill  in  equity  in  the  circuit 
court  for  the  eastern  district  of  Michigan  to  effect  this  end. 

The  papers  accompanying  your  request  are  herewith  re- 
turned.   The  delay  in  answering  your  request  was  caused 
by  the  fact  that  your  original  letter  was  mislaid  and  wat 
not  found  until  the  23d  of  May  of  this  year. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  War. 


EXCHANGE  OF  GOLD  BARS  FOR  GOLD  COIN. 

The  words  "are  hereby  authorized,"  in  the  act  of  May  26, 1882,  chap- 
ter 190,  proyiding  for  the  exchange  of  gold  bars  for  gold  coin  by  the 
saperintendents  of  the  coinage  mints,  and  of  the  assay  office  at  New 
York,  are  to  be  coustraed  as  mandatory  upou  those  officers. 

It  is  not  discretionary  with  the  Secretary  of  the  Treasury  to  refase  snch 
exchange,  nor  can  he  lawfully  direct  those  officers  so  to  do. 

A  charge  for  the  preparation  of  the  bars  cannot  be  exacted  on  an  ex- 
change thereof  for  coin  under  said  act. 
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Department  of  Justice, 

July  1, 1890. 

Sie:  By  your  letter  of  the  17th  ultimo  yon  invite  the  at- 
tention of  the  Attorney-General  to  the  provisions  of  the  act 
of  May  26, 1882,  authorizing  the  receipt,  by  superintendents 
of  the  mints  and  the  New  York  assay  office,  of  United  States 
gold  coin  in  exchange  for  gold  bars,  and  yon  request  his 
opinion  upon  the  following  questions: 

^<  First.  Does  this  act  leave  it  discretionary  with  the  Secre- 
trary  of  the  Treasury  to  refuse  to  exchange  gold  bars  for 
gold  coin  I 

^^  Second.  Would  it  be  lawful  under  this  act  to  impose  the 
bar  charge  of  4  cents  per  (100  in  value  for  gold  bars  paid  to 
depositors  in  exchange  for  United  States  gold  coinf ' 

You  state  that  the  exchange  provided  for  in  the  act,  by 
.reducing  the  expense,  facilitates  the  exportation  of  gold  from 
this  country,  a  movement  which  it  is  not  considered  desira- 
•ble  to  encourage. 

The  act  of  May  26, 1882,  provided  as  follows :  "That  the  su- 
perintendents of  the  coinage  mints  and  of  the  United  States 
assay  office  at  New  York  are  hereby  authorized  to  receive 
United  States  gold  coin  from  any  holder  thereof  in  sums  not 
less  than  five  thousand  dollars,  and  to  pay  and  deliver  in 
exchange  therefor  gold  bars  in  value  equaling  such  coin  sa 
received." 

The  first  question  to  which  you  request  an  answer  turns 
upon  the  construction  of  the  words  "  are  hereby  authorized.'* 
Do  they  impose  a  duty?  or  do  they  give  simply  a  discretion 
to  the  depositaries  of  the  power  f 

In  the  case  of  The  Supervisors  v.  United  States {^  Wall.,  435), 
Mr.  Justice  Swayne,  delivering  the  opinion  of  the  court, 
stated  the  rule  for  the  construction  of  statutory  language, 
permissive  or  enabling  in  form,  as  follows: 

^<  The  conclusion  to  be  deduced  from  the  authorities  is,  that 
where  power  is  given  to  public  officers,  in  the  language  of 
the  act  before  us,  or  in  equivalent  language— whenever  the 
public  interest  or  individual  rights  call  for  its  exercise — the 
language  used,  though  permissive  in  form,  is  in  fact  peremp- 
tory.   What  they  are  empowered  to  do  for  a  third  person,  the 
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law  requires  shall  be  done.  The  power  is  given,  not  for  their 
benefit,  but  for  his.  It  is  placed  with  the  depositary  to  meet 
the  demands  of  right^  and  to  prevent  a  failure  of  justice.  It 
is  given  as  a  remedy  to  those  entitled  to  invoke  its  aid,  and 
who  would  otherwise  be  remediless. 

^'  In  all  such  cases  it  is  held  that  the  intent  of  the  legis- 
lature, which  is  the  test,  was  not  to  devolve  a  mere  discre- 
tion, but  to  impose  '  a  positive  and  absolute  duty.'" 

This  statement  of  the  rule  has  full  application  to  statutes 
concerning  private  rights,  where  power  remedial  in  its  char- 
acter is  conferred  on  officers.  It  is  not  in  such  a  case  to  be 
presumed  that  the  legislature  intended  to  vest  discretion  in 
an  officer  by  which  he  might  withhold  from  a  person  what  is 
his  due. 

But  the  rule  is  not  of  great  assistance  in  statutes  affecting 
public  interests,  as  has  been  shown  by  Attorney-General 
Gushing  (8  Opin.,  546).  It  is  neither  beyond  the  power  of 
a  legislature,  nor  is  it  unusual,  to  vest  a  discretion  in  an 
officer  to  exercise  authority  conferred ;  and  it  must  be  ad- 
mitted that  enabling  words  are  apt  for  the  puriK)se.  There 
is  no  general  presumption  against  the  giving  of  such  dis- 
cretion. The  whole  subject  is  very  fully  considered  in  Julius 
V.  The  Lord  Bishop  of  Oxford  (Law  Rep.,  5  Ap.  Oases,  214). 
The  words  there  to  be  construed  were  "it  shall  be  lawful," 
and  the  rule  by  which  their  meaning  was  reached  is  thus 
stated  by  Lord  Penzance: 

"The  words,  Mt  shall  be  lawful,'  are  distinctly  words  of  per- 
mission only — they  are  enabling  and  empowering  words. 
They  confer  a  legislative  right  and  power  on  the  individual 
named  to  do  a  particular  thing;  and  the  true  question  is  not 
whether  they  mean  something  different,  but  whether,  regard 
being  had  to  the  person  so  enabled — to  the  subject-matter, 
to  the  general  objects  of  the  statute,  and  to  the  person  or 
class  of  persons  for  whose  benefit  the  power  may  be  intended 
to  have  been  conferred — they  do,  or  do  not,  create  a  duty  in 
the  person  on  whom  it  is  conferred  to  exercise  it." 

And,  as  was  said  by  Lord  Cairns  in  the  same  case: 

"  The  words  *  it  shall  be  lawful '  being  according  to  their 
natural  meaning  permissive  or  enabling  words  only,  it  lies 
upon  those,  as  it  seems  to  me,  who  contend  that  an  obliga- 
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tion  exists  to  exercise  tbis  power,  to  show  in  the  circum- 
stances of  the  case  something  which,  according  to  the  prin- 
ciples I  have  mentioned,  creates  this  obligation.^ 

Following  out  the  lines  of  iuqniry  suggested  in  the  fore- 
going, we  come  first  to  the  object  of  the  act  in  question, 
which  sufficiently  appears  from  the  report  of  the  House  com- 
mittee recommending  its  passage.  Such  a  report  ma^^  be 
considered  as  a  preamble  to  the  law  in  construing  it.  (See 
Opinion  of  Attorney-General  Wirt,  1  Opin.,  597, 59S.)  This 
report  (No.  862,  vol.  3.  House  Reports,  first  session  Forty- 
seventh  Congress,  1881-'82)  shows  that  by  the  export  move- 
ment and  by  the  melting  for  manufacturing  purposes  gold 
coin  of  the  United  States  was  being  reduced  in  amount  each 
year  by  many  millions  of  dollars.  That  which  was  exported 
was  melted  and  recoined  in  foreign  countries.  This  loss,  it 
was  stated,  could  be  saved  if  jewelers  and  exporters  could 
exchange  gold  coin  for  gold  bars.  The  object  of  the  act 
plainly  was,  therefore,  to  reduce  the  expenses  of  the  Govern- 
ment mints  by  reducing  the  amount  of  coinage  necessary. 
The  mode  of  accomplishing  this  was  by  the  exchange  of  un- 
coined gold  for  gold  coin.  There  is  nothing  in  the  report, 
and  nothing  in  the  debate,  tending  to  show  that  Congress 
regarded  it  as  a  matter  of  public  benefit  to  retard  the  ex- 
porting of  gold.  On  the  contrary,  it  was  apparent  to  the 
legislature  tliat  unless  the  exchange  did  facilitate  the  move- 
ment of  gold  out  of  the  country,  the  law  would  remain  in- 
operative, for  there  would  then  be  no  inducement  to  any 
private  owner  to  seek  the  exchange.  Economy  of  pnblic  ex- 
penditures, then,  being  the  only  object  of  the  act,  it  is  not  to 
be  presumed  that  discretion  was  intrusted  to  public  officers 
to  defeat  it. 

But  leaving  the  object  of  the  act  out  of  view,  consider  the 
l>osition  of  the  officers  enabled  by  its  terms.  The  superin- 
tendents of  the  mintsand  the  New  York  assay  office  areunder 
the  supervision  of  the  Director  of  the  Mint  (sees.  345,  3502, 
3503,  and  3504,  Eev.  Stat.),  and  the  Director  of  the  Mint,  by 
section  343,  Revised  Statutes,  is  subject  to  the  general  direc- 
tion of  tlie  Secretary  of  the  Treasury.  It  is  not  reasonable 
to  suppose  that  Congress,  in  reposing  such  a  discretion  in  a 
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public  oflScer,  would  select  one  who  was  subject  totbe  orders 
of  a  uumber  of  superiors.  I  bave  searcbed  tbe  statutes  de- 
fiuiug  tbe  powers  and  duties  of  tbe  superintendents  of  tbe 
mints  and  tbe  New  York  assay  office,  and  nowbere  is  a  dis- 
cretion of  a  similar  kind  intrusted  to  tbose  officers.  Wbere 
discretion  witb  reference  to  tbe  financial  policy  of  tbe  Gov- 
crnmeut  is  vested  in  an  officer,  it  is  in  tbe  Secretary  of  tbe 
Treasury. 

Again,  if  a  discretion  is  conferred  on  tbe  superintendents, 
tbeu  eacb  may  act  as  seems  best  to  bim,  and  tbeexcbange  of 
bars  for  coin  may  be  made  in  Pbiladelpbia  and  refused  in 
New  York  or  San  Francisco.  Certainly  Gongress  could  not 
have  intended  sncb  a  disjointed  operation  of  tbe  a<$t.  It  may 
be  said  tbat  tbe  Secretary  of  tbe  Treasury  may  bring  about 
a  uniform  exercise  of  tbis  discretion.  Tbat  is  to  say,  bow- 
ever,  tbat  by  giving  discretion  to  tbe  superintendents  of 
mints,  Gongress  intended  really  to  put  it  in  tbe  Secretary  of 
the  Treasury.  Tbis  is  to  imply  a  most  awkward  and  unusual 
course  in  legislation. 

I  do  not  attach,  in  construing  tbis  act,  any  importance  to 
tbe  privilege  extended  to  exporters  and  manufacturers,  be- 
cause it  must  be  conceded  tbat  tbe  act  bad  nothing  whatever 
to  do  witb  private  rights,  except  tbat  by  offering  a  bene- 
fit to  private  owners  of  coin  an  exchange  profitable  for  tbe 
Government  was  induced.  Such  persons,  before  tbe  passage 
of  the  act,  had  no  equitable  right  to  tbe  exchange,  and  can 
not,  therefore,  invoke  tbe  exercise  of  tbe  power  conferred  by 
the  act  as  a  matter  of  justice  to  tbem. 

Tbe  construction  of  this  act  as  mandatory  upon  the  sup- 
erintendents of  tbe  mints  and  tbe  New  York  assay  office  is 
founded  not  upon  private  rights  at  all,  but  is  based  upon  the 
grounds : 

First.  That  the  act  was  intended  to  confer  a  public  benefit, 
namely,  economy  in  public  expenditures. 

Second.  That  if  Gongress  bad  intended  to  vest  a  discretion 
it  would  bave  selected  the  Secretary  of  tbe  Treasury  instead 
of  tbe  subordinate  officers  named  in  tbe  act  as  tbe  deposi- 
tory. 

Third.  Tbat  it  is  unreasonable  to  suppose  that  Gongress 
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intended  the  disjointed  operation  of  the  act  which  wonld  re- 
sult if  discretion  is  thereby  conferred  on  subordinate  officers 
in  dififerent  cities. 

The  Secretary  of  the  Treasury,  therefore,  can  not  direct 
the  superintendents  of  the  mint  and  assay  office  to  refuse  to 
exchange  gold  bars  for  gold  coin  under  this  act,  and  your 
first  question  must  be  answered  in  the  negative. 

As  to  your  second  question ,  I  am  of  the  opinion  that  you 
can  not  impose  a  charge  of  4  cents  a  hundred,  or  any  other 
sum,  for  the  exchange  of  gold  bars  for  coin.  Section  3524^ 
Bevised  Statutes,  provided  that  the  charges  for  the  prepara- 
tion of  bars  shall  be  fixed  from  time  to  time  by  the  Director 
of  the  Mint,  with  the  concurrence  of  the  Secretary  of  the 
Treasury,  so  as  to  equal  but  not  exceed,  in  their  judgment, 
the  actual  average  cost  to  each  mint  and  assay  office  of  the 
material,  labor,  wastage,  and  use  of  machinery  employed  in 
such  case.  That  section,  as  enacted,  referred  to  the  exchange 
of  bullion  for  coin  or  bars.  The  bullion  was  a  cruder  form 
of  the  metal,  and  a  change  of  that  into  either  coin  or  bars 
imposed  upon  the  Government  expense  of  manufacture. 
Where  the  Government  receives  coin  for  bars,  however,  the 
exchange  results  in  a  saving  of  expense  of  coinage  to  the 
Government.  This  was  the  object  of  the  act.  The  imposi- 
tion of  such  a  charge  would  defeat  that  object  by  taking 
away  from  owners  of  coin  the  inducement  to  seek  the  ex- 
change. In  tbe  absence  of  express  enactment,  therefore,  the 
power  to  make  the  charge  is  not  to  be  inferred. 

Your  second  question  must  also  be  answered  in  the  nega- 
tive. 

Very  respectfully, 

WM.  H.  TAFT, 
Acting  Attorney- OeneraL 

The  Secretabt  of  the  Tbeasubt. 
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PENSION  AGENTS. 

The  provision  in  the  act  of  June  30,  1890,  chap.  639,  entitled  '^An  act 
making  appropriations  for  the  payment  of  invalid  and  other  pensions,^' 
etc.,  requiring  a  new  bond  *'from  all  pension  agents  now  in  office,"  is 
mandatory,  and  applies  to  all  pension  agents  then  in  office,  without 
any  exception  whatever. 

Department  of  Justice, 

July  6, 1890. 

Sir:  By  your  letter  of  the  1st  injtant  you  ask  for  an  opiu- 
ioQ  of  the  Attorney-General  upon  the  question  whether,  under 
the  HCt  ^'for  the  payment  of  invalid  and  other  pensions  of 
the  United  States  for  the  fiscal  year  ending  Ju  le  30, 1891,' 
new  bonds  must  be  tak;3n  from  all  pension  agents,  or  only 
from  those  availing  themselves  of  the  provision  of  the  act 
which  enables  an  agent,  with  the  approval  of  the  Secretary 
of  the  Interior,  to  delegate  his  powers  as  agent  temporarily 
to  his  chief  or  other  clerk.  You  accompany  your  request 
with  a  letter  from  the  Commissioner  of  Pensions,  and  with 
an  opinion  of  F.  L.  Campbell,  chief  law  Clerk  in  your  De- 
partment. Mr.  Campbell  is  of  th^  opinion  that  it  is  your 
duty  under  the  law  to  require  new  bonds  from  all  the  pension 
agents.    I  fully  concur  with  Mr.  Campbell. 

The  provision  in  the  act  on  which  the  question  arises 
(which  I  take  from  Mr.  Campbell's  written  opinion)  is  as  fol- 
lows : 

''For  salaries  of  eighteen  agents  for  the  payment  of  pen- 
sions, at  four  thousand  dollars  each,  seventy-two  thousand 
dollars.  In  case  of  the  sickness  or  unavoidable  absence  of 
any  pension  agent  from  his  otBce,  he  may,  with  the  approval 
of  the  Secretary  of  the  Interior,  authorize  the  chief  clerk,  or 
some  other  clerk  employed  therein,  to  act  in  his  place,  to  sign 
official  checks,  and  to  dispose  of  all  other  duties  required  by 
law  of  such  pension  agent;  and,  with  like  approval,  any  pen- 
sion agent  may  designate  and  authorize  a  clerk  to  sign  the 
name  of  the  pension  agent  to  official  checks.  The  official 
bond  given  by  the  principal  of  the  office  shall  be  held  to 
<50ver  and  apply  to  the  case  of  the  person  appointed  to  act  in 
his  place  in  such  cases,  and  a  new  bond  shall  be  required  from 
all  pension  agents  now  in  office.  Such  acting  officer  shall, 
moreover,  for  the  time  being,  be  subject  to  all  the  liabilities 
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and  penalties  prescribed  by  law  for  the  official  miscoudact^ 
in  like  cases,  of  the  pension  agent  for  whom  he  acts.^ 

The  suggestion  of  the  Commissioner  of  Pensions  seems  to 
be  that  this  act  confers  upon  pension  agents  the  personal 
privilege  of  delegating  their  powers  to  a  subordinate;  that 
a  new  bond  is  required  to  cover  the  additional  risk  incurred 
by  the  agent's  new  responsibility  for  his  deputy ;  that  so  long 
as  a  pension  agent  does  not  avail  himself  of  the  privilege,  a 
new  bond  is  unnecessary ;  that  Congress  is  not  to  be  pre- 
sumed to  intend  a  useless  requirement,  and  that  therefore 
the  provision  is  to  be  construed  as  applicable  only  to  agents 
exercising  the  privilege. 

I  do  not  think  this  provision  was  enacted  for  the  benefit 
of  (he  pension  agents  only.  It  is  more  reasonable  to  suppose 
that  it  was  passed  to  benefit  the  pensioners,  and  to  prevent 
delays  in  payments  to  them,  by  reason  of  the  temporary  in- 
capacity of  the  agent  to  act. 

It  is  entirely  consistent  with  and  promotive  of  such  an  ob- 
ject that  all  agents  shall  give  a  bond  at  once  which  will  make 
it  possible  at  any  time,  and  without  delay  when  a  contin- 
gency shall  ari.^e  making  it  necessary,  for  any  one  of  the 
agents  to  designate  a  subordinate  to  act  in  his  stead. 

But  whether  I  am  correct  in  this  view  of  the  object  of  the 
act  or  not,  it  is  sufficient  to  say  that  the  language  requiring 
new  bonds  Is  mandatory,  and  in  express  terms  applies  to  <<all 
pension  agents  now  in  office.''  What  Lord  Coleridge  said  of 
acts  of  Parliament  is  equally  true  of  acts  of  Congress,  that  it 
is  better  ^'  to  suppose  that  Parliament  meant  what  Parliament 
has  really  said,  and  not  to  limit  plain  words  in  an  act  of  Par- 
liament by  consideratiousofpolicy,ifit  be  policy,  as  to  which 
minds  may  diflfer,  and  as  to  which  decisions  may  vary.'^ 
(Coxhead  v.  Mtdlis^  L.  R.,  3  C.  P.  D.,  442.) 

In  my  opinion  new  bonds  should  at  once  be  required  of  all 
pension  agents  now  in  office. 

The  inclosures  are  herewith  returned. 

Respectfully, 

WM.  H.  TAFT, 

Solicitor' General. 

The  Secretary  of  the  Interior. 

Approved : 

W.  H.  H.  MILLER. 
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APPOINTMENTS  IN  RAILWAY  MAIL  SERVICE. 

Upon  the  facts  snbmitted  (which  are  set  forth  in  the  opinion) :  Advised 
that  the  appointment  of  certain  railway  transfer  clerksi  who  had  not 
been  examined  and  certified  for  appointment  by  the  Civil  Service  Com- 
mission, was  not  within  the  amendment  of  clause  5  of  Railway  Rule 
II,  adopted  August  19, 1889,  which  excepts  from  examination  clerks 
in  the  Railway  Mail  Service  who  are  '^  employed  exclusively  as  porters 
in  handling  mail  matter  in  bulk,  in  sacks,  or  poaches,  and  not  other- 


wise. 


tf 


Section  1019  of  the  Postal  Regulations  (edition  of  1887)  can  not  prevail 
over,  but  must  yield  to  the  subsequently  adopted  amendment  of  said 
clause  5,  which  should  be  strictly  confined  to  the  class  of  transfer  clerks 
therein  mentioned. 

Department  of  Justice, 

July  8, 1890. 

Sir  :  Your  communicatioD  of  June  3  ultimo,  with  the 
papers  therein  referred  to,  has  received  my  consideration. 

The  question  presented  grows  out  of  the  appointment  of 
three  railway  transfer  clerks  at  Albany,  K  Y.,  who  had  not 
been  examined  and  certified  for  appointment  by  the  Civil 
Service  Commission. 

The  Civil  Service  Commission  hold  that  these  appoint 
ments  were  illegally  made,  because  the  appointees  had  not 
been  examined  as  required  by  the  civil  service  rules  5  while, 
on  the  other  band,  the  Superintendent  of  the  Railway  Mail 
Service  contends  that  they  were  valid,  as  coming  within  the 
amendment  of  clause  5  of  Railway  Rule  II,  which  was  adopted 
August  19, 1889,  and  some* months  before  the  appointments 
were  made. 

The  amendment  of  clause  5  excepts  *'  from  examination  in 
the  classified  Railway  Mail  Service"  '*  clerks  employed  ex- 
clusively as  porters  in  handling  mail  matter  in  bulk,  in  sackSj 
or  pouches  J  and  not  othertcise.^^ 

The  facts  found  on  the  spot  by  Civil  Service  Commissioner 
Lyman  are  that  the  duties  of  the  transfer  clerks  in  question 
were  to  "  handle  mail  pouches  and  sacks,  look  after  their  safe- 
keeping, and  transfer  them  between  trains  and  between  the 
post  officii  and  the  trains;  transfer  registered  matter  in 
■pouches  or  sacks  between  the  depot  and  post-office;  take 
letters  from  the  station  letter  boxes  and  assort  them  for  the 
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out-going  trains,  delivering  tbem  to  the  railway  mail  clerks 
on  the  cars  according  to  their  proper  destination.  In  trans- 
ferring registered  matter,  the  transfer  clerk  receiving  it, 
whether  at  the  train  or  at  the  post-oflSce,  is  obliged  to  receipt 
for  it,  enter  the  packages  in  detail  in  a  book  kept  by  him, 
and  obtain  a  receipt  for  them  in  this  book  from  the  party  to 
whom  they  are  delivered.  The  handling  and  transfer  of 
open  registered  matter  and  the  handling  and  assorting  of 
letters  taken  from  the  depot  boxes  are  as  constant  and  ha- 
bitual with  these  clerks  as  an^  the  handling  and  transfer  of 
closed  sacks  and  pouches." 

These  facts  were  ascertained  and  communicated  to  the 
Civil  Service  Commission  by  Commissioner  Lyman  in  obedi- 
ence to  instructions  from  the  Commission  to  him,  as  appears 
by  his  letter  of  April  4, 1890,  a  copy  of  which  is  among  the 
inclosures  of  your  communication  of  June  3  ultimo,  and  do 
not  seem  to  be  controverted  anywhere  in  the  correspondence 
referred  to  me.  I  therefore  assume  them  to  be  what  they 
purport  to  be,  rather  than  return  the  papers  to  you  with  the 
request  that  the  Civil  Service  Commission  be  asked  to  make 
a  statement  of  the  facts  involved,  in  conformity  with  the 
settled  practice  of  this  Depaitmeut. 

It  is  also  stated  that  persons  di>charging  the  duties  which 
the  appointees  in  question  have  been  performing  are  legally 
known  and  designated  as  clerks,  and  this  we  also  assume  as 
a  fact  in  the  case. 

In  view  of  these  facts  it  is  perfectly  clear  that  the  transfer 
clerks  in  question  do  not  come  under  the  amendment  of 
clause  5  of  Railway  Rule  II,  which  applies  only  to  clerks  "  em- 
ployed exclusively  2LS  porters  in  handling  mail  matter  in  6wtt-, 
or  sacks,  or  pouches^  and  not  otherwise,''^  and,  consequently,  I 
am  of  the  opinion  that  these  c'erks  should  have  been,  ex- 
amined, and  that,  not  having  been,  they  were  appoints  in 
violation  of  the  rules  lawfully  established  for  the  benefit  of 
the  civil  service  of  tbe  Government. 

I  am  aware  that  section  1019  of  the  Postal  HegulatioDS 
(edition  1887,  p. 367)  provides  that  "division  superintendents 
may,  with  approval  of  the  General  Superintendent,  detail 
clerks  at  certain  important  junctions  to  look  after  the  band* 
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ling  of  mails  at  railroad  depots,  and  to  perform  such  other 
dutiespertaimng  to  the  Railway  Mail  Service  as  may  be  required. 
They  will  be  entirely  under  the  supervision  of  their  division 
superintendent,  and  will  look  to  hiui  only  for  all  instructions." 

This  regulation,  however,  can  not  x)revail  over,  but  must 
yield  to  the  subsequently  adopted  amendment  of  clause  5, 
which  should  be  strictly  confined  to  the  class  of  transfer  clerks 
therein  mentioned.  • 

As  to  the  question  stated  by  Commissioner  Lyman  with 
regard  to  the  legality  of  the  payments  of  the  salaries  of  the  - 
appointees,  it  is  not  properly  before  me,  and  therefore  noth- 
ing herein  is  to  be  construed  as  au  assent  to  the  proposition 
that  the  money  paid  to  these  ds  facto  clerks  ought  to  be  dis- 
allowed. 

I  have  the  honor  to  be,  your  obedient  servant, 

W.  H.  H.  MILLER. 
The  President. 


OKLAHOMA—NATIONAL  BANKS. 

In  view  of  the  provisioDS  of  the  act  of  May  2,  1890,  chap.  ]ti2,  entitled 
''An  act  to  provide  a  temporary  goyernment  fur  the  Territory  of  Okla- 
homa/' etc. :  Adviwd,  that  there  no  longer  exists  any  obstacle  to  the 
establishment  of  national-bankiug  associations  in  the  Indian  Terri- 
tory. 

Department  of  Justice, 

JwZ^9,1890. 

Sib:  Your  letter  of  June  24,  1890,  asks  an  opinion  <<  as  to 
whether  it  is  now  lawful  to  establish  national  banks  in  In- 
dian Territory,  in  view  of  the  recent  act  of  Congress,  ap- 
proved May  2, 1890  (Public,  No.  100),  to  provide  a  temporary 
government  for  the  Territory  of  Oklahoma,  to  enlarge  the 
jurisdiction  of  the  United  States  courts  in  the  Indian  Terri- 
tory, and  for  other  purposes/' 

I  am  of  opinion  that  national  banks  may  now  be  estab- 
lished in  the  Indian  Territory. 

The  previously  existing  obstacle  to  holding  this  view  has 
been  removed  by  the  above-mentioned  act  of  Congress  of 
May  2, 1890. 
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The  twenty  ninth  section  of  that  act  expressly  provides 
that  <'The  Constitution  of  the  United  States  and  all  general 
laws  of  the  United  States  which  prohibit  crimes  and  ^misde- 
meanors in  any  place  within  the  sole  and  exc\nsive  jurisdic- 
tion of  the  United  States,  except  in  the  District  of  Columbia^ 
and  all  laws  relating  to  national  banking  aHSociationSy  shall  have 
the  same  force  and  effect  in  the  Indian  Territory  as  elsewhere 
in  the  United  States^^  •  •  •  and  that  section  also  makes 
operative  in  the  Indian  Territory  a  largft  part  of  the  general 
laws  of  the  State  of  Arkansas ;  and  the  eflTect  of  this  legis- 
lation is  to  extend  over  that  Territory  a  system  of  laws  ade- 
quate for  the  protection  of  life  and  property,  and  distinct 
from  the  laws  in  force  by  virtue  of  the  right  of  self-govern- 
ment secured  to  the  five  civilized  tribes  inhabiting  said  Ter- 
ritory. 

That  Congress  had  power  to  legislate  in  that  manner  can 
not  be  questioned  at  this  late  day.  (See  United  States  v. 
Kagamaj  118  U.  S.,  375,  where  the  previous  cases  on  the 
subject  are  considered.) 

In  view  of  all  this,  there  can  hardly  be  a  doubt  that  it  is 
the  duty  of  your  Department  to  give  efifect  to  the  will  of 
Congress  that  ^'  all  laws  relating  to  national-banking  asso- 
ciations shall  have  the  same  force  and  effect  in  the  Indian 
Territory  as  elsewhere  in  the  United  States." 
I  am,  very  respectfully,  yours, 

W.  H.  H.  MILLER. 


The  Secretary  of  the  Treasury. 


PENSION— DEPENDENT  PARENT. 

The  first  section  of  the  act  of  June  27, 1890,  chap.  6:W,  entitled  '•An  act 
granting  pensions  to  soldiers  and  sailors  who  are  incapacitated  for 
the  performance  of  manual  labor,"  etc.,  is  to  be  regarded  as  an  amebd- 
ment  of  section  4707  Revised  Statutes ;  and,  so  regarded,  the  word 
*'  soldier"  employed  therein  should  be  construed  to  comprehend  also 
sailor  and  marine— the  term  being  used  as  a  short  expression  to  embrace 
all  the  persons  under  section  4707  whose  death  entitled  their  parents 
to  a  pension. 
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Department  op  Justice, 

July  10, 1890. 

Sir  :  By  your  letter  of  the  Ist  instaot  you  request  that 
the  Attoruey-Geneial  advise  you  whether  in  the  first  section 
of  the  pension  act  approved  June  27, 1890,  a  copy  of  which 
you  inclose,  the  word  "soldier'^  should  be  construed  to  in- 
clude sailor  and  marine. 

I  think  this  is  the  necessary  construction.  The  language 
of  the  section  is  as  follows : 

'^  That  in  considering  the  pension  claims  of  dependent  par- 
ents, the  fact  of  the  soldiei's  death  by  reason  of  any  wound, 
injury,  casualty,  or  disease,  which,  under  the  conditions  and 
limitations  of  existing  laws,  would  have  entitled  him  to  an 
invalid  pension,  and  the  fact  that  the  soldier  left  no  widow 
or  minor  children  having  been  shown  as  required  by  law,  it 
shall  be  necessary  only  to  show  by  competent  and  sufficient 
evidence  that  such  parent  or  parents  are  without  other  pres- 
ent means  of  support  than  their  own  manual  labor,  or  the 
contributions  of  others  not  legally  bound  for  their  support: 
Provided^  That  all  pensions  allowed  to  dependent  parents 
under  this  act  shall  commence  from  the  date  of  the  filing  of 
the  application  hereunder,  and  shall  continue  no  longer  than 
the  existence  of  the  dependence.'^ 

In  the  other  sections  of  the  act  there  is  no  provision  for  the 
payment  of  pension  claims  of  dependent  parents,  and  we  are 
obliged,  therefore,  in  seeking  the  law  under  which  such 
parents  are  to  be  paid,  to  look  into  statutes  in  force  when 
the  act  in  question  became  a  law.  Dependent  parents  have 
been  heretofore  provided  for  in  section  4707,  of  the  Eevised 
Statutes,  and  in  the  act  approved  March  10, 1886.  The  lat- 
ter act  simply  increased  the  amount  of  the  i)ension,  but  did 
not  change  the  requirements  with  reference  to  parents.  The 
first  section  of  the  act  of  June  27,  1890,  is  to  be  regarded 
therefore  as  an  amendment  to  section  4707,  and  should  be 
considered  with  that  section  to  give  it  a  proper  construction. 
The  effect  of  the  amendment  is  simply  to  render  it  unnec* 
essary  for  parents  of  the  person  whose  service  is  the  cause 
of  the  pension  to  show  that  they  had  before  been  dependent 
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on  such  person,  or  that  he  had  recognized  an  obligation  to 
support  them — facts  which  were  required  by  the  original  sec- 
tion 4707.  Section  4707  applies  to  the  parents  of  any  person 
embraced  wthin  the  provisions  of  section  4693  who  has  died 
since  March  4, 1861,  or  shall  thereafter  die.  There  are  several 
classes  of  persons  described  in  section  4693,  the  first  of  which 
is  as  follows : 

^'  Any  oflBcer  of  the  Army,  including  regulars,  volunteers, 
and  militia,  or  any  oflBcer  in  the  Kavy  or  Marine  Corps,  or  any 
enlisted  man,  however  employed  in  the  military  or  naval 
service  of  the  United  States,  or  in  its  Marine  Corps,"  etc.,  and 
this  class,  with  the  others,  is  by  reference  to  be  included  in 
section  4707. 

The  first  section  of  the  act  of  June  27,  1890,  inasmuch  as  it 
is  an  amendment  to  section  4707,  might  be  properly  changed 
to  read  as  follows  :  "  That  in  considering  the  xiension  claims 
of  dependent  parents  under  section  4707,  the  fact  of  the 
soldier's  death,''  etc. 

With  such  an  interjjolation  it  becomes  evident  that  the 
word  '*  soldier  "  in  this  connection  was  used  as  a  short  expres- 
sion to  embrace  all  the  persons  under  section  4707  whose  death 
entitled  their  parents  to  a  pension.  It  could  not  have  been 
intended  by  the  incidental  use  of  the  word  ''soldier  "  to  have 
thus  discriminated  between  i)arents  of  soldiers  and  those  of 
sailors  and  marines,  when  nowhere  in  previous  pension  laws 
has  any  such  distinction  ever  been  made.  There  is  no  reason 
for  such  distinction.  If  Congress  had  intended  to  make  it, 
it  would  certainly  have  left  no  doubtof  its  meaning. 

The  title  of  the  act  is  *'  An  act  granting  pensions  to  sol- 
diers and  sailors  who  are  Incapacitated  for  the  performance  of 
manual  labor,  and  providing  for  pensions  to  widows,  minor 
children,  and  dependent  parents."  If  it  had  been  intended 
by  the  act  to  affect  only  the  dependent  parents  of  soldiers, 
such  distinction  would  naturally  have  appeared  in  the  title. 

In  section  2  and  in  section  3  the  beneficial  provisions  of 
the  present  act  are  extended  to  all  persons  who  served  ninety 
days  or  more  in  the  military  or  naval  service  of  the  United 
States  in  the  late  war  of  the  rebellion  and  who  have  been 
honorably  discharged  therefrom.  The  first  three  sections  are 
in  pari  materia,  and  in  the  absence  of  some  express  statement 
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of  an  inteDtioQ  of  GoDgress  to  make  the  distinction  between 
soldiers  and  sailors  and  marines,  I  do  not  think  the  meaning 
of  "  soldier''  can  be  limited  to  men  engaged  in  the  military 
service  of  the  United  States,  bnt  mast  be  held  to  include  at 
least  the  three— soldiers,  sailors,  and  marines. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor-  General. 
The  Secretary  of  the  Interior. 

Approved : 

W.  H.  H.  MILLER. 


ADMIRAL'S  SECRETARY— appointment  OF. 

The  appointment  of  the  seoretary  allowed  the  Admiral  of  the  Navy  by 
section  1367,  Revised  Statutes,  does  not  belong  to  the  President,  with 
the  advice  and  consent  of  the  Senate,  but  devolves  upon  the  Admiral 
as  one  personal  to  himself;  and  the  contemporaneous  continuation  of 
the  statute  and  uniform  practice  thereunder  by  tho  executive  branch 
of  the  Government  have  accorded  with  this  view. 

Department  of  Justice, 

July  10, 1890. 

Sir  :  By  letter  of  the  26th  of  May  last  you  submitted  for  the 
consideration  of  the  Attorney-General  the  question  whether 
Mr.  Alden,  the  present  secretary  of  the  Admiral,  should  be 
commissioned  as  snch«  with  the  rank  of  lieutenant,  by  and 
with  the  advice  and  consent  of  the  Senate.  You  inclosed  in 
your  letter  a  copy  of  correspondence  had  between  Admiral 
Porter,  then  Vice-Admiral,  to  the  Secretary  of  the  Navy,  in 
August,  1866,  in  which  the  Vice-Admiral  nominated  Mr. 
Alden  as  his  secretary,  and  the  Secretary  of  the  Navy  ap- 
proved the  same.  A  letter  from  Mr.  Alden,  approved  by  the 
Admiral,  and  inclosed  by  you,  refers  to  acts  of  Congress  pro- 
viding for  a  secretary,  and  cities  an  opinion  of  Attorney- 
General  Gushing  (6  Opin.,  1)  as  authority  for  asking  that  a 
commission  now  issue  to  him  as  requested. 

In  my  opinion  Mr.  Alden  can  not  be  commissioned  by  the 
President,  by  and  vith  the  advice  and  consent  of  the  Senate. 
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Section  1367,Bevise(l  Statutes,  under  which  Mr.  Alden  was 
appointed,  is  as  follows: 

*^The  Admiral  and  Vice- Admiral  shall  each  be  allowed  a 
secretary,  who  shall  be  entitled  to  the  rank  and  allowance  of 
a  lieutenant  in  the  navy.'^ 

This  section  embodies,  without  substantial  change,  an  act 
of  May  16, 1866  (14  Stat.,  48),  and  the  sixth  section  of  an  act 
approved  July  25, 1866  (14  Stat.,  222),  as  amended  by  the  act 
of  March  2,  1867  (14  Stat.,  516.) 

Attomey-Genen.l  Gushing,  in  his  opinion  (6  Opin.,  1)  cited 
by  Mr.  Alden,  held  that  the  appointment  of  any  officer  of  the 
United  States  belongs  to  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate,  unless 
there  be  an  enactment  to  the  contrary  applicable  to  the  ex- 
cepted place.  Undoubtedly  this  is  a  correct  statement  of  the 
law.  The  only  question  to  be  solved  here  is,  whether  there 
is  provision  for  the  appointment  of  a  secretary  to  the  Admiral 
by  some  one  other  than  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate. 

The  expression  of  the  statute  is  that  the  Admiral  "  shall 
be  allowed"  a  secretary.  That,  on  its  face,  indicates  that 
the  appointment  is  to  be  personal  to  the  Admiral,  and  so  sug- 
gests that  he  is  to  make  the  selection. 

The  contention  by  Mr.  Alden  is,  in  effect,  that  the  office  of 
secretary  to  the  Admiral  is  an  independent  office,  to  be  filled 
without  regard  to  the  Admiral's  nomination,  and  for  a  life 
terra,  like  that  of  a  lieutenant  of  the  line.  The  language  of 
the  section  creating  the  office  seems  to  me  to  entirely  refute 
such  a  claim.  By  section  1362  it  is  provided  that  when  the 
office  of  Admiral  becomes  vacant,  the  grade  shall  cease  to 
exist.  If  Mr.  Alden's  contention  is  correct,  and  he  survives 
the  Admiral,  we  shall  have  a  secretary  to  the  Admiral  with- 
out an  Admiral.  It  will  then  be  a  puzzling  question  to  de- 
fine the  scope  of  his  official  duties.  Congress  could  not  have 
intended  such  an  anomalous  state  of  affairs. 

But  we  are  not  left  in  doubt  as  to  the  necessary  meaning 
of  the  words,  "  shall  be  allowed."  When  Congress  gave  the 
Admiral  and  Yice-Admiral  secretaries,  it  had  been  the  estab- 
lished practice  in  the  Navy  Department  for  forty  years  to 
allow  commanders  of  fleets,  squadrons,  and  divisions  to  ap- 
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point  secretaries  to  serve  them  while  in  command.  (See 
Begulations  1865,  sections  249  and  1811 ;  Regulations  1832, 
chapter  25,  section  32,  page  30 ;  Circular  of  Secretary  Ban- 
croft,  November  24, 1845).  And  such  secretaries  were  staft' 
officers,  with  the  relative  rank  of  lieutenant.  (See  sections 
5  and  21,  Regulations  1865).  Without  any  legislation,  there- 
fore, the  Admiral  and  Vice  Admiral,  while  in  command  on  the 
sea,  would  have  been  allowed  secretaries  on  their  own  appoint- 
ment. The  statutory  provision  under  discussion  simply  ex- 
tended the  privilege  of  a  secretary  to  these  high  officers  of 
the  Navy  for  their  shore  service  also.  The  Naval  Regulations 
are  recognized  by  Congress  in  section  1547,  and  those  in  force 
when  this  statute  was  passed  may  properly  be  considered 
in  construing  it,  because  the  presumption  is  that  Congress 
enacted  the  law  with  the  knowledge  of  and  in  the  light  of 
such  regulations,  it  is  fairly  to  be  inferred,  therefore,  that 
in  allowing  secretaries  to  the  Admiral  and  Vice- Admiral,  Con- 
gress had  in  mind,  and  had  no  intention  of  changing,  the 
long  established  regulation  and  practice  under  which  naval 
officers  appointed  their  own  secretaries.  It  can  not  be  sup- 
posed, in  the  absence  of  express  provision,  that  Congress 
wished  to  deprive  the  Admiral  and  Vice- Admiral  of  the  im- 
portant privilege  of  selecting  their  confidential  assistants, 
especially  when  such  a  privilege  had  always  been  accorded 
to  officers  inferior  to  them  in  rank. 

It  is  hardly  necessary  to  say  that  a  nomination  or  appoint- 
ment by  the  Admiral  wholly  negatives  the  possibility  of  an 
appointment  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate.  Appointments  by  the  President  are 
not  made  on  the  nomination  of  any  one. 

The  conclusion  reached  is  borne  out  by  the  practice  under 
the  law,  now  twenty  years  old.  The  secretaries  were  ap- 
pointed by  the  Admiral  and  Vice-Admiral,  respectively, 
shortly  after  the  law  was  passed,  with  the  approval  of  the 
Secretary  of  the  Navy,  and  no  President  has  ever  since  nom- 
inated them  to  the  Senate.  This  is  a  contemporary  construc- 
tion of  the  act  by  the  executive  officers  of  the  Government, 
which,  under  the  decisions  of  the  Supreme  Court,  is  en- 
titled to  great  weight.    (See  United  States  v.  J9i/1, 120  U.  S. 
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E.,169;  Sanie  v.  Johnston^  124  U.  S.  E.,  236;  Robertson  v. 
Downing,  127  U.  S.  R.,  607.) 

The  same  result  follows  from  the  language  of  section  1410, 
Bevised  Statutes,  which  provides : 

^^That  all  officers  not  holding  commissions  or  warrants,  or 
who  are  not  entitled  to  them,  except  such  as  are  temporarily 
appointed  to  the  duties  of  a  commissioned  or  warrant  officer, 
and  except  secretaries  and  clerks,  shall  be  deemed  petty  offi- 
cers," etc. 

The  necessary  implication  of  this  section  is  that  secretaries 
are  officers  not  holding  commissions  or  warrants,  and  are 
not  entitled  to  them.  The  only  secretaries  named  in  the 
statutes  are  the  secretaries  to  the  Admiral  and  Vice- Admiral 
and  commanders  of  squadrons  (see  sec.  1556,  p.  267,  Eev. 
Stat).  If  secretaries  do  not  hold  commissions,  and  are  not 
entitled  to  them,  it  follows  that  they  are  not  appointed  by 
the  President,  because  appointments  by  the  President  are 
always  evidenced  by  a  commission. 

For  the  reasons  given,  in  my  opinion  the  request  of  Mr. 
Alden  should  be  denied. 
Very  respectfully, 

WM.  H.  TAPT, 
Solicitor-  Oeneral. 

The  Secretary  of  the  Navy. 

Approved : 

W.  H.  H.  MILLER. 


MAIL  PRIVILEGES  OF  CONGRESSMEN. 

Where  the  seat  of  a  member  of  the  House,  as  RepreseDtative  from  acer. 
tain  Congressional  district,  was  contested,  and  the  contestant,  not  the 
then  sitting  member,  was  adjudged  by  the  House  to  have  been  elected 
a  Representative  from  that  district,  and  therefore  entitled  to  the  seat 
whereupon  he  qualified  and  to  ok  his  seat  aa  such  Representative:  Held 
that  the  unseated  member  had  no  right  thereafter  to  send  public  docu- 
ments through  the  mail  free  of  postage,  under  the  proviso  in  the  first 
section  of  the  act  of  March  3,  1^79,  chapter  180. 

Department  op  Justice, 

July  11, 1S90. 
Sir:  Your  coinmnnication  of  June  23,  ultimo,  and  the  in- 
closures  therein  referred  to,  present  for  my  opinion  the  fol- 
lowing case: 
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The  Hod.  George  D.  Wise  took  his  seat  as  a  member  of 
the  Hoase  of  Bepresentatives  for  the  present  Congress  by 
virtue  of  credentials  which  stated  that  he  had  been  elected  a 
Eepresentative  for  the  Third  Congressional  district  of  the 
State  of  Virginia. 

The  right  of  Mr.  Wise  to  the  seat  was  contested  before  the 
House  of  Representatives  by  Mr.  Edmund  Waddill,  jr.,  and 
the  result  of  the  contest  was  that  in  April  last  Mr.  Waddill 
was  adjudged  and  declared  by  the  House  to  be  entitled  to 
the  seat,  and  thereupon  qualified  and  t/ook  his  seat  for  the 
said  district. 

Notwithstanding  that  decision,  Mr.  Wise  still  claims  the 
right  to  send  public  documents  through  the  mail  free  of  post- 
age, and  this  is  the  question  before  me  for  opinion. 

The  law  regulating  the  subject  is  to  be  found  in  a  proviso 
of  the  first  section  of  the  act  of  March  3, 1879  (20  Stat.,  356), 
entitled  <' An  act  making  appfoptiations  for  the  service  of  the 
Post-Office  Department  for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  eighty."  The  proviso  is  as  fol- 
lows: 

^'' Provided  further y  That  from  and  after  the  passage  of  this 
act  Senators-,  Representatives  and  Delegates  in  Congress,  the 
Secretary  of  the  Senate  and  Clerk  of  the  House  of  Repre- 
sentatives, may  send  and  receive  through  the  mail,  free,  all 
public  documents  printed  by  order  of  Congress;  and  the 
name  of  each  Senator,  Representative,  Delegate,  Secretary 
of  the  Senate,  and  Clerk  of  the  House  shall  be  written  thereon 
with  the  proper  designation  of  the  office  he  holds,  and  the 
provisions  of  this  section  shall  apply  to  each  of  the  persons 
named  herein  until  the  first  Monday  of  December,  following 
the  expiration  of  their  respective  ti  rms  of  office." 

It  is  difficult  to  see  any  legal  basis  for  Mr.  Wise's  claim. 
The  issue  between  him  and  his  contestant  was,  which  of  the 
two  was  the  duly  elected  Representative  for  the  said  district, 
and  that  issue  was  decided  by  the  House  against  Mr.  Wise ; 
so  that  it  stands  adjudged  that  he  was  not  elected  a  mem- 
ber of  the  Fifty-first  Congress,  but  that  Mr.  Waddill  was. 

It  is  true  that  Mr.  Wise  had  prima  fade  right  to  the  seat 
owing  to  the  fact  that  the  certificate  was  in  his  favor,  and 
that  he  was  a  de  facto  member  of  the  Ilouse  until  that  2>nma 
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facie  right  waa  overthrown  by  the  judgment  of  that  body ; 
but  now  that  ihdkt  prima  facie  right  is  overthrown,  Mr,  Wise 
must  be  treated  and  considered  in  disposing  of  the  question 
before  me  as  never  having  had  a  right  to  a  seat  in  the  Fifty- 
first  Congress.  As  a  consequence,  therefore,  Mr.  Wise  can 
not  enjoy  a  privilege  belonging  to  a  member  of  the  House 
when  he  is  not  a  member. 

It  must  be  remembered  that  the  decision  of  the  House 
against  Mr.  Wise  relates  back  to  the  very  beginning  of  the 
term  which  was  the  subject  of  contest,  so  that  Mr.  Waddill 
became  entitled  to  receive  pay  for  all  that  part  of  the  term 
during  which  Mr.  Wise  was  the  de  facto  incumbent. 

The  judgment  of  the  House  must  necessarily  have  that 
retroactive  effect,  because  the  right  to  the  seat  is  given  hy  the 
election  and  not  by  the  judgment,  which  merely  declares 
which  party  wag  elected.  At  the  same  time,  as  the  intruder 
was  admitted  to  a  seat  on  a  color  of  title  thereto,  his  acts 
have  validity  so  long  as  his  de  facto  incumbency  existed ;  but 
it  would  hardly  be  in  accordance  with  reason  to  allow  a  mem- 
ber, after  being  unseated,  to  go  on  exercising  any  privilege 
of  membership  when  he  is  not  even  a  de  facto  member.  Mr. 
Wise,  the  unseated  member,  and  Mr.  Waddill,  the  seated 
member,  can  not  both  have  the  privilege  in  question  as  Rep- 
resentatives from  the  same  Congressional  district. 

It  results,  therefore,  that,  in  my  opinion,  Mr.  Wise  has  no 
right  to  the  free  use  of  the  mail  upon  the  facts  presented. 
I  have  the  honor  to  be,  yours,  very  respectfully, 

W.  H.  H.  MILLER. 

The  Postmaster-General. 


EXCHANGE  OF  GOLD  BARS  FOR  GOLD  COIN. 

Opinion  of  July  1, 1890  {ante,  p.  576),  constrning  the  act  of  May  26, 1882, 
chapter  190,  with  respect  to  the  exchange  of  gold  bars  for  gold  coin, 
re-affirmed. 

Department  of  Justice, 

July  14, 1890. 
Sir  :  As  requested,  I  have  carefully  exauiiDed  the  opinion 
given  to  you  by  Acting  Attorney-General  Taft,  under  date  of 
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July  1  iDstant,  in  relation  to  the  question  whether  the  statute 
of  May  26, 1882,  authorizing  the  receipt  by  superintendents  of 
mints  and  the  New  York  assay  ofBce  of  United  States  gold 
<M)in  in  exchange  for  gold  bars  is  mandatory  or  only  enabling 
in  its  character.  I  find  myself  constrained  to  concur  in  the 
opinion  of  the  Acting  Attorney* General.  It  is  hardly  worth 
while  to  go  into  a  further  statement  of  the  reasons  upon  which 
this  conclusion  is  based ;  suffice  it  to  say  that  if  this  statute 
confers  a  discretion,  such  discretion  is  conferred  upon  sub- 
ordinate officers,  and  is  broader  than  any  discretion  as  to  the 
same  subject-matter  conferred  upon  the  Secretary  of  the 
Treasury. 

By  the  act  of  June  22, 1874  (18  Stat.,  202),  the  Secretary  was 
authorized  to  transfer  to  the  office  of  the  assistant  treasurer  at 
New  York,  from  the  bullion  fund  of  the  assay  office  at  New 
York,  refined  gold  bars  bearing  United  States  stamp  of  fine- 
ness, weight,  and  value,  or  bars  from  any  melt  of  foreign  gold 
ooin  or  bullion  of  standard  value  to  or  above  that  of  the  United 
States,  and  apply  the  same  to  the  redemption  of  coin  certifi- 
cates, or  in  exchange  for  gold  coin  at  less  than  par  and  not  less 
than  the  market  value,  subject  to  such  regulations  as  he  may 
prescribe.  Here  was  a  discretion  vested  in  the  Secretary,  to  be 
exercised  at  the  office  of  assistant  treasurer  at  New  York, 
to  exchange  bars  for  coin.  The  act  of  1882  authorizes  these 
«abordinate  officers,  namely;  the  superintendents  of  the  coin- 
age mints  and  of  the  United  States  assay  office  at  New  York, 
to  make  the  exchange  at  their  respective  places.  It  may  be 
doubtful  whether  the  act  of  1882  does  not  operate  as  are- 
peal  of  the  act  of  1874,  so  far  a-s  afifects  this  question' of 
exchanging  bars  for  coin ;  but  if  it  does  not  work  such  re- 
peal, if  it  gives  a  discretion  at  all,  it  gives  to  at  least  one  of 
these  subordinate  officers,  namely,  the  superintendent  of  the 
assay  office  in  New  York,  a  discretion  which  might  seriously 
oonfiict  with  that  of  the  Secretary.  As  stated  in  the  opinion 
of  the  Acting  Attorney-General,  this  is  a  discretion  which 
each  of  the  officers  to  whom  it  is  granted  might  exercise  in 
a  difi'erent  way,  if  it  be  a  discretion  ;  and  also  a  discretion  in 
•each  officer  not  subject  to  the  control  of  the  Secretary.  It 
is  difficult  to  believe  Congress  ever  intended  such  a  state  of 
things  to  exist.    It  is  much  more  in  harmony  with  the  plain 


596  HON.    W.    H.    H.    MILLER 


Dlreetlons  on  Mall  Matter. 


puri)Ose  of  the  act,  namely,  the  avoidance  of  the  expense  of 
coinage,  to  treat  the  act  as  mandatory. 

Second.  As  to  the  question  whether  4  cents  a  hundred 
dollars,  the  supposed  expense  of  making  the  bars,  can  be 
charged,  my  conclusion  also  concurs  with  that  of  the  Acting 
Attorney-General.  As  I  understand  it,  in  ascertaining  the 
value  of  these  gold  bars  the  unbroken  practice  of  the  Gov- 
ernment has  been  to  fix  the  same  solely  by  the  amount  of 
gold  they  contained,  and  without  reference  to  the  expense  of 
making  the  bars.  This  being  so,  it  is  hardly  to  be  supposed 
that  Congress  intended  that  another  element  should  be  con- 
sidered in  ascertaining  the  value  for  the  purpose  of  thin 
exchange. 

Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


DIRECTIONS  ON  MAIL  MATTER. 

The  following  words  priuted  upou  the  wrapper  of  a  newspaper  sent  by 
mail,  namely,  "  Sample  copy  ;  if  not  called  for  by  party  to  whom  ad- 
dressed postmaster  please  deliver  to  some  local  teacher,*'  held  to  be  a 
direction  for  delivery  within  the  meaning  of  section  1  of  the  act  of 
Jan  nary  20,  lb88,  chapter  2,  and  therefore  permissible. 

Department  of  Justice, 

July  17, 1890. 

Sir:  I  have  examined  the  question  submitted  by  your 
letter  of  July  8  instant,  whether  the  Penman's  Journal,  a 
newspaper  printed  in  the  city  of  New  York,  can  lawfully 
print  upon  the  wrappers  inclosing  its  •*  sample  copies''  an  in- 
struction to  postmasters  in  the  following  words,  to  wit  : 

"  Sample  copy.  If  not  called  for  by  party  to  whom  ad- 
dressed postmaster  please  deliver  to  some  local  teacher." 

In  a  supplemental  note  of  July  11  the  acting  Postmaster- 
General  advised  me  that  the  Penman's  Journal  i»  rated  as 
second-class  matter.  The  statute  upon  'this  subject  is  found 
in  volume  25,  United  States  Statutes  at  Large,  page  1,  and  is 
as  follows: 
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<' Mailable  matter  of  the  second  class  shall  contain  no  writ- 
ing, print,  or  sign  thereon  in  addition  to  the  original  print, 
except  as  herein  provided,  to  wit:  The  name  and  address  of 
the  person  to  whom  the  matter  shall  be  sent,  index  figures  of 
subscription  book  either  printed  or  written,  the  printed  title 
of  the  publication  andiAe  place  of  its  publication,  the  printed 
or  written  name  and  address  without  addition  of  advertise- 
ment of  the  publisher  or  sender,  or  both,  and  written  or 
printed  words  or  figures,  or  both,  indicating  the  date  on 
which  the  subscription  to  such  matter  will  end,  the  correc- 
tion of  any  typographical  error,  a  mark  except  by  written  or 
printed  words,  to  designate  a  work  or  passage  to  which  it  is 
desired  to  call  attention,  the  words '  sample  copy '  when  the 
matter  is  sent  as  such,  the  words  *  marked  copy '  when  the 
matter  contains  a  marked  item  or  article,  and  publishers  or 
news  agents  may  inclose  in  their  publications,  bills,  receipts, 
and  orders  for  subscriptions  thereto,  but  the  same  shall  be  in 
such  form  as  to  convey  no  other  information  than  the  name, 
place  of  publication,  subscription  price  of  the  publication  to 
which  they  refer  and  the  subscription  due  thereon." 

Then  follow  provisions  with  reference  to  third  and  fourth 
class  matter,  and  the  section  concludes  as  follows : 

*'  In  all  cases  directions  for  transmit,  delivery,  forwarding, 
or  return  shall  be  deemed  part  of  the  address;  and  the 
Postmaster-General  shall  prescribe  suitable  regulations  for 
carrying  this  section  into  effect." 

It  is  clear,  I  think,  that  if  the  words  to  which  your  ques- 
tion is  directed  are  permissible  at  all,  it  is  by  reason  of  the 
portion  of  the  section  last  quoted — 

"  In  all  cases  directions  for  transmit,  delivery,  forwarding, 
or  return  shall  be  deemed  part  of  the  address."    #     •    • 

It  would  not  be  questioned  that  a  direction  that  in  case  of 
non-delivery  the  postmaster  should  return  to  the  sender,  giv- 
ing his  name,  would  be  lawful ;  neither  do  I  suppose  that  it 
would  be  questioned  if  the  direction  were,  in  case  of  nonde- 
livery  to  the  original  address,  that  it  should  be  delivered  to 
fiome  second  person  named,  such  direction  would  be  lawful. 
The  only  difference  in  the  case  under  consideration  is  that 
the  direction  to  the  postmaster  is  to  deliver  to  some  one  of  a 
class.    I  am  unable  to  see  that  in  this  fact  there  lurks  any 
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violation  of  law.  It  is  a  direction  for  delivery,  as  I  think^ 
within  the  meaning  of  the  language  of  the  statute,  and  m 
my  judgment,  therefore,  is  lawful. 

I  have  the  honor  to  be,  very  respectfully,  yours, 

W.  H.  H.  MILLER. 
The  Postmasteb-General. 


ATTORNEY-GENERAL. 

It  is  not  within  the  province  of  the  Attorney-General  to  consider  qnee- 
tiona  looking  to  changes  in  maritime  law  to  be  accomplished  by  treaty 
with  foreign  Governments. 

Department  op  Justice, 

July  17, 1890. 

Sir  :  Tour  communication  of  May  20  ultimo,  inviting  my 
attention  to  a  letter  from  the  Belgian  minister  at  this  capi- 
tal, and  certain  propositions  from  His  Majesty  the  King  of 
the  Belgians,  looking  to  various  changes  in  maritime  law,  to 
be  accomplished  by  treaty,  has  received  my  attention. 

I  regret  that  it  does  not  fall  within  the  duties  of  the  Attor- 
ney-General to  enter  upon  a  discussion  of  the  interesting^ 
questions  you  have  laid  before  me. 

As  you  will  see  by  section  356  of  the  Revised  Statutes^ 
"the  head  of  any  Executive  Department  may  require  the 
opinion  of  the  Attorney-General  on  any  questions  of  law  aris- 
ing in  the  administration  of  his  Departments^  This  provision, 
as  repeatedly  construed  by  my  i)redecessors,  limits  the  func- 
tion of  the  Attorney-General,  in  the  matter  of  opinions  re- 
quested by  the  heads  of  Departments,  to  questions  arising  out 
of  the  law  as  it  m,  and  does  not  seem  to  call  upon  him  to  give 
his  views  and  opinions  upon  the  advisability  of  making 
changes,  by  treaty,  in  any  department  of  jurisprudence. 

The  proposals  of  His  Majesty  the  Kjug  of  the  Belgians  are 
addressed,  necessarily,  to  the  treaty-making  power  of  the 
United  States,  and  involve  international  cpnsideratioris  which 
I  do  not  think  come  within  the  province  of  the  Department 
of  Justice.    At  the  same  time,  should  negotiations  be  opened 
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upon  these  proposals,  and  auy  qaestion  of  law  arise  in  the 
coarse  of  them  upon  which  you  should  desire  my  opinion, 
it  will  be  my  duty,  as  it  will  be  my  pleasure,  to  give  it. 
I  have  the  honor  to  be,  very  respectfully,  yours, 

W.  H.  H.  MILLER. 
The  Secretary  op  State. 


OBSTRUCTION  TO  NAVIGATION. 

The  bridge  ov«r  the  Maskingam  River  at  Taylorsville,  Ohio,  is  a  nai- 
sance  to  navigatioQ  which  oaght  to  be  abated. 

Department  op  Justice, 

July  19, 1890. 
Sir  :  I  have  carefully  considered  your  communications  and 
their  inclosures  with  reference  to  the  obstruction  of  the 
Muskingum  Biverby  abridge  at  Taylorsville,  Ohio, and  am 
of  opinion  that  the  bridge  is  a  nuisance  to  navigation  which 
may  be  abated. 

I  would  give  my  reasons  for  the  conclusions  reached  but 
for  the  fact  that  Congress  has,  by  sections  9  and  10  of  the 
act  of  August  11,  1888  (25  Stat.,  424,  425),  referred  such 
questions  to  the  judicial  department  of  the  Government. 

It  seems  to  me,  therefore,  that  I  am  going  quite  far  enough 
when  I  say  that  the  case  falls  within  the  sections  referred  to, 
and  that,  if  legal  proceedings  under  them  should  be  neces- 
sary, I  will,  when  requested  by  you,  promptly  institute  them. 
I  return  the  tracing,  as  requested. 

I  have  the  honor  to  be  yours,  very  respectfully, 

W.  H.  H.  MILLER. 
The  Secretary  op  War. 
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EMPLOrMENT  OF  ARMY  OFFICERS  ON  CIVIL  WORKS,  ETC. 

The  detail  of  an  officer  of  the  Army  to  report  to  the  President  of  the  World's 
Columbian  Commission,  with  a  view  to  his  assignment  by  the  latter 
to  the  duties  of  an  engineer  in  the  preparation  and  construction  of  build- 
ings, grounds,  etc.,  for  the  Columbian  Exposition,  is  within  the  prohi- 
bition of  section  1224,Kevi8ed  Statutes,  provided  that  the  performance  of 
such  duties  require  the  officer  to  be  separated  from  his  company,  regi- 
ment, or  corps,  or  interfere  with  the  discharge  of  his  military  duties. 

Semhle  that  w^here  a  leave  of  absence  is  asked  by  an  Army  officer,  for 
the  very  purpose  of  enabling  him  to  undertake  the  employments  pro- 
hibited by  said  section,  the  granting  of  such  leave  would  be  an  evasion 
of  the  statute  and  be  unwarranted. 

Departivient  OF  Justice, 

July  19,  1890. 

Sir  :  By  yonr  letter  of  July  18  you  submit  for  ray  opinion 
**  tbe  application  of  the  restrictive  provisions  of  sections 
1222  and  1224,  Bevised  Statutes,  in  the  following  cases: 

"  First.  Hon.  T.  W.  Palmer,  president  of  the  World's  Colum- 
bian Commission,  submits  a  copy  of  a  resolution  of  the  Com- 
mission requesting  the  Secretary  of  War  to  detail  Col.  H.  C. 
Corbln,  TJ.  S.  Army,  to  report  to  its  president  with  a  view  to 
his  assignment  to  such  duties  as  he,  the  president,  should 
determine.  Mr.  Palmer  asks  that  Colonel  Corbin's  order  be 
made  to  read  in  addition  to  his  other  duties,  with  the  under- 
standing that  later  on  he  will  be  for  duty  with  the  Commis- 
sion altogether,  should  the  Commission  so  request. 

"  Second.  The  other  case  is  that  of  Capt.  George  W.  Davis, 
who  asks  for  a  year's  leave  of  absence  without  stating  the 
purpose  for  which  it  is  requested,  but  its  basis  as  orally  made 
known  to  me  is  an  intention  to  enter  the  service  of  the  Nica- 
ragua Canal  Company." 

Section  1222  of  the  Revised  Statutes  reads  as  follows: 

**  No  officer  of  the  Army  on  the  active  list  shall  hold  any 
civil  office,  whether  by  election  or  appointment,  and  every 
such  officer  who  accepts  or  exercises  the  functions  of  a  civil 
office  shall  thereby  cease  to  be  an  officer  of  the  Army,  and 
his  Commission  shall  be  thereby  vacated." 

An  examination  of  the  act  of  Congress  approved  April 
25, 1890,  providing  for  the  organization  of  the  World's  Colum- 
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biau  Oom mission,  does  not  disclose  that  any  ^'  civil  office"  is 
created  by  that  act,  such  as  the  requested  assignment  of  Col- 
onel Corbiu  seems  designed  to  fill ;  but,  for  the  purpose  of 
answering  your  questions,  it  is  necessary  to  determine  whether 
the  place  for  which  this  assignment  is  desired  is  to  be  regarded 
as  a  *'  civil  office  "  or  not.  If  it  is,  the  acceptance  of  the  same 
would,  under  section  1222,  clearly  terminate  Colonel  Corbin's 
connection  with  the  Army.  If  it  is  not  a  *^  civil  office,"  then  the 
case  of  Colonel  Corbin  would,  as  to  the  law  applicable  thereto, 
stand  upon  the  same  footing  as  that  of  Captain  Davis ;  and 
the  questions  as  to  both  can  be  answered  together. 

Section  1224  of  the  Revised  Statutes  reads  as  follows  : 

"  No  officer  of  the  Army  shall  be  employed  on  civil  works 
or  internal  improvements,  or  be  allowed  to  engage  in  the  serv- 
ice of  any  incorporated  company,  or  be  employed  as  acting 
paymaster  or  disbursing  agent  of  the  Indian  Department, 
if  such  extra  employment  requires  that  he  shall  be  separated' 
from  his  company,  regiment,  or  corps,  or  if  it  shall  otherwise 
interfere  with  the  performance  of  the  military  duties  proper." 

That  the  employment  for  which  "Colonel  Corbin  and  Cap- 
tain Davis  are  desired  is  within  the  language  of  section  1224 
is  too  clear  for  doubt.  The  duties  of  an  engineer  in  the  prep- 
aration and  construction  of  buildings,  grounds,  etc.,  for  the 
Columbian  Exposition  is  manifestly  included  under  the  head 
*^  civil  works,"  as  used  in  section  1224,  and  a  detail  of  Colonel 
Corbin  for  such  duties  would  contravene  the  statute,  pro- 
vided *'  such  extra  employment  requires  that  he  shall  be  sepa- 
rated from  his  company,  regiment,  or  corps,  or  if  it  shall 
otherwise  interfere  with  the  performance  of  the  military  du- 
ties proper."  Whether  or  not  Colonel  Corbin  can  perform 
these  additional  duties  without  interference  with  his  military 
duties  or  separation  from  his  corps  is  a  question  of  fact  with 
which  this  Department  has  nothing  to  do. 

With  reference  to  Captain  Davis,  the  request  is  for  a  yearns 
leave  of  absence,  the  request  for  leave  not  naming  the  pur- 
pose, but  yon  state,  as  a  fact,  that  it  is  for  the  purpose  of  tak- 
ing employment  during  that  time  with  the  Nicaragua  Canal 
Company.  You  also  state  that  *' the  practice  has  prevailed 
in  this  Department  to  permit  officers  on  leave  to  engage  in 
the  employment  of  private  parties  and  corporations,  in  the 
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view  that  their  separation  from  their  regiment  or  corps 
flowed  from  their  leaves  and  not  from  the  nature  of  their  em- 
ployment after  their  leave  has  been  granted."  If,  in  the  ex- 
ercise of  the  discretion  vested  in  the  proper  authorities  of  the 
War  Department,  a  leave  of  absence  is  granted  upon  satis- 
factory cause  shown  and  for  proper  military  reasons,  and  the 
officer  to  whom  the  leave  is  granted  during  the  term  of  such 
leave  engages  in  any  of  the  employments  spoken  of  in  section 
1224,  that  section  is  not  violated;  but  if,  as  stated  in  this  case^ 
the  leave  is  asked  for  the  very  purpose  of  enabling  the  officer 
to  undertake  the  employments  prohibited  in  that  sectipn,  then 
a  granting  of  such  leave  is  a  clear  evasion  of  the  statute,  an 
attempt  to  do  by  indirection  what  the  law  forbids  to  be  done 
directly,  and  is  unwarranted. 

I  have  the  honor  to  be,  very  respectfully, 

W.  H.  H.  MILLER, 
The  Secretary  op  War. 


COLLECTION  OF  CUSTOMS  DUTIES. 

Merchandise  which  is  in  bond,  or  ou  shipboard  within  the  limits  of  » 
port  of  entry,  on  August  1,  1890,  is  not  subject  to  duty  upon  a  valaa 
tion  that  includes  the  cost-s  and  charges  mentioned  in  section  19  of  the 
act  of  June  10,  1890,  chapter  407,  entitled  '*An  act  to  simplify  the 
laws  in  relation  to  the  collection  of  the  revenues."  As  to  such  mer- 
chandise the  act  of  March  3, 1883,  chapter  121,  by  which  the  costs  and 
charges  referred  to  are  excluded  as  an  element  of  dutiable  value,  re- 
mains in  force  and  determines  the  daty  thereon. 

Commissions  on  imported  merchandise  which  do  not  grow  out  of  th& 
costs,  charges,  and  expenses  mentioned  in  said  section  19  of  the  act  of 
June  10, 1890,  form  no  part  of  the  dutiable  value  of  merchandise  under 
that  act. 

Department  of  Justice, 

July  22, 1890. 

Sir  :  Your  communication  of  July  8,  instant,  received  at 
this  Department  on  July  14,  instant,  presents  for  my  consid- 
eration the  following  questions,  arising  upon  the  act  of  Con- 
gress of  June  10, 1890,  entitled  '^  An  act  to  simplify  the  laws 
in  relation  to  the  collection  of  revenues; ''  that  is  to  say : 

(1)  <'  Whether  goods  which  may  be  in  bond,  or  on  ship- 
board within  the  limits  of  a  port  of  entry,  at  the  time  such 
act  takes  effect,  viz,  the  1st  of  August,  1890,  shall  be  subject 
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to  the  increased  duties  prescribed  by  section  19  of  the  said 
act;  that  is  to  say,  whether  duties  shall  be  taken,  in  addition 
to  the  regnlar  duties  prescribed  by  the  law  now  existing,  on 
the  value  of  cartons,  cases,  crates,  boxes,  casks,  coverings^ 
and  other  charges  specified  in  said  section  ?"  and 

(2)  "  Whether,  under  the  provisions  of  said  section,  duties- 
shall  be  levied  on  ^commissions,'  whether  paid  by  the  im- 
porters or  not  on  such  goods,  and  also  on  goods  which  may 
be  imported  subsequently  t3  the  said  1st  of  August  uextf 

Section  19  of  the  said  act  is  as  follows : 

"  That  whenever  imported  merchandise  is  subject  to  an  ad 
valorem  rate  of  duty,  or  to  a  duty  based  upon  or  regulated 
in  any  manner  by  the  value  thereof,  the  duty  shall  be  as- 
sessed upon  the  actual  market  value  or  wholesale  price  of 
such  merchandise  as  bought  and  sold  in  usual  wholesale 
quantities,  at  the  time  of  exportation  to  the  United  States,. 
in  the  principal  markets  of  the  country  from  whence  im- 
ported, and  in  the  condition  in  which  such  merchandise  i» 
there  bought  and  sold  for  exportation  to  the  United  States, 
or  consigned  to  the  United  States  for  sale,  including  the 
value  of  all  cartons,  cases,  crates,  boxes,  sacks,  and  cover- 
ings of  any  kind,  and  all  other  costs,  charges,  and  expenses 
incident  to  placing  the  merchandise  in  condition,  packed 
ready  for  shipment  to  the  United  States,  and  if  there  be  used 
tor  covering  or  holding  imported  merchandise,  whether  duti- 
able or  free,  any  unusual  article  or  form  designed  for  use 
otherwise  than  in  the  bona  fide  transportation  of  such  mer- 
chandise to  the  United  States,  additional  duty  shall  be  levied 
and  collected  upon  such  material  or  article  at  the  rate  to 
which  the  same  would  be  subject  if  separately  imported. 
That  the  words  •  value '  or  '  actual  market  value '  whenever 
used  in  this  act  or  in  aay  law  relating  to  the  appraisement 
of  imported  merchandise  shall  be  construed  to  mean  the 
actual  market  value  or  wholesale  price  as  defined  in  thi& 
section." 

By  section  30  of  the  act  it  is  provided  <<  that  this  act  shall 
take  effect  on  the  first  day  of  August,  eighteen  hundred  and 
ninety,  except  so  much  of  section  12  as  provides  for  the  ap- 
pointment of  nine  general  appraisers,  which  shall  take  effect 
immediately." 
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One  of  the  results  of  this  act's  going  into  effect  will  be  the 
repeal  of  section  7  of  the  act  of  March  3, 1883  (22  Stat.,  623), 
which  provides  as  follows : 

^^That  sections  twenty-nine  hundred  and  seven  and  twenty- 
nine  hundred  and  eight  of  the  Revised  Statutes  ot  the  United 
States,  and  section  fourteen  of  the  act  entitled  <An  act  to 
amend  the  customs,  revenue  laws,  and  to  repeal  moieties, 
approved  June  twenty-second,  eighteen  hundred  and  seventy- 
four,  be,  and  the  same  are  hereby,  repealed,  and  hereafter 
none  of  the  charges  imposed  by  said  sections  or  any  other 
provisions  of  existing  law  shall  be  estimated  in  ascertaining 
the  value  of  goods  to  be  imported,  nor  shall  the  value  of  the 
usual  and  necessary  sacks,  crates,  boxes,  or  coverings  of  any 
kind  be  estimated  as  part  of  their  value  in  determining  the 
amount  of  duties  for  which  they  are  liable:  Providedj  That 
if  any  packages,  sacks,  crates,  boxes,  or  coverings  of  any 
kind  shall  be  of  any  material  or  form  designed  to  evade  du- 
ties thereon,  or  designed  for  use  otherwise  than  in  the  bona 
fide  transportation  of  goods  to  the  United  States,  the  same 
«hall  be  subject  to  a  duty  of  one  hundred  per  centum  ad 
valorem  upon  the  actual  value  of  the  same." 

The  question  for  solution  is,  did  Congress  intend  that  mer- 
<;bandise  subject  to  an  ad  valorem  duty  and  imported  before 
the  1st  day  of  August,  1890,  and  which  shall  be  in  bond  or 
on  shipboard  on  that  day,  should  be  dutiable  on  a  valuation 
including  the  costs  and  charges  named  in  section  19  of  the 
new  law  ! 

It  seems  to  me  that  Congress  did  not  intend  that  the  new 
law  should  have  so  harsh  an  operation.  This,  I  think,  is  mani- 
fest from  the  following  saving  provisions  of  section  29  of  the 
act :  <'  But  the  repeal  of  existing  laws  or  modifications  thereof 
embraced  in  this  act  shall  not  affect  any  act  done  or  any  right 
accruing  or  accrued^  or  any  suit  or  proceeding  had  or  com- 
•menced  in  any  civil  cause,  before  the  said  repeal  or  modifica- 
tions ;  but  all  rights  and  liabilities  under  said  laws  shall  con- 
tinue and  may  be  enforced  in  the  same  manner  as  if  said  repeal 
or  modifications  had  not  been  madeP 

When  merchandise  arrives  within  the  limits  of  a  port  of 
-entry  it  is  said  to  be  imported,  and  thereupon  the  Govern- 
ment on  the  one  hand  has  the  right  to  demand  the  duties 
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leviable  thereou  at  the  time  of  importatiou,  and  the  importer, 
on  the  other,  has  the  right  to  take  possessiou  of  the  mer- 
cliandise  on  paying  the  duties  leviable  at  that  lime.  ( United 
States  V.  HoweUj  5  Or.,  368;  Arnold  v.  United  States^  9  Cr.^ 
104.) 

This  right  of  the  importer  in  the  case  supposed  is,  i 
think,  a  right  that  may  be  said  to  have  accrued  to  him,  aud 
that  continues  and  is  enforceable,  in  the  sense  of  the  law,  to* 
the  same  extent  as  though  the  new  legislation  had  not  taken 
place.  We  are  bound  to  take  this  view  in  order  to  prevent 
the  inequitable  result  of  subjecting  the  merchandise  to  a 
higher  rate  of  duty  when  entered  for  consumption  than  it 
bore  when  imported;  it  being  a  familiar  rule  that  laws  should 
not  be  read  in  a  retrospective  sense  to  the  prejudice  of  indi- 
viduals, where  it  is  possible  to  give  them  a  prospective  opera- 
tion without  doing  violence  to  their  language. 

It  was  in  furtherance  of  this  rule  that  the  Supreme  Court 
held  that  merchandise  onshipboardj  and  in  the  custody  of  cus- 
toms officers,  was  within  the  provision  of  the  act  of  March  3^ 
1883,  which  declares  that  ^'all  imported  goods,  wares,  and 
merchandise  which  may  be  in  the  public  stores  or  bonded  ware- 
houses on  the  day  and  the  year  when  this  act  shall  go  into 
effect,  except  as  otherwise  provided  in  this  act,  shall  be  sub- 
jected tQ  no  other  duty  upon  the  entry  thereof  for  consumption 
than  if  the  same  were  imported,  respectively,  after  that  day.  ^ 
(Hartranft  v.  Oliver j  125  U.  S.  R.,  525.) 

It  is  the  duty  of  the  customs  officers  to  take  charge  of  mer- 
chandise oa  shipboard  immediately  on  arrival,  under  sectious 
2875  and  2876,  Revised  Statutes,  as  was  done  in  the  case 
last  cited,  and  I  must  presume  that  this  duty  was  performed 
in  the  case  before  me. 

It  results,  then,  that  merchandise  in  bond,  or  on  shipboard 
in  a  port  of  entry,  on  August  1, 1890,  is  dutiable  ou  a  valua- 
tion which  must  not  include  the  cost  and  charges  mentioned 
in  section  19  of  the  new  act ;  in  other  words,  the  act  of  1883 
excluding  such  charges  will  remain  in  force  after  August  1, 
1890,  as  to  such  merchandise. 

I  come  now  to  the  second  question,  as  to  commissions  a9 
an  element  of  dutiable  value,  whether  paid  by  the  importer 
or  not,  with  regard  to  merchandise  in  bond,  or  on  chipboard 
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in  a  port  of  entry,  on  Aagast  1,  1890,  or  imported  after- 
wards. 

I  do  not  see  how  commissions  can  properly  form  an  element 
of  dutiable  valne  either  under  the  act  of  1883  or  the  act  of 
June  10,  1890,  unless  they  grow  out  of  the  costs,  charges, 
■and  expenses  mentioned  in  section  19  of  the  latter  act,  in 
which  case  they  would,  by  force  of  the  words  ^'all  other 
costs,  charges,  and  expenses,''  etc.,  of  the  section,  necessarily 
constitute  a  part  ''of  the  costs,  charges,  and  expenses  inci- 
dent to  placing  the  merchandise  in  condition  packed  ready 
for  shipment  to  the  United  States.'' 

Commissions  of  no  sort  can  enter  into  valuation  under  the 
act  of  March  3,  1883,  because  that  act  (sec.  7)  expressly  re- 
peals sections  2907  and  2908  of  the  Revised  Statutes  and 
section  14  of  the  act  of  June  22, 1874  (18  Stat.,  189),  which 
made  commissions  an  element  of  dutiable  value,  and  declares 
that ''  none  of  the  charges  imposed  by  said  sections  or  any 
<>ther  provisions  of  existing  law  shall  be  estimated  in  ascer- 
taining the  value  of  goods  to  be  imported." 

The  act  of  June  10, 1890,  restores  the  legislation  repealed 
by  section  7  of  the  act  of  1883,  to  the  extent  only  of  requir- 
ing '^  the  costs,  charges,  and  expenses  incident  to  placing  the 
merchandise  in  condition,  packed  ready  for  shipment  to  the 
United  States,"  to  be  added  to ''  the  actual  market  ralue  or 
wholesale  price "  of  such  merchandise.  This  partial  return 
to  the  old  law  was  caused  by  the  impossibility  of  executing 
satisfactorily  section  7  of  the  act  of  1883,  as  interpreted  by  the 
Supreme  Court  in  Oberteuffer  v.  Robertson  (116  U.  S.  R.,  499), 
it  being  the  case  that  the  ''costs,  charges,  and  expenses  men- 
tioned in  section  19  of  the  act  of  1890  are  in  the  majority 
-of  instances  too  intimately  blended  with  the  actual  market 
value  or  wholsale  price  of  merchandise  to  be  separable  from 
it.  In  addition  to  this,  the  law  now  about  to  expire,  exclud- 
ing such  costs,  charges,  and  expenses  from  valuation,  opened 
the  door  for  the  fraudulent  undervaluation  of  merchandise  by 
means  of  the  overvaluation  of  the  receptacles,  coverings,  and 
appliances  by  which  it  was  put  in  condition  for  market  and 
exportation. 

All  this  is  very  clearly  presented  in  the  report  of  the  Com- 
mittee of  Ways  and  Means  of  the  House  of  Representatives 
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accompanying  and  recommending  for  passage  the  bill  now 
become  the  act  of  June  10, 1890. 

The  act  of  1890  having  prevented  the  possibility  of  any 
more  than  a  partial  return  to  the  provisions  of  law  repealed 
by  section  7  of  the  act  of  1883,  by  again  repealing  those  same 
provisions,  1  do  not  see  how  it  can  be  said  that  commis- 
sions, as  generally  anderstood,  and  not  growing  out  of  the 
coBtSj  charges,  and  expenses  named  in  section  19  of  the  act 
of  1890,  will  form  an  element  of  dutiable  value  under  that 
act.  This  is  made  still  clearer  by  the  report  just  referred  to, 
which  says  of  section  19 :  "  While  it  returns  to  the  former 
legislation  and  will  accomplish  the  desired  purpose,  it  does 
not  include  as  dutiable  items  charges  for  inland  transporta- 
tion, shipment,  transshipment,  commissions,  brokerage,  in- 
surance, export  duties,  etc.,  as  provided  in  sections  2907  and 
2908,  Revised  Statutes." 

It  follows,  then,  that  my  answer  to  the  second  question  is 
in  the  negative. 

I  have  the  honor  to  be  your  obedient  servant, 

W.  H.  H.  MILLER. 

The  Secretary  op  the  Treasury. 


EXPENSES  OF  COLLECTING  CUSTOMS  REVENUE. 

The  Secretary  of  the  Treasury  is  not  aathorized  to  employ  any  part  of 
the  appropriation  for  collecting  the  revenue  from  cu8t<om8  in  the  erec- 
tion of  a  temporary  structure  at  a  collection  port  fur  the  purposes  of 
the  customs  service. 

2^0  building,  even  of  a  temporary  character,  to  be  used  for  storage  pur- 
poses, cau  be  erected  at  the  public  expense  without  special  authority 
from  Congress. 

DEPARTMENT  OF  JUSTICE, 

July  23, 1890. 

SiB:  Your  communication  of  July  7,  instant,  and  July  21, 
instant,  and  the  inclosures  referred  to  in  the  latter,  have  re- 
ceived my  consideration. 

The  question  submitted  in  them  for  opinion  is  whether  it 
IS  competent  for  the  Secretary  of  the  Treasury  "  to  authorize 
the  expenditure  of  a  comparatively  small  amount,  say  a  sum 
not  exceeding  a  few  hundred  or  a  few  thousand  dollars,  from 
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the  appropriation  for  ^  collecting  the  revenue  from  customs/ 
for  erecting  a  temporary  structure  at  a  customs  collection 
port  or  subport,  say  Cleveland,  Ohio,  rendered  immediatel3^ 
necessary  by  the  exigencies  and  needs,  and  for  the  purposes 
of  the  customs  service,  and  to  secure  a  compliance  with  the 
general  law  pertaining  to  the  customs  service,  but  not  such 
a  structure  as  would  in  any  way  be  such  a  permanent  public 
building  as  Congress  by  special  acts  and  appropriations  from 
time  to  time  authorizes  the  erection  of  for  the  use  and  ac- 
commodation of  the  public  service  at  different  cities;  for  in- 
stance, not  such  a  public  building  as  the  one  authorized  by 
the  specific  act  of  Congress  approved  June  6, 18S6  (24  Stat., 
107),  to  be  erected  in  El  Paso,  Tex." 

Section  3687,  Revised  Statutes  of  the  United  States,  makes 
a  permanent  annual  appropriation  of  $2,750,000  ''  for  the  ex- 
penses of  collecting  the  revenue  fix)m  customs  for  each  half 
year,  in  addition  to  such  sums  as  may  be  i*eceived  from  fines, 
penalties,  and  forfeitures  connected  with  the  customs,  and 
from  fees  paid  into  the  Treasury  by  customs  officers,  and 
from  storage,  cartage,  drayage,  labor,  and  services." 

It  seems  to  me  that  I  am  enabled,  by  Congress  itself,  to 
answer  your  question,  without  entering  upon  the  difficult 
task  of  determining  the  limitations  which  arc  to  be  placed 
upon  the  general  words -^^  for  the  expenses  of  collecting  the 
revenue." 

By  section  2954,  Revised  Statutes,  the  Secretary  of  the 
Treasury  is  authorized,  at  his  discretion,  to  <^ lease  such 
warehouses  as  he  deems  necessary  for  the  storage  of  un- 
claimed goods,  or  goods  which  for  any  other  reason  are  re- 
quired by  law  to  be  stored  by  the  Government,"  and  section 
2955  (ibid.)  makes  a  further  provision  on  the  same  subject. 

It  needs  but  to  run  over  the  various  appropriation  bills  that 
have  been  made  from  time  to  time  to  see  that  Congress  has 
been  always  particular  to  make  special  appropriations  for  the 
repairs  aucT  preservation  and  furnishing  of  custom-houses 
and  other  buildings  under  the  control  of  the  Treasury  De- 
partment. It  would  be  tedious  and  useless  to  cite  the  various 
instances. 

The  inference  to  be  deduced  from  this  action  of  Congress 
is,  that  it  has  never  deemed  expenditures  for  the  purposes 
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mentioned  to  come  within  the  meaning  of  the  appropriation 
for  the  "  expenses  of  collecting  the  revenue.'' 

It  would  seem  that  if  anything  could  be  intimately  con- 
nected with  the  collection  of  the  revenue  it  would  be  the 
leasing  of  warehouses  for  the  storage  of  imported  goods,  and 
yet  Congress  has  made  that  matter  the  subject  of  special 
enactment. 

If,  then,  buildings  for  such  purposes  are  leased  by  special 
authority,  if  the  repairing  and  preserving  and  furnishing  of 
custom-houses  owned  by  the  Goverumentare  allowed  only  by- 
special  authority,  I  do  not  see  that  the  conclusion  can  be  easily 
resisted  that  no  building,  even  of  a  temporary  character,  to  be 
used  for  storage  purposes,  can  be  erected  without  the  special 
authority  of  Congress.  To  hold  otherwise  would  open  up  to 
the  Secretary  a  field  of  discretion  in  expenditures  wider  and 
more  uncertain  in  its  limits  than  any  existing  legislation 
seems  to  justify. 

I  have  the  honor  to  be,  very  respectfully, 

W.  H.  H.  MILLER. 
.    The  Seobetart  of  the  Treasury. 


CASE  OF  CAPT.  ADAM  BADEAU. 

B.,  a  first  lieatenant  in  the  Army,  having  been  appointed  a^isistant  secre* 
tary  of  legation  at  London^  accepted  the  appointment  on  May  19, 1869, 
and  entered  upon  the  duties  of  the  office  on  the  3l8t  of  same  month* 
On  the  2oth  of  same  month  he  was  pluci  d  on  the  retired  list  as  a  cap- 
taiu,  to  date  from  May  18,  1869,  on  account  of  disability.  He  resigned 
the  office  of  assistant  secretary  of  legation  December  6,  1869,  and  on 
April  28,  1870,  was  appointed  consul-general  at  Londou,  which  office 
he  held  until  September  16,  1881.  His  name  was  borne  on  the  retired 
list  continuously  from  the  25th  of  May,  1869,  until  May  7,  1878,  when 
he  was  dropped  from  the  Army,  in  conformity  with  an  opinion  of  the 
Attorney-General,  under  section  1223,  Revised  Statutes.  Bat  his  name 
was  restored  to  the  retired  list  July  3,  1878,  by  an  order  of  the  Secre- 
tary of  War  (on  the  assumption  that  his  case  was  within  the  first 
proviso  to  section  2  of  the  act  of  March  3,  1875,  chapter  178),  and  is 
still  borne  thereon  :  Held  (1)  that  when  B.  accepted  the  appointment 
to  and  assumed  the  duties  of  secretary  of  legation  at  London  he 
thereby,  by  force  and  effect  of  section  2  of  the  act  of  March  30,  186S, 
chapter  38,  ceased  to  be  an  officer  of  the  <Vrmy,  and  his  place  as  such 
officer  became  vacant ;  (2)  that  neither  th*)  said  act  of  March  3,  1875, 
272— VOL  XIX 39 
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nor  the  action  of  the  Secretary  of  War  above  referred  to,  operated  to 

reinstate  him  as  such  officer ;  and  (3)  that  hia  name  is  not  lawfully 

borne  on  the  retired  list  of  the  Army. 
The  act  of  March  30,  186^,  applied  to  officers  on  the  retired  as  well  as  on 

the  active  list,  and  it  made  the  acceptance  of  the  diplomatic  vacate 

the  military  office  eo  instanti;  the  vacancy  thns  created  necessarily 

continuing  until  filled  in  the  usual  way. 
The  act  of  March  3,  1875,  shoold  be  construed  to  have  a  prospective 

effect  only. 

Department  of  Justice, 

July  29,  1890. 

Sir  :  By  your  letter  of  July  25  you  ask  my  opinion  as  to 
the  status  of  Adam  Badean  with  reference  to  the  Army,  upon 
the  following  state  of  facts : 

*^Adam  Badeau,  of  the  Array,  then  a  first  lieutenant,  was 
appointed  April  21,  1869,  assistant  secretary  of  legation  at 
London.  He  accepted  the  ofiice  May  19  following,  and  as- 
sumed his  duties  on  the  31st  of  the  same  month.  On  the 
25th  of  the  same  month  he  was  placed  upon  the  retir-Bd  list 
as  a  captain,  to  date  from  May  18,  on  account  of  disability. 
He  resigned  the  office  of  assistant  secretary  of  legation  De- 
cember 6  of  the  same  year,  and  was  placed  on  duty  in  Wash- 
ington. On  the  28th  of  April,  1870,  lie  was  appointed  consul- 
general  at  London,  England,  and  continued  in  that  office  until 
September  16, 1881.  His  name  was  borue  on  the  retired  list 
until  May  7, 1878,  when  he  was  'dropped'  Mn  conformity  with 
section  1223,  Revised  Statutes,  and  opinion  of  Attorney- 
General,  dated  Deceiiiber  11,  1887,  to  date  from  May  19, 
1869.'  His  name  was  restored  to  the  retired  list  July  3, 1878, 
by  the  Secretary  of  War,  in  an  order  reciting  that  his  case 
came  clearly  within  the  proviso  to  section  2,  act  of  March  3, 
1875,  relating  to  retired  officers  then  borne  on  the  list.  It  is 
now  held  by  the  Second  Comptroller  that  Captain  Badeau's 
connection  with  the  Army  entirely  ceased  May  19,  1869. 
From  this  view  the  Acting  Judge- Advocate-General  dissents. 
Reports  from  these  officers  and  other  papers  relating  to  the 
case  are  herewith  iuclosed,  from  which  it  will  be  seen  that 
Captain  Badeau's  military  status  has  been  a  question  before 
the  Court  of  Claims  and  the  Supreme  Court  of  the  United 
States.  The  question,  then,  to  be  determined,  and  upon 
which  your  opinion  is  desired,  is,  has  Captain  Badeau  the 
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legal  right  to  have  his  name  borne  on  the  retired  list  of  the 
Armyf* 

On  the  19th  day  of  May,  1869,  when  Lieatenant  Badeaa 
aiM^epted  the  position  of  assistant  secretary  of  legation  at 
London,  the  following  statute,  enacted  on  the  30th  of  March, 
1868  (15  Stat.,  56),  was  in  force : 

"  Any  oflScer  of  the  Army  or  Navy  of  the  United  States 
who  shall  after  the  passage  of  this  act  accept  or  hold  any 
appointment  in  the  diplomatic  or  consular  service  of  the 
Government  shall  be  considered  as  having  resigned  bis  said 
office,  and  the  place  held  by  him  in  the  military  or  naval 
service  shall  be  deemed  and  taken  to  be  vacant,  and  shall 
be  filled  as  if  the  said  officer  had  resigned  the  same. " 

This  statute  is  carried  into  the  revision  as  section  1223, 
and  continued  in  force  without  essential  modification  during 
the  time  Lieutenant  Badeau  held  the  place  of  assistant  sec- 
retary of  legation,  and  during  a  large  part  of  the  time  he 
held  the  position  of  consul-general  at  London.  The  solution 
of  the  question  you  ask,  therefore,  depends  upon  the  effect  of 
Lieutenant  Badeau's  acceptance  and  tenure  of  this  position  in 
the  diplomatic  service  pending  that  statute.  If  the  accept- 
ance of  the  diplomatic  office  vacated  his  military  office,  then, 
so  far  as  he  is  concerned,  the  military  office  is  still  vacant, 
d^less  he  has  been  re-appointed  to  the  Army  in  the  constitu- 
tional method. 

This  question  seems  to  have  been  mooted  for  many  years, 
and  an  attempt  has  been  inade  to  have  it  adjudicated  in  the 
courts,  but  no  such  adjudication  has  been  reached.  In  Ba- 
deau v.  (he  United  States  (130  U.  S.  K.,  439),  the  court  expressly 
declines  to  decide  the  question  as  not  being  necessarily  in- 
volved in  the  case,  using  the  following  language: 

«  Whether  by  order  of  the  Secretary  of  War,  July  3, 1878, 
the  claimant's  name  was  properly  restored  to  the  retired  list 
we  are  not  called  upon  to  determine  in  this  case,  because, 
even  were  that  so,  we  do  not  think  that  his  petition  can  bo 
sustained." 

The  court  did,  however,  in  that  casd  decide  that  the  act 
of  1868,  now  embodied  in  section  1223,  applies  to  officers  upon 
the  retired  as  well  as  upon  the  active  list,  saying : 
'  "  No  officer,  whether  on  the  active  or  retired  list,  could  ac- 
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cept  appoiutmen  t  in  the  latter  "  [diploQiatic  or  consular  service] 
*^  and  remain  an  officer,  but  that  rule  was  not  applied  to 
retired  officers  in  the  matter  of  holding  a  civil  office." 

This  is  practically  a  declaration  by  the  highest  court  in 
the  laud,  that  prior  to  1875  an  officer  upon  the  retired  list  of 
the  Army,  who  accepted  an  appointment  in  the  diplomatic 
or  consular  service,  thereby  vacated  his  military  office;  and, 
consistently  with  the  language  of  the  statute,  I  do  not  see 
how  any  other  position  is  tenable.  The  language  of  section 
2  of  the  act  of  1868  (sec.  1223)  is  expressed  to  the  same 
effect.  It  says  the  acceptance  of  the  diplomatic  or  consular 
office  shall  operate  as  a  resignation  and  the  military  office 
thereby  be  made  vacant.  Vacant  when?  Manifestly  im- 
mediately upon  the  acceptance  of  the  other  office.  By  the 
statutes,  the  holding  of  the  two  places  in  the  same  person  is 
made  inconsistent  and  impossible.  The  election  to  take  one 
is  ipso  facto  the  relinquishment  of  the  other.  It  is  a  complete 
resignation.  The  military  officer  goes  into  civil  life;  the 
military  office  is  vacant,  and  may  be  -filled  by  another  ap- 
pointment at  once.  It  is  a  statutory  resignation,  yet  it  haa 
all  the  essentials  of  an  ordinary  resignation.  The  officer,  by 
accepting  the  civil  office,  tenders  his  resignation  ;  the  Presi- 
dent, by  appointiughim  to  a  civil  office,  consents  to  and  accepts 
his  resignation  of  the  military  office.  This  being  so,  Lieuten- 
ant Badeau,  having  elected  to  take  the  diplomatic  office,  waa 
as  completely  out  of  the  Army  as  if  he  had  resigned  in  the 
ordinary  way,  been  dismissed  from  the  service,  or  died.  If, 
prior  to  the  pretended  order  of  restoration  by  the  Secretary  of 
War,  in  1878,  this  vacancy  had  been  filled,  will  any  one  question 
that  such  action  would  have  been  valid  f  Yet  certainly  the 
question  whether  there  is  a  vacancy  is  in  no  way  dependent 
upon  whether  the  proper  authorities  do  or  do  not  within  any 
given  time  fill  that  vacancy.  The  point  is  that  the  statute 
makes  the  acceptance  of  the  diplomatic  office  vacate  the 
military  office,  and  it  vacates  it  eo  instantij  and  the  vacancy 
thus  made  necessarily  continues  until  it  is  filled  in  the  ordi- 
nary way.  • 

Thus,  in  Barber  v.  Overman  (18  How.,  137),  the  statute  of 
Arkansas  required  the  sheriff,  as  assessor,  to  file  his  oath 
within  a  certain  time:  ^' And  if  any  sheriff  shall  neglect  to 
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file  such  oath  within  the  time  prescribed  in  the  preceding 
fiectiou,  his  office  shall  be,  deemed  vacant,  and  it  shall  be  the 
duty  of  the  clerk  of  the  county  court,  without  delay,  to  notify 
the  governor  of  such  vacancy." 

On  page  142  the  court  says :  "  The  record  shows  that  Pey- 
ton S.  Bethel,  the  then  sheriff  of  the  county  of  Dallas,  did  not 
file  his  oath  as  assessor  on  or  before  the  10th  of  January,  as 
required  by  law.  He  did  file  an  oath  on  the  15th  of  March, 
but  this  was  not  a  compliance  with  the  law,  and  conferred  no 
power  on  him  to  act  as  assessor.  On  the  contrary,  by  his 
neglect  to  comply  with  the  law  his  office  of  sheriff  became  ipso 
facto  vacated,  and  any  assessment  made  by  him  in  that  year 
was  void  and  could  not  be  the  foundation  for  a  legal  sale." 

So,  in  Oregon  v.  Jennings  (119  U.  S.  R.,  74),  at  page  90,  it  is 
held  that  a  justice  of  the  peace  having  resigned,  his  office  is 
vacant  and  he  has  no  further  standing  as  such  officer. 

But  it  is  needless  to  cite  further  authorities  to  the  proposi- 
tion that  by  this  statute  the  action  of  Lieutenant  Badeau,  in 
accepting  a  diplomatic  office,  vacated  his  military  office  and 
put  him  out  of  the  Army.  The  fact  that  his  name  remained 
on  the  rolls  has  no  significance.  It  is  simply  evidence  of  a 
mistake  of  law  in  making  those  rolls. 

It  is  claimed,  however,  that  section  2  of  the  act  of  March 
3, 1875,  relieves  this  case  from  the  effect  of  the  act  of  1868 
above  cited,  and  keeps  this  officer  in  the  Army.  Thatsection, 
among  other  things,  provides  that  "  every  such  officer  [one 
who  has  a  leg  or  an  arm  permanently  disabled  by  reason  of 
resection]  now  borne  on  the  retired  list  shall  be  continued 
thereon  notwithstanding  the  i>rovisions  of  section  2,  chapt<er 
38,  act  of  March  30, 1868." 

But  it  must  be  remembered  that  Lieutenant  Badeau,  as 
the  result  of  his  statutory  resignation,  had  been  out  of  the 
Army  and  his  place  therein  vacant  almost  six  years  before 
the  act  of  1875  was  passed.  '  The  act  of  1875,  when  speaking 
of  names  on  the  retired  list,  nieant  names  there  legally,  not 
by  mistake  either  of  law  or  fact. 

The  question  is  not  whether  the  act  of  1875  could  retain  a 
retired  officer,  within  its  provisions,  in  the  Army,  but  whether 
it  could  put  a  man  who  had  resigned  and  been  six  years  a 
•civilian  back  in  the  Army. 
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Has  anything  since  done  restored  him  to  the  Army!  The 
second  subdivision  of  section  2,  Article  II,  of  the  Constitntioa 
of  the  United  States  provides. that — 

*^  The  President  shall  nominate,  and  by  and  with  the  ad- 
vice and  consent  of  the  Senate  shall  appoint  embassadors, 
other  public  ministers,  and  consuls,  judges  of  the  Supreme 
Court,  and  all  other  officers  of  the  United  States  tchose  ap- 
pointments are  not  herein  otherwise  provided  for^  and  which 
shall  be  established  by  law.  But  Congress  may  by  law  vest 
the  appointment  of  such  inferior  officers  as  they  think  proper 
in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads- 
of  Departments.^' 

It  will  not  be  claimed  that  by  any  legislation  the  appoint- 
ment of  Army  officers  has  been  vested  either  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments. 
Such  officers  are  and  always  have  been  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate. 

In  Mimmack  v.  The  United  States  (97  U.  8.  R.,  437)  an  offi- 
cer had  placed  his  resignation,  without  date,  in  the  hands  of 
his  commanding  officer,  to  be  acted  upon  in  case  he  should 
again  become  intoxicated.  It  was  so  acted  upon,  sent  to  the 
President,  accepted,  and  notice  of  such  acceptance  sent  to 
the  officer.  A  few  mouths  afterwards,  on  the  application  of 
the  officer,  the  President  attempted  to  annul  the  resignation 
and  restore  the  officer  to  the  Army. 

The  Suprerfie  Court,  on  page  426,  says:  "  Prior  to  the  act 
of  the  13th  of  July,  1866,  the  President  could  dismiss  an  offi- 
cer in  the  military  or  naval  service  without  the  concurrence 
of  the  Senate,  but  he  never  could  nominate  and  appoint  one 
without  the  advice  and  consent  bf  the  Senate,  as  required 
by  the  Constitution.  Since  the  passage  of  that  act  the  Presi- 
dent can  not  dismiss  such  an  officer  in  time  of  i)eace,  and 
certainly  no  vacancy  in  such  an  office  can  be  filled  without 
the  advice  and  consent  of  the  Senate ;  from  which  it  follows 
that  the  opinion  of  the  Attorney  General  that  the  subse- 
quent action  of  the  President  did  not  restore  the  petitioner 
to  the  military  service  is  correct.'' 

.  So  in  Blake  v.  The  United  States  (103  C  S.  R.,  227),  it  i» 
held  that  the  President  may  remove  an  officer  of  the  Army 
by  an  appointment  of  his  successor  by  and  with  the  advice 
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and  consent  of  the  Senate,  and  on  page  237  the  court  says 
of  SQch  removed  officer :  *<  Having  ceased  to  be  an  officer  in 
the  Army,  he  could  not  again  become  post  chaplain  except . 
upon  a  new  appointment  by  and  with  the  advice  and  consent 
of  the  Senate," 

So  in  United  States  v.  Corson  (114  U.  S.  R.,  619),  it  was  held 
that  an  officer  of  volunteers  in  the  Army  dismissed  from  the 
service  during  the  recent  civil  war  by  order  of  the  Presi- 
dent could  not  be  restored  to  his  position  merely  by  a  sub- 
sequent revocation  of  that  order. 

The  court  says  (page  622) :  '<  The  death  of  the  incumbent 
could  not  more  certainly  have  made  a  vacancy  than  was  cre- 
ated by  President  Lincoln's  order  of  dismissal  from  the  serv- 
ice. And  such  vacancy  could  only  have  been  filled  by  a  new 
and  original  appointment,  to  which,  by  the  Goustitutiou,  the 
advice  and  consent  of  the  Senate  were  necessary,  unless  the 
vacancy  occurred  in  the  recess  of  that  body,  in  which  case  the 
President  could  have  granted  a  commission  to  expire  at  the 
end  of  its  next  succeeding  session. 

^'It  results  that,  as  the  appellee  was  dismissed  from  the 
Army  during  the  recent  war  by  a  valid  order  of  the  Presi 
dent,  and  as  he  was  not  reappointed  in  the  mode  prescribed 
by  law,  he  was  not  entitled  as  an  officer  of  the  Army  to  the 
pay  allowed  by  statute  for  the  period  in  question." 

Nor  will  it  do  to  say  that  by  consenting  to  the  act  of  1875 
the  President  and  Senate  have  consented  to  the  appointment 
of  Lieutenant  Badeau  as  one  of  a  class.  First,  it  is  a  non 
sequitur  and  the  President  has  consented  to  a  statute.  Acts 
of  Congress  may,  and  often  do,  become  operative  as  laws 
without  his  consent  and  over  his  veto. 

Again^  the  President  and  the  Senate  cannot  make  appoint- 
ments by  classes  and  general  legislation.  The  Constitution 
contemplates  that  an  appointment  shall  be  made  upon  the 
separate  consideration  first  by  the  President  and  afterward 
by  the  Senate  of  each  individual  case  by  name,  and  upon 
its  own  merits;  and  this  constitutional  requirement  is  in  no 
way  met  by  a  law  which  would  induct  men  into  office  by 
classes.  To  hold  otherwise  would  enable  a  two-thirds 
majority  of  each  House  of  Congress,  acting  together,  to  legis- 
late any  number  of  men  by  name  or  by  a  class  into  office 
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without  the  coDseut  of  the  President  at  all.  Of  coarse 
such  legislation  would  be  absolutely  void. 

Coming  to  the  case  in  hand,  if  the  language  of  the  act  of 
1875  were  such  as  to  restore  to  office  in  the  Army  any  officer 
who  had  vacated  such  office,  it  would  be  clearly  unconstitu- 
tional and  invalid ;  but  such  is  not  its  necessary  reading. 
When,  giving  legislation  a  retroactive  effect,  it  is  invalid, 
but  giving  it  a  prospective  effect  it  is  valid,  all  rules  of  con- 
struction require  that  it  shall  be  given  a  prospective  effect 
only ;  and  such  is  the  rule  which  is  and  should  be  applied  to 
this  act  of  1875. 

My  conclusion  is,  therefore, 

(1)  That  when  Lieutenant  Badeau  accepted  and  assumed 
the  duties  of  the  office  of  secretary  of  legation  at  London 
he  thereby  ipso  facto  ceased  to  be  an  officer  of  the  Army, 
and  liis  place  as  such  officer  became  vacant. 

(2)  That  neither  the  act  of  1875  nor  any  of  the  executive 
acts  referred  to  in  your  letter  has  restored  him  to  the  Army ; 
and  he  has,  therefore,  no  legal  right  to  have  his  name  borne 
on  the  retired  list  of  the  Army. 

I  have  the  honor  to  be,  yours,  very  respectfully, 

W.  H.  H.  MILLER. 
The  Secretary  of  War. 


ENLISTED  MEN  OF  THE  MARINE  CORPS. 

The  act  of  February  9,  1889,  chapter  119,  **  to  provide  for  the  deposit  of 
the  savings  of  seamen  of  the  United  States  Navy,"  does  not  extend  to 
enlisted  men  of  the  Marine  Corps. 

The  provisions  of  section  1  of  the  act  of  June  16,  1890,  entitled  '^An  act 
to  prevent  desertions  from  the  Army,  and  for  other  purposes,"  are  ap- 
plicable to  enlisted  men  of  the  Marine  Corps  by  force  and  effect  of 
sections  1612,  Revised  Statutes;  but  thoseof  sections  2, 3,  and  4  of  that 
act  are  inapplicable  thereto. 

Department  of  Justice, 

July  31, 1890. 
Sir:  In  your  communication  of  July  21,  instaut,  you  re- 
quest an  opinion,  first,  as  to  whether  enlisted  men  of  the 
Marine  Corps  serving  on  shipboard  or  on  naval  stations  on 
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land  are  entitled  to  the  benefit  of  the  act  of  February  9, 
1889  (25  Stat,  657),  entitled  "An  act  to  provide  for  the  de- 
posit of  the  savings  of  seamen  of  the  United  States  ^iavy ;" 
and,  secondly,  as  to  whether  sections  1, 2, 3,  and  4  of  the  act 
of  June  16, 1890,  entitled  "An  act  to  prevent  desertions  from 
the  Army  and  for  other  purposes,"  are  to  be  construed  as 
applicable  to  the  enlisted  men  of  the  Marine  Corps. 

As  to  the  first  question,  section  1  of  the  act  of  February 
9, 1889  (8upra)j  provides  as  follows : 

"That  any  enlisted  man  or  appointed  petty  officer  of  the 
Navy  may  deposit  his  savings,  in  sums  not  less  than  five  dol- 
lars, with  the  paymaster  upon  whose  books  his  account  is 
borne;  and  he  shall  be  furnished  with  a  deposit-book,  in 
which  the  said  paymaster  shall  note,  over  his  signature,  the 
amount,  date,  and  place  of  such  deposit.  The  money  so  de- 
posited shall  bo  accounted  for  in  the  same  manner  as  other 
public  funds,  and  shall  pass  to  the  credit  of  the  appropria- 
tion for  'Pay  for  the  Navy,'  and  shall  not  be  subject  to  for- 
feiture by  sentence  of  court-martial,  but  shall  be  forfeited  by 
desertion,  and  shall  not  be  permitted  to  be  paid  until  final 
payment  on  discharge,  or  to  the  heirs  or  representatives  of  a 
deceased  sailor,  and  that  such  deposit  be  exempt  from  liability 
for  such  sailor's  debts :  Provided,  That  the  Government  shall 
be  liable  for  the  amount  deposited  to  the  person  so  deposit- 
ing the  same." 

Section  2  relates  to  interest  on  the  deposits  provided  for  in 
section  1,  and  section  3  confers  power  on  the  Secretary  of 
the  Navy  to  make  regulations  for  carrying  the  act  into  effect. 

This  law  does  not  refer  to  the  Marine  Corps  by  name,  but 
in  its  title  mentions  "seamen"  as  the  persons  for  whose 
benefit  it  was  made,  while  section  1  extends  the  benefit  of 
the  act  to  "  any  enlisted  man  or  appointed  petty  officer  of  the 
NavyJ^  It  also  provides  that  "  the  money  so  deposited"  shall 
pass  to  the  credit  of  the  appropriation  for  "Pay  for  the 
Navy,"  and  "  shall  not  be  permitted  to  be  paid  until  final 
payment  on  discharge,  or  to  the  heirs  or  representatives  of  a 
deceased  sailor,  and  that  such  deposit  be  exempt  from  lia- 
bility for  such  sailor's  debts;"  and  section  2  prescribes  the 
conditions  on  which  the  sailor  shall  be  paid  interest  on  such 
deposit  on  his  final  discharge.    In  its  literal  sense  it  would 
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seem  that  this  law  does  not  embrace  any  branch  of  the  serv- 
ice but  the  !Navy  proper. 

But  the  literal  sense  of  the  law  is  not  necessarily  its  true 
sense,  for  if,  by  taking  the  law  by  its  four  corners  or  by  look- 
ing at  it  in  the  light  of  the  circumstances  in  which  it  was 
passed,  or  by  doing  both,  it  appears  that  its  meaning  should 
be  restricted  or  enlarged  in  order  to  carry  out  the  intention 
of  the  legislature,  it  is  the  duty  of  the  expounder  to  limit  or 
amplify  that  meaning,  as  the  case  may  require. 

It  therefore  becomes  necessary  to  consider  whether,  with- 
out violation  of  the  well-settled  rules  of  interpretation,  it  may 
be  held  that  enlisted  men  of  the  Marine  Corps,  serving  on 
board  ship  orat  naval  stations  on  land,  are  entitled  to  par- 
ticipate in  the  benefit  of  the  act  of  February  9,  1889. 

The  military  establishment  of  the  United  States  consists 
of  three  principal  organizations,  the  Army,  the  Navy,  and 
the  Marine  Corps.  Each  has  an  organization  distinct  from 
that  ot  the  others,  as  plainly  appears  in  the  Revised  Stat- 
utes, aod  each  is  the  object  of  a  distinct  annual  appropria- 
tion by  Congress. 

The  organization  of  the  Marine  Corps  is  assimilated  to  that 
of  the  Army,  but  its  sphere  of  duty  is  mostly  on  board  ship 
or  at  naval  stations  on  land,  and  it  may  be  called  the  police  of 
the  Navy  j  while,  on  the  other  hand,  it  is  always  liable  to  be 
ordered  to  serve  in  coujuctiou  with  the  Army,  and  it  is  sub- 
ject to  the  articles  of  war  or  the  articles  for  the  government 
of  the  Navy,  according  as  it  serves  with  the  one  or  the  olher 
of  these  branches  of  the  service. 

That  the  Marine  Corps  has  a  closer  affinity  with  the  Navy 
than  with  the  Army  is  manifest  both  fro  m  its  designation 
and  from  section  1621  of  the  Revised  Statutes^  which  declares 
that  this  corps  '<  shall  at  all  times  be  subject  to  the  laws  and 
regulations  established  for  the  government  of  the  Navy,  ex- 
cept  when  detached  for  service  with  the  Army  by  order  of  the 
President ;  and  when  so  detached  they  shall  be  subject  to 
the  rules  and  articles  of  war  prescribed  for  the  government 
of  the  Army." 

According  to  this  provision,  the  service  of  the  Marine 
Coips  with  the  Navy  is  its  usual  and  regular  service,  while  that 
with  the  Army  is  unusual  and  exceptional.    This  view  wa& 
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substantially  adopted  by  the  Sapreme  Court  iu  United  States  v. 
Dunn  (120  U.  S.  R.,  249).  After  a  careful  survey  of  all  the  leg- 
islation on  the  subject,  the  court  says  -  ^'  It  seems  to  us  that 
these  provisions  of  the  Bevised  Statutes,  bringing  together 
the  enactments  of  Congress  on  the  subject  of  the  Marine 
Corps,  show  that  the  primary  position  of  that  body  in.  the 
military  service  is  that  of  a  part  of  the  Navy,  and  its  chief 
control  is  placed  under  the  Secretary  of  the  Navy,  there  being 
exceptions,  when  it  may,  by  order  of  the  President  or  some 
one  having  proper  authority,  be  placed  more  immediately,, 
for  temporary  duty,  with  the  Army,  and  under  the  command 
of  the  superior  army  officers."  The  same  view  was  taken  in 
the  case  of  Wilkes  v.  Dinsman  (7  How.,  89). 

In  view,  then,  of  this  peculiar  and  irregular  position  of  the 
Marine  Corps  in  the  public  service,  it  is  not  at  all  surprising 
that  instances  occur  where  legislation  in  terms  confined  to 
the  Army  and  Navy  has  been  held  to  include  the  officers  and 
men  of  the  Marine  Corps. 

The  above  cited  case  of  United  States  v.  Dunn  is  one  of 
these  instances.  The  question  in  that  case  was  whether  a 
gunner  in  the  Navy  was,  as  a  warrant  officer,  entitled  to  have 
credit  for  the  time  he  had  previously  served  as  an  enlisted 
man  in  the  Marine  Corps  under  the  following  provision  of 
the  act  of  March  3, 1883  (22  Stat.,  473),  namely : 

^*And  all  officers  of  the  Navy  shall  be  credited  with  the- 
actual  time  they  may  have  served  as  officers  or  enlisted  men 
in  the  regular  or  volunteer  army  or  navy,  or  both,  and  shall 
receive  all  the  benefits  of  such  actual  service  in  all  respects 
in  the  same  manner  as  if  all  said  service  had  been  continu- 
ous and  iu  the  regular  navy  in  the  lowest  grade  having 
graduated  pay  held  by  such  officer  since  last  entering  the 
service.'^ 

The  accounting  officers  of  the  Treasury  had  refused  to 
allow  the  credit  asked  for,  on  the  ground  that  service  in  the 
Marine  Corps  was  not  service  in  the  Array  or  Navy;  but  tlie 
Supreme  Court,  affirming  the  judgment  of  the  Court  of 
Claims,  held  that  service  as  a  marine  on  board  ship  or  at 
naval  stations  on  land  was  service  in  the  Navy,  and  that,  in 
so  far  as  such  service  was  with  the  Army,  it  was  also  service 
in  the  Army,  within  the  meaning  of  the  law.    It  will  be  ob- 
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served  that  the  court  held  that  service  as  an  enlisted  mariDe 
was  entitled  to  be  credited  as  service  as  an  enlisted  man  in 
the  l^avy. 

The  equity  of  the  applicant  for  the  credit  was  strong,  and 
the  general  term,  "  enlisted  man,''  used  in  the  statute  en- 
abled the  court  to  give  effect  to  that  equity. 

Turning  now  to  the  act  on  which  the  question  in  hand 
arises,  it  does  not  seem  to  me  that  the  considerations  and 
arguments  relied  on  by  the  Supreme  Court  in  United  States 
V.  Dunn  and  Willces  v.  Dinsman  (supra)  have  any  application 
to  that  act,  because  it  extends  the  deposit  system  to  seamen 
and  sailors,  and  uses  the  term  '*  enlisted  men  of  the  Navy  " 
only  once,  and  then  only,  I  am  constrained  to  think,  as  syn- 
onymous with  seaman  or  sailor.  The  use  of  these  terms,  so 
inapx)]icable  to  marines,  and  the  requirement  that  money  de- 
posited under  the  act  shall  pass  to  the  credit  of  the  appro- 
priation for  "jpay  for  the  Navy,^  seem  to  show  that  marines 
were  not  in  contemplation.  There  being  annually  an  appro- 
priation for  pay  for  the  Marine  Corps,  separate  and  distinct 
from  that  for  the  Navy,  1  see  no  reason  why  deposits  made 
by  marines  were  not  directed  to  be  passed  to  the  credit  of 
that  appropriation,  if  it  had  been  intended  to  embrace  that 
branch  of  the  service. 

Another  reason  that  operates  with  roe  against  straining  the 
language  of  the  aet  of  February  9, 1889,  is  that  in  nearly  all 
cases  where  Congress  intends  to  legislate  with  reference  to 
the  Marine  Corps  it  designates  it  especially,  even  in  cases 
where  it  might  properly  be  held  to  be  included  by  the  term 
navy ;  as,  for  example,  in  the  pension  laws  and  the  laws 
establishing  hospitals  for  the  Navy ;  which  shows,  I  think, 
that  Congress  has  not  always  regaided  the  term  navy  as  a 
sufficiently  clear  designation  for  the  Marine  Corps. 

Therefore,  in  disposing  of  the  question  before  me,  it  seems 
better  to  keep  clearly  within  the  rules  of  interpretation,  by 
taking  the  words  of  the  law  in  their  ordinary  sense  and  as 
applicable  to  seamen  or  sailors  and  not  marines,  and  to  leave 
it  to  Congress,  by  additional  legislation,  to  extend  the  bene- 
fit of  the  law  to  the  Marine  Corps,  if  it  should  think  proper 
to  do  so. 

If  this  act  stood  alone  on  the  use  of  the  term  <^  enlisted 
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man  "  in  the  first  section,  the  Dunn  case  might  properly  be 
accepted  asconclasive.  Bat  the  ase  of  the  word  ^'  seamen "  in 
the  title  and  <*  sailor  "  in  several  other  places  in  the  act  seems 
to  show  that  Congress  was  legislating  only  in  regard  to  sea* 
men  proper,  and  therefore  the  Dann  case  is  not  in  point. 

As  safficiently  appears  already,  my  opinion  is  that  the  act 
of  February  9, 1S89,  does  not  embrace  enlisted  men  in  the 
Marme  Corps. 

This  brings  me  to  the  consideration  of  the  second  ques- 
tion,  namely,  whether  sections  1,  2,  3,  and  4  of  the  act  of 
Jane  16, 1890,  entitled  **Au  act  to  prevent  desertions  from 
the  Army,  and  for  other  purposes,"  are  to  be  construed  as  ap- 
plicable to  the  enlisted  men  of  the  Marine  Corps. 

Sections  1,  2,  3,  and  4  of  the  act  of  June  16, 1890,  are  in 
the  following  words : 

"  Sec.  1.  That  from  and  after  the  first  day  of  July,  eigh- 
teen hundred  and  ninety,  there  shall  be  retained  from  the 
pay  of  each  enlisted  man  of  the  Army  the  sum  of  four  dol- 
lars per  month  of  his  monthly  pay  for  the  first  year  of  his  en- 
listment, which  said  sum  shall  not  be  paid  him  until  bis  dis- 
charge from  the  service,  and  shall  be  forfeited  unless  he 
serveJ  honestly  and  faithfully  to  the  date  of  discharge: 
Provided^  That  the  Secretary  of  War  shall  determine  what 
misconduct  shall  constitute  a  failure  to  render  honest  and 
faithful  service  within  the  meaning  of  this  act;  but  no  sol- 
dier who  has  deserted  at  any  time  during  the  term  of  an  en- 
listment shall  be  deemed  to  have  served  such  term  honestly 
and  faithfully;  Provided^  aho^  That  the  sums  retained  from 
the  monthly  pay  of  enlisted  men,  in  accordance  with  section 
one  of  this  act  and  sections  twelve  hundred  and  eighty-one 
and  twelve  hundred  and  eighty-two  of  the  Revised  Statutes, 
shall  be  treated  as  deposits,  upon  which  interest  shall  be  paid 
as  provided  in  sections  thirteen  hundred  and  five,  thirteen 
hundred  and  six,  thirteen  hundred  and  seven,  and  thirteen 
hundred  and  eight  of  the  Kevised  Statutes,  the  said  sums  to 
bear  interest  from  the  end  of  the  year  of  the  soldier's  enlist-, 
ment  in  which  they  shall  have  accrued. 

^^Seg.  2.  That  enlistments  shall  continue  to  be  made  for 
five  years,  as  now  provided  by  law  :  Provided^  That  at  the 
end  of  three  years  from  the  date  of  his  enlistment  every  sol- 
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dier  whose  antecedent  service  has  been  faithfal  shall  be 
entitled  to  receive  a  furlough  for  three  months,  and  that  in 
time  of  peace  he  shall  at  the  end  of  sach  farlough  be  entitle<l 
to  receive  his  discharge  upon  his  own  application :  Pro- 
vided^ further^  That  soldiers  discharged  under  the  provisions 
of  this  section  shall  not  be  entitled  to  the  allowances  pro- 
vided in  section  twelve  hundred  and  ninety  of  the  Revised 
Statutes. 

'<Seo.  3.  That  United  States  marshals  and  their  deputies, 
sheriffs  and  their  deputies,  constables,  and  police  officers  of 
towns' and  cities  are  hereby  authorized  to  apprehend,  arrest, 
and  receive  the  surrender  of  any  deserter  from  the  Army  for 
the  purpose  of  delivering  him  to  any  person  in  the  military 
service  authorized  to  receive  him. 

"Sec.  4.  That  in  time  of  peace  the  President  may,  in  his 
discretion,  and  under  such  rules  and  upon  such  conditions 
as  he  shall  prescribe,  permit  any  enlisted  man  to  purchase 
his  discharge  from  the  Army.  The  purchase  money  to  be 
paid  under  this  section  shall  be  paid  to  a  paymaster  of  the 
Army  and  be  deposited  in  the  Treasury  to  the  credit  of  one 
or  more  of  the  current  appropriations  for  the  support  of  the 
Army,  to  be  indicated  by  the  Secretary  of  War,  and  be  avail- 
able for  the  payment  of  expenses  incurred  during  the  fiscal 
year  in  which  the  discharge  is  made." 

By  section  1612,  Revised  Statutes,  it  is  provided  that  the 
officers  of  the  Marine  Corps  shall  receive  the  same  pay  and 
allowances  and  the  enlisted  men  of  the  corps  shall  receive 
the  same  pay  and  bounty  for  re-enlisting  "  as  are  or  may  he 
provided  by  or  in  pursuance  of  law  for  the  officers  and  en- 
listed men  of  like  grades  in  the  infantry  of  the  Army."  Tliis 
section  is  made  up  of  section  3  of  the  act  of  June  30,  1834  (4 
Stat.  713),  and  a  provision  of  section  1  of  the  act  of  August 
5,  1854  (10  Stat.,  586). 

As  section  1  of  the  act  of  June  16, 1890,  is,  in  effect,  amend- 
atory of  sections  1281  and  1283,  and  refers  to  them  and  relates 
to  the  same  subject-matter,  it  follows  that  that  section,  like 
the  others,  is  made  applicable  to  the  Marine  Corps  by  sec- 
tion 1612,  which  was  intended  to  operate  njpon  future  as  well 
as  existing  legislation  on  pay,  allowances,  and  bounty  in  the 
Army. 
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It  may  be  said,  furthermore,  that  Congress  mnst  be  pre- 
sumed to  have  known  the  long  standing  practice  hereafter 
referred  to,  of  treating  sections  1281, 1282,  and  1290  as  appli- 
<5able  to  the  Marine  Corps,  and  may  well  be  supposed  to  have 
<5onteinphited  that  section  1  of  the  act  of  1890  would  be  held 
also  applicable  to  the  corps. 

Moreover,  in  your  communication  submitting  the  question 
under  consideration,  you  inform  me  that  *^  it  is  the  practice 
of  this  Department  and  of  the  accounting  officers  of.  the 
Treasury  to  apply  to  the  enlisted  men  in  the  Marine  Corps, 
in  regulating  the  pay  and  increase  thereof  on  account  of  serv- 
ice, the  retention  of  pay  until  the  expiration  of  enlistments, 
and  allowances  for  transportation  from  the  place  of  discharge 
to  the  place  of  enlistment,  the  provisions  of  sections  1281, 
1282,  and  1290  of  the  Kevised  Statutes." 

The  sections  referred  to  by  you,  in  the  passage  just  quoted, 
form  part  of  the  legislation  regulating  the  pay  of  enlisted 
men  in  the  Army,  and  are,  I  think,  applicable  to  the  Marine 
Corps  by  force  of  section  1612.  It  is  to  be  remembered  that 
the  legislation  embodied  in  those  sections  has  been  substan- 
tially the  law  for  many  years,  and  that  the  Navy  Depart- 
ment and  the  accounting  officers  of  the  Treasury  have  been 
used  to  regard  it  as  applicable  to  the  Marine  Corps.  This 
practice  I  would  consider  as  settling  the  question,  if  I  had 
any  doubt  on  the  subject,  as  great  deference  is  due  to  the 
practical  construction  put  on  a  doubtful  law  by  the  officers 
who  apply  it  to  its  subject-matter  ( United  States  v.  Eill^  120 
U.  S.  R.,169). 

It  remains  to  consider  the  other  sections  of  the  act  of  June 
16, 1890. 

In  such  consideration  the  proposition,  settled  in  the  Dunn 
€ase  {8upra)j  that  the  Marine  Corps,  except  when  otherwise 
specially  provided,  is  classified  rather  as  a  part  of  the  Navy 
than  of  the  Army,  must  be  kept  in  mind. 

Section  2  declares  that  enlistments  shall  be  made  for  five 
years,  and  provides  that  at  the  end  of  three  years  from  the  ■ 
date  of  his  enlistment  every  soldier  shall  be  entitled  to  a  fur- 
lough for  three  moi>ths,  and  in  time  of  peace  may  be  dis- 
<;harged  at  the  expiration  of  the  furlough  on  his  own  appli- 
cation, and  it  further  provides  that  the  soldier  so  discharged 
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shall  not  receive  the  allowances  given  by  section  1290,  lie- 
vised  Statutes. 

So  far  as  I  am  able  to  discover,  there  is  no  provision  of  law, 
certainly  no  such  provision  is  among  the  several  references 
kindly  furnished  by  you,  under  which  this  section  can  be 
held  applicable  to  the  Marine  Corps.  Its  main  object  is  to 
allow  furloughs  under  certain  conditions,  and  its  reference  to 
8ecti9n  1290  is  incidental  to  that  subject  only. 

And  I  am  equally  at  a  loss  as  to  any  statute  under  which 
it  may  be  held  that  sections  3  and  4  are  applicable  to  the 
Marine  Corps.  You  poiut  to  no  such  legislation,  and  I  can 
find  none.  Section  3  empowers  certain  civil  officers  to  arrest 
deserters,  and  section  4  provides  for  the  purchasing  of  hi& 
discharge  by  any  eu listed  man  in  the  Army. 

As  there  is  neither  statute  nor  departmental  usage  modify- 
ing the  ordinary  meaning  of  the  language  of  these  three  sec- 
tions as  applicable  to  the  Army  only,  it  results  that,  in  my 
opinion,  sections  2,  3,  and  4  of  the  act  of  June  16, 1890,  were 
not  intended  to  embrace  the  Marine  Corps. 

I  have  the  honor  to  be,  very  respectfully, 

W.  H.  H.  mLLER. 

The  Sbobbtaby  of  the  Navy. 


CIVIL  SERVICE— APPLICATION  FOR  EXAMINATION. 

The  words  *' departmental  service^'  and  'Hhe  service/' as  ased  in  the 
proviso  in  that  part  of  the  legislative,  executive,  and  judicial  appro- 
priation act  of  July  11,  1890,  chap.  667,  which  relates  to  the  Civil  Serv- 
ice CommissioD,  mean  the  classified  civil  service  as  established  by  sec- 
tion 163,  Revised  Statutes,  and  section  6  of  the  act  of  January  16, 1883, 
chapter  27. 

The  words  in  tlfe  same  proviso,  viz,  **  promotion  or  appointment  in  other 
branches  of  the  Government,"  signify  promotion  or  appointment  in  the 
classified  service  of  some  other  Department  than  that  to  which  the  ap- 
plicant may  belong. 

Semble  that  an  application  for  a  transfer  is  not  within  the  exception  of 
the  proviso. 

Congress  not  having  designated  in  the  proviso  any  partioalar  oonnty 
officer  or  officers  who  may  make  the  certificate  required  to  accompaoy 
the  application,  this  matter  must  be  presumed  to  have  been  left  as  » 
subject  for  regulation  by  the  Civil  Service  Commission. 
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Department  of  Justice, 

August  2,  1890. 

Sir  :  Your  communication  of  the  29th  of  July  ultimo  sub- 
mits for  opinion  a  series  of  questions  arising  upon  the  follow- 
ing proviso  contained  in  the  legislative,  executive,  and  judicial 
appropriation  act  approved  July  11, 1800,  in  connection  with 
the  appropriations  for  the  Civil  Service  Commission ;  that  is 
to  say :  "  Provided^  That  hereafter  every  application  for  ex- 
amination before  tlie  Civil  Service  Commission  for  appoint- 
ment in  the  departmental  service  in  the  District  of  Columbia 
shall  be  accompanied  by  a  certificate  of  an  officer,  with  his 
official  seal  attached,  of  the  county  and  State  of  which  the 
applicant  claims  to  be  a  citizen,  that  such  applicant  was  at 
the  time  of  making  such  application  an  actual  bona  fide  resi- 
dent of  said  county,  and  had  been  such  resident  for  a  period 
of  not  less  than  six  months  next  preceding;  but  this  provis- 
ion shall  not  apply  to  persons  who  may  be  in  the  service  and 
seek  promotion  or  appointment  in  any  other  branches  of  the 
Government.'' 

(1)  The  first  question  is,  "  whether  the  word  *  service,'  in 
the  last  clause  of  the  proviso,  can  be  held  to  mean  'classified 
departmental  service,'  in  view  of  the  fact  that  the  proviso 
relates  to  api)lications  for  examination  for  that  service  only ; 
or,  if  not,  then  to  what  the  word  does  apply." 

The  proviso  in  question  is  appended  to  the  following  clause 
or  item  in  the  said  act,  namely :  "  For  necessary  traveling  ex- 
penses, including  those  of  examiners  acting  under  the  direc- 
tion of  the  Commission,  and  for  expenses  of  examinations  and 
investigations  held  otherwise  than  at  Washington,  five  thou- 
sand two  hundred  and  fifty  dollars." 

It  is  observed,  furthermore,  that  this  clause  and  its  proviso 
are  to  be  found  in  a  division  of  the  act  which  is  entitled 
"  Civil  Service  Commission." 

The  word  "service"  occurs  three  times  in  the  proviso. 
First,  as  a  part  of  the  legal  designation  of  the  Commission,  a 
use  of  the  word  which  calls  for  no  further  notice  in  this  dis- 
cussion ;  secondly,  in  confining  the  proviso  to  applications 
for  examination  "  for  appointment  in  the  departmental  service 
in  the  District  of  Columbia;"  and,  thirdly,  in  excepting  from 
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the  operation  of  the  proviso  ^^  persous  who  may  be  in  the  serv- 
ice and  seek  promotion  or  appointment  in  other  branches  of 
the  Government." 

I  am  quite  satisfied  that  the  words  ^'departmental  service'^ 
and  ^'  the  service  "  as  nsed  in  the  proviso  mean  one  and  the 
same  thing,  namely,  the  classified  civil  service^  as  established 
by  section  163  of  the  Revised  Statutes  and  paragraph  3  of 
section  G  of  the  civil  service  act  of  January  16, 1883.  This 
seems  free  from  doubt,  when  we  construe  the  language  of  the 
proviso  with  direct  reference  to  its  subject-matter,  which  is 
the  limitation  within  which  the  words  of  the  law-giver  are  to 
be  confined. 

To  make  this  answer  complete,  however,  it  remains  to  be 
said  that  the  full  meaning  of  the  words  '*  who  may  be  in  the 
8ervice  and  seek  promotion  or  appointment  in  any  other 
branch  of  the  Government"  is  as  though  expressed  in  the 
following  language,  namely :  who  may  be  in  the  classified 
civil  service  in  any  Department  and  seek  promotion  or  ap- 
pointment in  any  other  Department  of  the  Government.  To 
belong  to  the  classified  departmental  civil  service  at  all  means^ 
undoubtedly,  to  be  in  that  service  in  some  one  Department.  I 
would  add  that  there  seems  to  be  a  good  reason  for  the  ex- 
ception in  favor  of  applicants  from  outside  the  District  of 
Columbia,  already  in  the  service,  for  promotion  or  appoint- 
ment, namely,  that  their  continued  residence  in  the  District 
might  render  it  difficult  for  them  to  obtain  the  required  cer- 
tificate. It  was  for  this  reason,  no  doubt,  deemed  unjust  by 
Congress  to  make  this  stringent  legislation  applicable  to  such 
cases. 

(2)  The  second  qnestion  is, '^  whether  the  words 'promotion 
or  appointment  in  other  branches  of  the  Government,' can  be 
held  to  mean  promotion  or  appointment  in  other  branches  of 
the  classified  departmental  service  of  the  Government,  and 
be  thus  limited  in  their  application ;  or,  if  not,  then  what 
their  meaning  and  limitation  are." 

My  opinion  is,  as  already  stated,  that  the  vords  "pro- 
motion or  appointment  in  any  other  branches  of  the  Gov- 
ernment" mean  promotion  or  appointment  to  the  classified 
civil  service  of  some  other  Department  than  that  to  which 
the  applicant  may  belong.    I  am  not  called  on  to  consider 
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i^hether  there  caD  be  a  promotion  from  the  service  iu  one 
Department  to  that  in  another^  as  there  can  be  an  appoint- 
ment, and,  consequently,  do  not  consider  that  question. 

(3)  The  third  question  is,  "whether  the  persons  whose  cases 
are  stated  above  must  comply  with  the  requirement  of  the 
proviso,  or  are  exempted  from  such  compliance  under  the 
last  clause  thereof?  " 

What  has  been  said  already  will  enable  the  Civil  Service 
Commission  to  dispose  of  each  case  mentioned  by  them,  with- 
out difficulty.  I  would  add,  however,  with  reference  to  the 
case  of  Thomas  P.  Kingsbury,  that  it  is  not  entirely  clear 
whether  the  application  is  tor  transfer  or  promotion  or  ap- 
pointment. If  it  is  for  a  transfer  merely,  it  does  not  fall 
within  the  exception  of«the  proviso. 

(4)  The  next  question  is,  \^  what  officers  may  make  the  cer- 
tificate required." 

The  law  says  that  every  application  for  examination 
"  shall  be  accompanied  by  a  certificate  of  an  officer,  with  his 
official  seal  attached,  of  the  county  and  State  of  which  the 
applicant  claims  to  be  a  citizen,  that  such  applicant  was," 
and  so  forth. 

Congress  has  not  seen  fit  to  designate  any  particular  county 
officer,  and  therefore  must  be  presumed  to  have  left  it  to  the 
Civil  Service  Commission  to  make  that  matter  the  subject  of 
a  regulation.  It  was,  no  doubt,  wise  in  Congress  to  stop  with 
the  requirement  that  the  certificate  shall  be  made  by  some 
officer  of  the  county  and  State  of  which  the  applicant  claims 
to  be  a  resident,  for  the  designation  by  Congress  of  an  offi- 
cer or  officers  might  have  led  to  difficulty,  in  view  of  the 
dififerences  in  the  particular  of  county  organization  in  some 
of  the  States,  and  the  changes  in  that  particular  that  are 
going  on  pretty  much  all  the  time, 

I  have  the  honor  to  be,  yours,  very  respectfully, 

W.  H.  H.  MILLER. 

The  President. 
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FORT  SELDEN,  NEW  MEXICO. 

Where  application  was  made  to»the  Secretary  of  War  for  license  to  con- 
struct and  maintain  an  irrigating  ditch  through  the  military  reserva- 
tion at  Fort  Selden,  N.  Mex.,  the  licensee  to  furnish  free  to  the  United 
States  all  water  required  for  military  purposes:  -^drise^  that^  in  view 
of  the  benefits  to  be  derived  by  the  fort  from  the  use  of  the  water  and 
other  considerations,  such  license  may  properly  be  granted  under  well 
considered  restrictions  and  revocable  at  the  will  and  pleasure  of  the 
Secretary. 

Department  of  Justice, 

August  4, 1890. 
Sib  :  Before  considering  the  questions  submitted  for  opin- 
ion by  your  communication  of  February  20,  ultimo,  I  beg  to 
say  that  it  would  have  received  earlier  attention  but  for  one 
of  those  accidents  (the  mislaying  of  the  papers)  which  may 
occur  in  any  well-regulated  service. 
The  questions  for  consideration  are: 

(1)  Has  the  Secretary  of  War  the  legal  authority  to  grant 
a  license,  revocable  at  the  pleasure  of  the  Secretary  of  War^ 
to  construct  and  maintain  an  irrigating  ditch  through  a 
United  States  military  reservation  ? 

(2)  If  the  Secretary  of  War  has  such  authority,  what  con- 
ditions should  be  imposed  in  the  case  under  consideration  f 

As  the  second  question  is  not  one  of  law,  and  is  therefore 
beyond  the  competency  of  this  Department,  I  will  proceed 
to  consider  the  first  question  only. 

This  question  I  must  confine  to  the  actual  case  which  was 
liefore  you  for  action,  namely,  an  application  to  you  by  one 
W.  H.  H.  Llewellyn  for  a  revocable  license  to  enter  upon  the 
military  reservation  at  Fort  Selden,  N.  Mex.,  and  construct 
and  maintain  thereon  an  irrigating  ditch  30  feet  wide  and  5 
feet  deep  along  a  specified  route,  upon  condition  that  no 
right,  no  claim  shall  arise  against  the  (Jnited  States  in  con- 
sequence  thereof,  and  that  the  licensee  shall  furnish  free  to 
the  United  States  all  water  required  for  military  purposes. 

It  has  been  the  practice  for  many  years  for  the  Secretary 
of  War,  and  sometimes  the  President,  as  the  files  of  your 
Department  will  no  doubt  show,  to  grant  revocable  licenses 
to  individuals  to  enter  upon  military  reservations  and  prose- 
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cnte  audertakings  there  which  may  be  beneficial  to  the  mili- 
tary branch  of  the  pablic  service  as  well  as  advantageous  to 
the  licensees. 

For  many  years  a  part  of  the  tracks  of  the  Baltimore  and 
Ohio  Railroad  Company  was  laid  by  a  revocable  license  on 
a  part  of  the  land  at  Harper's  Ferry  used  by  the  United 
States  for  a  manufactory  of  arms.  Under  a  similar  license 
a  part  of  the  land  belonging  to  the  fort  at  Old  Point  Comfort 
was  allowed  to  be  used  as  a  site  for  a  hotel,  and  in  186  i  Presi- 
dent Lincoln  gave  a  license  of  this  kind  to  a  railroad  com- 
pany to  use  a  part  of  the  Government  land  at  Sandy  Hook, 
and  in  1869  another  license  was  granted  to  said  company  to 
use  part  of  the  same  laud  '^  so  long  as  it  may  be  considered 
expedient  and  for  the  public  interest  by  the  Secretary  of  War, 
or  other  proper  officer  of  the  Government,  in  charge  of  the 
United  States  lands  at  Sandy  Hook."    (See  16  Upin.,  212.) 

In  this  case  the  license  applied  for  relates  to  a  military  res- 
ervation situated  in  an  arid  region,  and  therefore,  in  view  of 
the  advantage  to  Fort  Selden  of  the  use  of  this  water,  and  in 
view  of  the  frequent  exercise  of  a  similar  power  by  granting 
such  licenses  as  occasions^have  arisen  through  so  many  years, 
it  seems  clear  that  such  license  may  be  granted,  the  same  to 
be  under  well  considered  restrictions  and  revocable  at  the 
will  and  pleasure  of  the  Secretary  of  War. 

I  have  the  honor  to  be,  yours,  very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  War. 


DEPUTY  SURVEYOR  OF  CUSTOMS. 

There  is  no  statutory  provision  authorizing  the  appointment  of  more 
than  one  depnty  surevyor  of  oastoms,  at  the  same  time,  at  each  of  the 
ports  named  in  section  2722,  Revised  Statutes. 

Department  op  Justice, 

August  5, 1890. 

Sir:  Your  note  of  the  30th  ultimo,  asking  an  opinion  as 

to  whether  the  Treasury  Department  has  power,  under  the 

provisions  of  section  2722,  Revised  Statutes,  to  appoint  more 

than  one  deputy  surveyor  of  customs  at  each  of  the  ports 
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named  therein,  is  received.  That  section  is  as  follows: 
"The  deputy  surveyors  at  New  York,  Boston,  Portland, 
Philadelphia,  Baltimore,  l^ew  Orleans,  and  Portland,  in 
Maine,  shall  receive  a  salary  of  two  thousand  five  hundred 
dollars  a  year  each,  payable  out  of  the  appropriation  for  ex- 
penses of  collecting  the  revenue  from  customs." 

I  am  unable  to  find  any  statute  authorizing  the  Secretary 
of  the  Treasury  to  appoint  a  deputy  surveyor  of  customs. 

By  section  2630  it  is  provided  that  "  every  collector  of 
customs  shall  have  authority,  with  the  approval  of  the  Sec- 
retary of  the  Treasury,  to  emi)loy  within  his  district  such 
number  of  proper  persons  as  deputy  collectors  of  the  customs 
as  he  shall  deem  necessary ;  and  such  deputies  are  declared  to 
be  officers  of  the  customs.  And  in  cases  of  occasional  and 
necessary  absence,  or  of  sickness,  any  collector  may  exercise 
his  powers  and  perform  his  duties  by  deputy,  duly  consti- 
tuted under  his  hand  and  seal,  and  he  shall  be  answerable 
for  the  aets  of  such  deputy  in  the  execution  of  such  trust.'^ 

It  wiU  be  noticed  that  here  is  a  provision  for  the  appoint- 
ment of  a  discretionary  number  of  deputy  collectors  who  are 
declared  to  be  Government  officers. 

With  reference  to  surveyors,  however,  I  find  no  such  pro- 
vision ;  on  the  other  hand,  section  2633  reads :  "  Every  naval 
officer  and  surveyor,  in  cases  of  occasional  and  necessary  ab- 
sence, or  of  sickness,  and  not  otherwise,  may  respectively  exer- 
cise and  perfqrm  his  functions,  powers,  and  duties  by  deputy, 
duly  constituted  under  their-hands  and  seals  respectively, 
for  whom,  in  the  execution  of  their  trust,  they  shall  respect- 
ively be  answerable.'^ 

This  seems  to  limit  the  power  to  the  appointment  of  a  sin- 
gle deputy,  and  that  for  a  special  purpose.  Sections  2630 
and  2632  were  both  parts  of  the  same  act  passed  in  1799. 

Section  2634  reads  as  follows :  "  The  Secretary  of  the 
Treasury  may,  from  time  to  time,  except  in  c<ises  otherwise 
provided,  limit  and  fix  the  number  and  compensation  of  the 
clerks  to  bo  employed  by  any  collector,  naval  officer,  or  sur- 
veyor, and  may  limit  and  fix  the  compensation  of  any  deputy 
of  any  such  collector,  naval  officer,  or  surveyor." 

It  is  noticeable  that  in  this  section  the  Secretary  is  given 
the  power  to  limit  and  fix  the  number  and  compensation  of 
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clerks ;  but  only  the  compensation,  not  the  number^  of  depa- 
ties.  No  authority  in  this  section,  therefore,  can  be  found 
for  an  increase  in  the  number  of  deputy  surveyors. 

The  legal  status  of  the  matter,  then,  seems  to  be,  that  of 
the  three  officers  originally  authorized  to  act  by  deputy,  only 
one  has  been  granted  an  increase  in  the  number  of  deputies. 
Section  2722,  it  is  true,  uses  the  term  "deputy surveyors" in 
the  plural ;  but  this  is  accounted  for  by  the  fact  that  the 
legislation  is  applicable  to  each  of  the  different  cities  consti- 
tuting a  class.  No  implication,  therefore,  in  favor  of  the 
power  in  question  arises  from  the  language  of  this  section ; 
on  the  other  hand,  I  think  section  2721  and  section  2723  are 
of  some  significance  as  against  the  existence  of  such  a  power. 
Those  sections  read  as  follows : 

Section  2721  *'  The  deputy  surveyor  at  San  Francisco 
shall  receive  a  salary  of  three  thousand  dollars  a  year." 

Section  2723.  The  deputy  surveyor  at  Savannah  shall  re- 
ceive as  salary  not  more  than  one  thousand  five  hundred  dol- 
lars a  year." 

The  sole  purpose  of  section  2722,  iu  my  judgment,  was  to 
fix  the  salary  of  the  deputy  in  each  of  the  cities  named,  but 
just  as  iu  section  272 L  the  salary  of  the  deputy  surveyor, 
evidently  only  one,  at  San  Francisco  is  fixed  at  $3,000,  and  iu 
section  2723  the  salary  of  the  deputy  surveyor  at  Savannah 
is  fixed  at  not  more  than  $1,500. 

It  is  true  that  the  language  of  section  2746,  which  reads 
as  fallows :  "  An  additional  compensation  of  twenty-five  per 
centum  shall  be  continued  to  the  appraisers  (deputy  collec- 
tors, deputy  surveyors,  and  deputy  naval  officers),  and 
weighers,  at  the  port  of  San  Francisco,"  seems  to  contem- 
plate a  plurality  of  deputy  surveyors ;  but  a  reference  to  the 
original  act,  of  which  section  2746  is  Hupposed  to  be  the  ex- 
pression in  the  revision,  shows  that  no  such  plurality  is  jus- 
tified ty  the  language  of  that  act.  I  also  observe  that  in  an 
opinion  by  Attorney-General  Devens  (15  Opin.,  356)  he  as- 
sun>es  that  there  may  be  more  deputies  thau  one,  but  he 
cites  no  statute  to  that  effect,  and  I  can  find  none. 

My  conclusion,  therefore,  is  that  there  is  statutory  author- 
ity for  the  surveyor  to  have  one,  and  only  one,  deputy  at  the 
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same  time,  but  that  the  Secretary  may  give  to  such  surveyor 
such  number  of  clerks  as^  in  his  judgmeut,  the- exigencies  of 
the  service  may  require, 

I  have  the  honor  to  be,  very  respectfully, 

W.  H.  H.  MILLEfi. 
The  Secbetaey  of  the  Treasuey. 


INSPECTORS  OF  STEAM- VESSELS. 

An  applicant  for  appointment  as  an  inspector  of  boilers,  under  section 
4415,  Revised  Statutes,  should  have  not  only  the  technical  knowledge, 
but  the  actual  professional  experience  of  a  practical  engineer  on  a 
steam- vessel. 

DEPARTMENT  OF  JUSTICE, 

August  II,  1890. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  July  30,  asking  an  opinion  on  the  construction  of 
section  4415,  Revised  Statutes,  relating  to  the  method  of 
selecting  local  inspectors  of  steam-vessels. 

That  section  requires  that  the  board  selecting  such  inspect- 
ors shall,  '*  when  designating  an  inspector  of  boilers,  select 
a  person  of  good  character  and  suitable  qualifications  <ind 
attainments  to  perform  the  services  required  of  inspectors  of 
boilers,  who,  from  his  knowledge  and  experience  of  the  duties 
of  an  engineer  employed  in  navigating  vessels  by  steam,  and 
also  of  the  construction  and  use  of  boilers,  and  machinery 
and  appurtenances  therewith  connected,  is  able  to  form  a 
reliable  opinion  of  the  strength,  form,  workmanship,  and 
suitableness  of  boilers  and  machinery  to  be  employed  without 
hazard  to  life,  from  imperfection  in  the  material,  workman- 
ship, or  arrangement  of  any  part  of  such  apparatus  for 
steaming." 

You  ask,  "  Is  it  necessary  that  an  applicant  for  appoint- 
ment as  a  local  inspector  should  have  the  actual  experience 
in  the  manipulation  of  steam  machinery  of  a  professional 
engineer  on  a  steam-boat  or  steam-ship  f" 

It  seems  to  me  that  the  language  of  the  statute  impera- 
tively requires  an  affirmative  answer.  It  says  that  the  board 
shall  select  a  person  "  who  from  his  knowledge  and  experience 
ofilie  duties  of  an  engineer  employed  in  navigating  vessels 
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by  steam,''  etc.,  "  is  liable  to  form  a  reliable  opinion  of  the 
strength,  form,  workmanship  and  suitableness  of  boilers  and 
machinery,''  etc.  How  is  he  to  obtain  the  knowledge  and 
experience  of  the  dnties  of  an  engineer,  except  by  actual 
practice  f  It  is  clear  to  my  mind  that  the  law  requires  a  man 
not  only  with  the  technical  knowledge  but  with  the  actual 
professional  experience  of  a  practical  engineer. 
Very  respectfully, 

W.  H.  H.  MTLLEE. 

The  Secretary  of  the  Treasury. 


NATIONAL  BANKING  ASSOCIATIONS. 

The  expenses  of  proceedings  instituted  by  the  Comptroller  of  the  Car- 
rency  for  the  forfeiture  of  the  charter  of  a  national  banking  association, 
including  the  fee  of  the  United  States  attorney  for  his  services  in  such 
proceedings,  should  be  defrayed  out  of  the  funds  or  assets  of  the  asso- 
ciation. 

What  would  be  a  reasouable  fee  for  the  services  of  the  district  attorney 
depends  upon  the  circumstances  of  the  particular  case. 

Department  op  Justice, 

Ati{fU8t  11,  1890. 
Sir  :  By  your  letter  of  August  1  you  ask  my  opinion — 

(1)  As  to  whether  it  is  the  duty  of  a  district  attorney  to 
institute  proceedings  for  the  forfeiture  of  the  charter  of  a 
national  bank  which  has  incurred  a  liability  to  such  forfeiture, 
without  charge  for  his  services  against  the  assets  of  the  bank. 

(2)  If  the  trust  fund  is  chargeable  for  the  services  of  the 
district  attorney,  what  would  be  a  reasonable  fee  ? 

Section  5239  reads  as  follows :  "  If  the  directors  of  any 
national  banking  association  shall  knowingly  violate,  or 
knowingly  permit  any  of  the .  officers,  agents,  or  servants  of 
the  association  to  violate,  any  of  the  provisions  of  this  title, 
all  the  rights,  privileges,  and  franchises  of  the  association 
shall  be  thereby  forfeited.  Such  violation  shall,  however,  be 
determined  and  adjudged  by  a  proper  circuit,  district,  or 
Territorial  court  of  the  United  States,  in  a  suit  brought  for 
that  purpose  by  the  Comptroller  of  the  Currency,  in  his  own 
name,  before  the  association  shall  be  declared  dissolved.  And 
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in  cases  of  such  violation  every  director  who  participated  in 
or  assented  to  the  same  shall  be  held  liable  in  his  personal 
and  individual  capacity  for  all  damages  which  the  associa- 
tion, its  shareholders,  or  any  other  person  shall  have  sus- 
tained in  consequence  of  such  violation.'' 

Section  380,  Revised  Statutes,  reads  as  follows :  ^^  All  suits 
and  proceedings  arising  out  of  the  provisions  of  the  law  gov- 
erning national  banking  associations,  in  which  the  United 
States  or  anj  of  its  officers  or  agents  shall  be  parties,  shall 
be  conducted  by  the  district  attorneys  of  the  several  districts 
under  the  direction  and  supervision  of  the  Solicitor  of  the 
Treasury.'' 

In  my  opinion  section  5239  does  not-  contemplate  that 
proceedings  for  forfeiture  shall  be  commenced  and  a  forfeiture 
decreed  in  every  case  in  which  the  directors  of  a  national 
banking  association  knowingly  violate  or  knowingly  permit 
any  of  its  officers,  agents,  or  servants  of  the  association  to 
violate  the  banking  law.  On  the  contrary,  it  seems  to  me 
that  in  the  matter  of  instituting  proceedings  for  a  forfeiture 
on  account  of  such  violation,  the  Comptroller  is  invested  with 
a  discretion.  In  many  cases  such  violatio'is  may  occur,  and 
still  neither  public  policy  nor  private  interests  require  the 
enforcement  of  the  forfeiture.  In  such  cases,  such  proceed- 
ings would  involve  a  useless  expense.  In  my  opinion,  it  was 
the  purpose  of  Congress,  in  this  section,  to  leave  the  question 
whether  such  forfeiture  should  be  enforced  to  the  Comp- 
troller, as  a  matter  pertaining  to  the  administration  of  the 
affairs  of  the  bank. 

Section  5238,  Revised  Statutes,  reads  as  follows :  <<  All  fees 
for  protesting  the  notes  issued  by  any  national  banking  asso- 
ciation shall  be  paid  by  the  person  procuring  the  protest  to 
be  made,  and  such  association  shall  be  liable  therefor ;  but 
no  part  of  the  bonds  deposited  by  such  association  shall  be 
applied  to  the  payment  of  such  fees.  All  expenses  of  any 
preliminary  or  other  examinations  into  the  condition  of  any 
association  shall  be  paid  by  such  association.  All  expenses 
of  any  receivership  shall  be  paid  out  of  the  assets  of  such 
association  before  distribution  of  the  proceeds  thereof." 

The  policy  of  this  section  seems  to  be  that  all  expenses 
incurred  in  the   administration  of  the  affairs  of  the  bank 
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shall  be  paid  out  of  the  assets  of  the  bank,  As  the  charter 
vras  granted  for  the  purpose  of  private  gain,  it  would 
seem  that  the  cost  of  the  forfeiture,  in  case  such  forfeiture 
has  been  made  necessary  by  the  malfeasance  of  its  officers^ 
should  be  paid  out  of  the  funds  of  the  bank.  This  would 
seem  to  be  in  harmgny  with  the  last-quoted  section,  which 
puts  all  expenses  of  any  receivership  and  of  all  examinations 
into  the  condition  of  the  bank  upon  the  fuuds  of  the  bank. 

Moreover,  the  Government,  as  such,  has  no  direct  interest 
in  the  forfeiture  of  the  charter  of  the  bank.  If  it  had,  and  if 
it  were  the  purpose  of  this  legislation  to  impose  the  expense 
of  such  forfeiture  upon  the  Government  as  a  public  charge, 
it  would  have  been  more  in  accordance  with  propriety  and 
usage  that  the  proceeding  to  that  end  should  be  in  the  name 
of  the  United  States,  instead  of  the  name  of  the  Gomp- 
trpUer. 

My  conclusion,  therefore,  is  that  the  expense  of  such  pro- 
ceeding for  forfeiture  should  be  paid  out  of  the  funds  of  the 
bank. 

As  to  the  second  question,  it  is  impossible  to  give  an 
answer.  Indeed,  it  is  not  a  question  of  law  at  all,  but  a 
question  of  fact,  depending  upon  the  circumstances  of  each 
particular  case. 

Tours,  truly, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


NORTH  AND  SOUTH  DAKOTA  LAND  GRANT. 

Under  the  provisions  of  section  14  of  the  act  of  February  2*2,  1889,  chap- 
ter ifV)f  the  States  of  North  Dakota  and  South  Dakota  take  each  seventy- 
two  sections  of  land  for  university  purposes. 

Lands  which  were  selected  for  the  Territory  of  Dakota  under  the  act  of 
Febmary  IB,  1881,  chapter  61,  and  which  lie  within  the  State  of  South 
Dakota,  should  be  certified  to  that  State. 

Department  of  Justice, 

August  11,  1890. 
Sir:  Your  communication  of  August  4,  relative  to  the 
construction  of  section  14  of  the  act  of  February  22,  L889, 
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providiug  for  the  admission  of  the  States  of  North  Dakota, 
South  Dakota,  Montana,  and  Washington,  is  received. 
In  this  commutiicatiou  yon  state  two  questions: 

(1)  »*By  this  act  is  there  a  grant  of  seventy-two  sections 
of  land  to  the  State  of  North  Dakota  and  seventy-two  sec- 
tions to  the  State  of  South  Dakota,  or  does  each  State  take 
under  the  grant  only  thirty-six  sections  f '^ 

(2)  "Shall  the  lands  which  were  selected  for  the  Territory 
and  which  lie  wholly  within  the  State  of  South  Dakota  be 
certified  by  this  office  to  that  State,  or  shall  they  be  certified 
to  both  North  Dakota  and  South  Dakota  jointly!" 

Section  14,  so  far  as  it  pertains  to  this  question,  reads  as 
follows : 

"  That  the  lands  granted  to  the  Territories  of  Dakota  and 
Montana  by  the  act  of  February  18,  1881,  entitled*  An  act  to 
grant  lands  to  Dakota,  Montana,  Arizona,  Idaho,  and  Wyom- 
ing, for  university  purposes,'  are  hereby  vested  in  the  States  of 
South  Dakota,  North  Dakota,  and  Montana,  respectively,  if 
snch  States  are  admitted  into  the  Union,  as  provided  in  this 
act,  to  the  extent  of  the  full  quantity  of  seventy-two  sections 
to  each  of  said  States,  and  any  portion  of  said  lands  that 
may  not  have  been  selected  by  either  of  said  Territories  of 
Dakota  or  Montana  may  be  selected  by  the  respective  States 
aforesaid,  •  •  •  and  such  quantity  of  the  lands  author- 
ized by  the  fourth  section  of  the  act  of  July  17,  1851,  to  be 
reserved  for  university  purposes  in  the  Territory  of  Wash- 
ington as,  together  with  the  lands  confirmed  to  the  vendees 
of  the  Territory  by  the  act  of  March  14,  1864,  will  make  the 
full  quantity  of  seventy-two  entire  sections,  are  hereby 
granted  in  like  manner  to  the  State  of  Washington  for  the 
purposes  of  a  university  in  said  State.   •    •    • 

'*  The  section  of  land  granted  by  the  act  of  June  16,  1880, 
to  the  Territory  of  Dakota,  for  an  asylum  for  the  insane, 
will,  upon  the  admission  of  said  State  of  South  Dakota  into 
the  CJnion,  become  the  property  of  said  State." 

An  examination  of  this  entire  act  shows  a  purpose  on  the 
part  of  Congress,  in  making  the  grant  of  lands  to  the  four 
new  States,  to  place  them  upon  an  equality;  that  is,  that 
each  new  State,  counting  what  has  already  been  granted, 
shall  receive  under  this  act  such  a  quantity  of  lands,  for  the 
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various  parposes  named,  as  will  make  the  endowment  for 
sach  pnrposes  eqnal  to  that  of  each  of  the  other  new  States. 

It  is  true  that  the  act  of  February  18, 1881  (21  Stat.,  326), 
granted  only  seventy-two  sections  of  lands  to  the  entire  Ter- 
ritory of  Dakota;  so  that  by  a  strict  construction  of  the  Ian- 
guage  of  section  14,  under  consideration,  "  That  the  lands 
granted  to  the  Territories  of  Dakota  and  Montana  by  the 
act  of  February  18,  1881,  entitled  'An  act  to  grant  lands  to 
Dakota,  Montana,  Idaho,  and  Wyoming,  for  university  pur- 
poses,' are  hereby  vested  in  the  States  of  North  Dakota, 
South  Dakota,  and  Montana,  respectively,"  this  would  carry 
a  title  to  only  seventy- two  sections  of  land  for  both  of  the 
Dakotas;  but  taking  this  in  connection  with  what  immedi- 
ately follows,  that  the  lands  so  granted  "  are  hereby  vested 
in  the  States  of  South  Dakota,  North  Dakota,  and  Montana, 
respectively,  if  such  States  are  admitted  into  the  Union,  as 
provided  in  this  act,  to  the  extent  of  the  full  quantity  of  seventy- 
two  sections  to  each  of  said  /States,  and  any  portion  of  said  lands 
that  may  not  have  been  selected  by  either  of  said  Territories 
of  Dakota  and  Montana  may  be  selected  by  the  respective 
States  aforesaid,"  leaves  no  doubt  in  my  mind  that  it  was 
the  purpose  of  Congress  that  each  of  the  States  of  North 
Dakota,  South  Dakota,  and  Montana  should  have  the  full 
seventy-two  sections  of  land  within  its  limits  for  university 
purposes.  The  act  of  1889  enlarges  the  grant  of  the  act  of 
1881  so  as  to  give  each  of  the  two  Dakotas  seventy-two  sec- 
tions. This  view  is  confirmed  by  the  provision  further  along 
in  the  same  section,  which  grants  to  the  State  of  Washington 
such  a  quantity  of  land  as,  with  what  it  has  already  received, 
makes  an  equal  number  of  sections.  This  conclusion  finds 
further  confirmation  in  the  organic  acts  of  Idaho  and  Wyo- 
ming, whereby  seventy-two  sections  of  land  are  granted  to 
each  of  those  new  States  for  the  same  purpose. 

We  ought  not  to  impute  to  Congress  a  purpose  to  discrim. 
inate  agaiust  North  and  South  Dakota,  unless  the  language 
used  compels  such  conclusion.  In  my  judgment  such  is  not 
the  legal  effect  of  this  legislation. 

The  answer  to  your  first  question,  therefore,  is  that  each 
of  the  Dakotas  takes  seventy -two  Instead  of  thirty- six  sec- 
tions. 
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The  second  qaestion  I  think  is  practically  answered  in  the 
answer  to  the  first.  Congress  was  dealing  with  each  of  these 
proposed  States  as  distinct  and  independent  sovereignties. 
Never,  so  far  as  I  know,  in  the  history  of  the  country,  has  a 
grant  been  made  of  this  character  jointly  to  two  States. 
Such  a  grant  would  be  not  only  without  precedent,  but  would 
result  in  the  greatest  inconvenience.  In  my  judgment,  the 
proper  construction  of  this  section  requires  that  the  lands 
shall  be  certified  to  these  States  separately,  and  to  each  of 
lands  only  within  its  own  boundaries. 
Very  respectfully, 

W.  H.  H.  MILLEB. 

The  Secsetaby  of  the  Intebiob. 


PAYMENT  OF  DRAWBACK  ON  EXPORTS. 

Upon  coDsideratioti  of  the  provisions  of  section  3019  Revised  Statutes, 
allowing  a  drawback  on  all  articles  wholly  manufactnred  of  imported 
materials  on  which  duties  have  been  paid:  Advised  tbat  the  person  en- 
titled to  the  drawback  under  that  section  is  the  exporter  of  the  goods 
•— t.  e,f  the  owner  and  shipper  or  consignor  thereof  to  the  foreign  port — 
and  be  may  collect  it  by  his  duly  authorized  agent. 

Where  the  shipper  acts  only  as  the  agent  of  the  owner,  the  drawback 
belongs  to  the  latter;  and  if  the  shipper  is  without  authority  from 
the  owner  to  receive  the  drawback,  it  should  be  paid  to  the  owner. 

The  power  to  make  regulations  for  the  ascertainment  of  the  person  to 
whom  the  drawback  is  payable,  conferred  upon  the  Secretary  of  the 
Treasury  by  said  section,  is  a  power  to  declare  the  rules  of  evidence 
upon  which  the  Government  officers  will  act  in  determining  who  that 
person  is ;  and  the  only  limitation  upon  it  is  that  its  exercise  shall  be 
reasonable. 

It  would  be  a  reasonable  regulation  to  declare  that  the  shipper  (the 
consignor  in  the  bill  of  lading),  in  the  absence  of  any  evidence  to  the 
contiary,  will  be  regarded  as  the  own^r  or  exporter  of  the  goods  and 
as  entitled  to  the  drawback. 

Department  of  Justice, 

September  1, 1890. 
Sib  :  By  letterof  the  6th  ultimo,  addressed  to  the  Attorney- 
General,  you  request  a  construction  of  section  3019  of  the 
Bevised  Statutes.    You  state  that  under  this  section  experi- 
ence shows  that  there  are  several  classes  of  persons  who  claim 
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to  be  entitled  to  the  drawback  therein  authorized  to  be  paid, 
namely,  the  importer  of  the  material,  who  has  paid  the  duty 
thereon ;  the  manufacturer  of  the  article  exported,  in  which 
such  material  is  incorx)orated ;  the  owner  and  shipper  of  the 
article,  to  whom  the  bill  of  lading  has  been  issued ;  the  holder 
of  the  bill  of  lading,  to  whom  the  same  has  been  delivered 
after  indorsement  in  blank;  the  holder  of  a  copy  of  the  bill 
of  lading,  upon  which  the  shipper  has  indorsed  authority  to 
receive  the  drawback :  and  the  person  who  makes  the  entry 
for  export  You  ask,  first,  to  which  of  these  classes  of  per- 
sons your  Department  should  make  payment  of  the  drawback ; 
second,  whether,  by  virtue  of  section  3019  and  section  3057, 
the  Secretary  of  the  Treasury  has  authority  arbitrarily  to  de- 
termine, and  by  regulations  to  declare,  to  which  of  the  classes 
payment  of  the  drawback  shall  bo  made. 

Before  answering  these  questions,  it  is  necessary,  with  ref- 
erence to  a  subject-matter  involving  so  many  different  in- 
terests, to  limit  the  meaning  of  certain  terms  used  in  your 
letter  as  they  are  understood  in  the  following  discussion. 

No  doubt  can  arise  in  regard  to  the  person  described  as 
importer  or  as  manufacturer.  The  description,  ^<  owner  and 
shipper  of  the  article  to  whom  the  bill  of  lading  has  been 
issued,"  however,  does  need  some  limitation.  The  shipment 
for  which  the  bill  of  lading  has  been  issued  must  be  under- 
stood to  be  a  shipment  under  a  contract  for  continuous  car- 
riage from  some  point  in  this  country  to  some  point  in  a 
foreign  country,  in  the  course  of  which  export  is  obviously 
necessary.  A.  shipment  from  an  inland  point  to  a  border 
l>ort,  for  reshipment  there  by  new  bill  of  lading,  is  not  mate- 
rial here.  The  last  shipment  only  is  referred  to  in  this  dis- 
cussion. The  '*  owner  ^  is  understood  to  be  the  owner  of  the 
article  just  before  final  shipment.  If  the  consignment  is 
made  by  the  vendor  directly  to  the  foreign  vendee — a  case 
of  frequent  occurrence — then  by  delivery  to  the  carrier  for 
shipment  and  export  the  title  passes  to  the  consignee,  and 
strictly  speaking  the  owner  of  the  article  **  when  exported  " 
is  the  foreign  consignee.  But  "  owner,''  as  used  in  your  let- 
ter, is  understood  to  be  the  owner  of  the  goods  who  delivers 
them  to  the  carrier  for  shipment  and  export— the  vendor  in 
the  case  just  supposed— and  is  to  be  taken  as  equivalent  to 
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<^  shipper.''  Of  course  it  may  be  that  the  bill  of  lading  is 
made  to  the  order  of  the  consiguor,  in  which  case,  as  the 
consignor  and  consignee  are  the  same  jierson,  the  title  does 
not  change  by  the  shipment,  and  no  controversy  can  arise. 
Bat  for  clearness  in  discussion  the  subject  must  be  treated 
as  if  each  different  interest  involved  were  represented  by  a 
diflferent  person.  The  bill  of  lading  is  understood  to  be  a 
foreign  bill  of  lading,  i.  e.,  evidence  of  a  contract  of  contin- 
uous carriage  to  a  foreign  point.  The  indorsee  of  the  bill  of 
lading  is  understood  to  be  the  person  who  by  virtue  of  such 
indorsement  can  demand  the  delivery  of  the  goods  to  him 
by  the  carrier  at  their  foreign  destination.  The  copy  of  the 
bill  of  lading  is  understood  to  be  a  duplicate  bill  for  custom- 
house purposes,  indorsed  by  the  shipper,  with  authority  to 
the  holder  to  collect  the  drawback.  The  person  who  makes 
the  entry  for  export  U  understood  to  be  the  person  who,  as 
owner  of  the  goods  or  on  his  behalf,  signs  the  entry  required, 
under  the  existing  regulations  of  the  Treasury,  to  be  filed 
with  the  collector  of  the  port  six  hours  before  the  shipment 
of  the  goods,  in  order  to  give  time  for  inspection  by  Govern- 
ment officers.    (Customs  Regulations,  art.  967.) 

Coming  now  to  section  3019  Bevised  Statutes,  Its  language 
is  as  follows : 

"There  shall  be  allowed  on  all  articles  wholly  manufactured 
of  materials  imported  on  which  duties  have  been  paid  when 
exported  a  drawback  equal  in  amount  to  the  duty  paid  on 
such  materials,  and  no  more,  to  be  ascertained  under  such 
regulations  as  shall  be  prescribed  by  the  Secretary  of  the 
Treasury.'' 

The  section,  it  will  be  observed,  does  not  mention  the  per- 
son to  whom  the  drawback  is  to  be  paid.  This  must  be  de- 
termined, therefore,  by  considering  the  intention  of  Congress 
in  the  enactment  of  the  section,  and  the  plan  adopted  to 
carry  it  out. 

The  manifest  purpose  of  Congress  was  to  foster  the  mann- 
fiictures  of  this  country  by  giving  to  the  domestic  manufact- 
urer, in  his  competition  in  foreign  markets,  the  benefit  of  free 
imported  materials,  and  at  the  same  time  to  prevent  compe- 
tition with  such  materials  in  the  home  market.  To  allow 
materials  in  the  first  instance  to  come  in  free  of  duty  for  this 
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parpose  would  have  required  cumbrous  and  expensive  Gov- 
ernment inspection  to  prevent  fraud.  A  drawback  equal  in 
amount  to  the  original  duty  and  payable  at  the  time  of  ex- 
port was,  therefore,  provided  to  operate  as  an  inducement  to 
this  manufacture  for  foreign  markets.  The  owner  of  the 
goods  just  before  they  were  delivered  for  export,  and  who 
consigned  and  shipped  them  to  a  foreign  port,  was  the  one 
who  ultimately  decided  that  they  were  to  be  disposed  of  in 
a  foreign  market.  His  control  over  the  goods  ended  when 
they  were  delivered  for  export  to  the  carrier.  The  consignee's 
control  began  on  their  arrival  at  their  foreign  destination. 
The  transiitis  was  the  export.  The  shipper  was,  therefore,  the 
exporter,  because  he  caused  the  export  by  putting  them  in 
transitu.  It  was  upon  his  mind  that  a  reward  for  exporting  the 
goods  would  most  effectively  operate  to  that  end.  Of  course, 
the  drawback,  to  be  effective,  must  operate  as  an  induce- 
ment to  the  importer  to  import  the  materials,  and  to  the 
manufacturer  to  manufacture  them,  as  well  as  to  the  exporter 
to  export  them.  To  give  the  importer  the  drawback,  however, 
after  he  had  sold  the  materials  to  the  manufacturer,  would 
offer  no  special  inducement  to  the  manufacturer  to  manufact- 
ure them,  or  to  the  exporter  to  export  them.  Payment  to 
the  manufacturer  would  be  equally  ineffective  with  the  ex- 
porter. On  the  other  hand,  payment  to  the  exporter  would 
directly  induce  the  export,  while  it  would  justify  both  the 
manufacturer  in  asking  of  the  exporter  a  better  price  for  the 
manufactured  article,  and  the  importer  in  asking  of  the  manu- 
facturer a  better  price  for  the  materials.  In  this  way  pay- 
ment to  the  exporter  would  work  a  benefit  to  all  three,  and 
would  be,  therefore,  an  inducement  to  all  of  them  to  carry  out 
the  purpose  of  the  statute. 

The  language  of  the  section  is  very  apt  for  the  purpose  of 
conforming  the  operation  of  the  law  to  the  foregoing  consid- 
erations, which  must  have  presented  themselves  to  Congress 
when  framing  this  law.  The  allowance  is  described  as  made 
on  the  articles  themselves.  The  words  «*  when  exported,'^ 
although  not  separated  by  a  comma  from  the  words  imme- 
diately preceding,  as  they  should  be,  necessarily  qualify  the 
verb  "  shall  be  allowed,''  and  fix  the  allowance  as  of  the  time 
when  the  manufactured  goods  are  exported.  The  right  to 
272— VOL  XIX U 
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the  drawback  is  at  first  inchoate  and  contingent,  attaching 
to  the  materials  after  they  have  come  into  the  coantry,  but 
ripens  into  an  absolute  right  of  present  enjoyment  upon 
their  export  in  manufactured  form.  The  owner  of  the  goods, 
when  the  drawback  ceases  to  be  contingent  and  becomes  ab- 
solute, would  seem,  therefore,  to  be  the  person  to  whom  it  is 
payable.  The  shipper— the  exporter — is  that  owner,  for  the 
contingency  ceases  when  the  goods  are  delivered  for  export, 
and  so  he  is  entitled  to  the  drawback.  Thus  the  reason  and 
the  language  of  the  section  lead  to  the  same  result. 

The  right  to  drawback  can  not  be  said  to  accompany  the 
goods  after  they  are  in  transitu  to  a  foreign  port.    As  soon 
as  it  becomes  absolute  the  beneficiary  is  fixed  and  the  right 
becomes  a  chose  in  action,  personal  to  the  shipper,  and  no 
longer  attached  to  the  goods.    The  law  plainly  intended  toT 
reward  the  person  causing  the  export,  who  is  the  shipper. 
To  hold  that  the  drawback  follows'  the  title  to  the  goods  to 
foreign  shores  is  to  give  the  section  extra-territorial  efifect,. 
and  is  to  continue  the  regulation  between  the  drawback  and«. 
the  goods  after  the  object  of  creating  the  relation  has  been  ac-* 
complished.    Such  a  construction  is  therefore  not  reasonable.* 

It  follows  from  the  foregoing  that  the  person  entitled  tp 
the  drawback,  under  section  3019  of  the  Revised  Statutes,  is 
the  exporter,  and  that  the  exporter  is  the  owner  of  the  goods 
who  intrusts  them  to  a  carrier,  under  a  contract  for  delivery 
at  a  foreign  port;  in  other  words,  the  shipper,  the  consignor 
in  the  bill  of  lading. 

Neither  the  importer  as  such,  nor  the  manufacturer  as 
such,  is  entitled  to  the  drawback.  The  holder  and  indorsee  « 
of  a  foreign  bill  of  lading,  as  such,  is  not  entitled  to  the* 
drawback.  If  the  title  to  the  goods  thereby  passes  to  him, 
it  is  the  title  to  goods  to  be  delivered  at  a  foreign  port,  and 
potentially  in  a  foreign  manner.  But,  as  has  been  said,  the 
right  to  drawback  is  separated  from  the  title  to  the  goo<ls* 
the  moment  the  goods  are  delivered  for  export  and  the  bill 
of  lading  is  issued.  The  transfer  of  the  bill  of  lading,  even 
though  that  transfer  takes  place  in  this  country,  therefor^', 
gives  the  holder,  as  such,  no  right  to  the  drawback. 

The  proper  person  to  enter  the  goods  for  export  is  the 
shipper;  for  it  is  he  whom  the  Government  should  recognize 
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AS  entitled  to  make  the  entry.  If  such  is  not  the  practice, 
and  another  than  the  shipper  makes  the  entry,  then,  as  be- 
tween their  contending  claims,  the  shipper  is  entitled  to  the 
drawback. 

Whether  the  shipper  may  by  a  simple  indorsement  on  a 
dnplicate  bill  of  lading  authorize  another  person  to  receive 
the  drawback  on  his  behalf,  or  whether  the  authority  must 
be  executed  in  accordance  with  section  3477,  Revised  Stat- 
utes, is  a  question  not  distinctly  raised  in  your  letter,  and 
which,  until  raised,  need  not  be  answered.    It  is  sufficient 
to  say  that  the  owner  and  shipper  to  the  foreign  port,  i.  «., 
the  exporter,  may  collect  the  drawback,  and  he  may  collect 
it  by  his  duly  authorized  agent. 
Coming  now  to  the  second  question  of  your  letter,  it  may 
•  be  said  that  the  Secretary  of  the  Treasury,  under  section 
3019,  has  the  power  by  regulation  to  declare  that  the  shipper 
of  the  article,  by  whom  the  foreign  bill  of  lading  has  been 
«  issued,  is  the  exporter  and  is  the  person  to  whom  the  draw- 
,.  back  wil]  be  paid,  in  the  absence  of  contending  claimants. 

It  is  conceivable  that  the  shipper  of  the  article  may  not 
'  be,  in  fact,  the  owner  at  the  time  of  shipment,  but  acts  only 
,as  the  agent  of  the  owner.    In  such  case,  of  course,  the 
'drawback  belongs  to  the  real  owner  of  the  goods  on  whose 
account  they  were  shipped,  and  if  the  shipper  has  no  actual 
authority  from  the  owner  to  receive  the  drawback,  it  would 
be  the  duty  of  the  collector,  upon  notice  of  such  want  of  au- 
thority, to  pay  it  to  the  real  owner.    The  power  to  make  reg- 
ulations for  the  ascertainment  of  the  person  to  whom  the 
.  drawback  is  payable,  conferred  by  section  3019,  is  a  power 
«  to  declare  the  rules  of  evidence  upon  which  the  Government 
officers  will  act  in  determining  who  is  the  real  owner  of  the 
goods  when  delivered  for  shipment  and  export.    The  only 
limitation  upon  such  a  power  is  that  its  exercise  shall  be 
. '  reasonable.    {Campbell  v.  United  States^  107  U.  S.,  410.)    Its 
exercise  is  certainly  reasonable  where  the  rules  laid  down 
are  in  accordance  with  the  ordinary  presumptions  of  the  law 
<>f  evidence.     The  shipper^the  consignor  in  the   bill  of 
.lading — ^is  necessarily  in  possession  of  the  goods  up  to  the 
time  of  the  consignment.    The  presumption  of  law  from  pos- 
session is  ownership.    It  would  be  a  reasonable  regulation, 
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therefore,  for  the  Secretary  to  declare  that  the  shipper— that 
is,  the  consignor  in  the  bill  of  lading — in  the  absence  of  any 
evidence  to  the  contrary,  will  be  regarded  by  the  Govern- 
ment as  the  owner  of  the  goods — as  the  exporter — and  as  en- 
titled to  the  drawback.  If,  before  the  drawback  is  paid,  a 
claimant  appears  as  the  real  owner  of  the  goods,  in  opposi- 
tion to  the  person  in  whose  name,  as  consignor,  they  are 
shipped,  then  it  would  be  the  duty  of  the  collector  to  decide, 
on  the  evidence  adduced,  the  merits  of  the  claim  in  accord- 
ance with  the  foregoing  construction  of  section  3019.  If 
such  a  claim  is  made  subsequent  to  payment  of  the  draw- 
back to  the  shipper,  in  accordance  with  the  suggested  regu- 
lation, the  claimant  will  be  estopped  by  the  apparent  title 
to  the  drawback  with  which  under  such  regulation  he  must 
be  held  to  have  clothed  the  shipper. 
Very  respectfully, 

WM.  H.  TAFT, 
Solicitor-  OeneraL 

The  Secretary  of  the  Teeasury. 

Approved  : 

W.  H.  H.  MILLER 


OFFENSES  COMMITTED  ON  THE  HIGH  SEAS. 

No  coDstitational  objection  is  perceived  to  a  provision  in  the  proposed 
consalar  convention  between  the  United  States  and  Great  BritaiD, 
conferring  npon  the  courts  of  each  country  jurisdiction  of  offensoB 
committed  on  vessels  of  the  other  on  the  high  seas. 

Department  of  Justice, 

September  4,  1890. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  yoar 
letter  of  the  29th  ultimo,  in  reference  to  the  provision  in  a 
proposed  consular  convention  between  the  United  States  of 
America  and  Great  Britain. 

Yon  say:  ^^  The  precise  point  intended  to  be  stated  in  the 
Department's  letter  of  the  24th  ultimo  is  whether  it  would  be 
competent  for  Congress  to  confer  upon  thecourtsof  the  United 
States  jurisdiction  of  oifenses  committed  on  British  vessels  on 
the  high  seas.    The  proposal  made  by  Oreat  Britain  for  a 


TO  THE  SECRETAEY  OF  STATE.        645 


OffenseB  €oniniltted  on  the  High  Seas. 


convention  in  1883  has  been  renewed  with  the  provision,  con- 
tained in  the  draft  convention  of  that  year,  for  the  assump- 
tion by  the  courts  of  each  country  of  jurisdiction  of  offenses 
committed  on  the  vessels  of  the  other  on  the  high  seas. 
It  is  in  respect  to  this  particular  provision,  again  put  for- 
ward by  the  British  Government,  that  the  Department  has 
been  led  to  entertain  doubts  on  constitutional  grounds." 

The  question  proposed  is  still  quite  indefinite,  because  it  is 
not  known  what  particular  form  a  treaty  and  legislation  with 
a  view  to  the  end  proposed  might  take.  At  the  same  time 
I  am  free  to  say  that  no  reason  occurs  to  me  now  why  such 
treaty  and  legislation  might  not  be  valid.  It  is  not  uncom- 
mon for  one  nation  to  cede  to  another  jurisdiction  within  its 
territorial  limits  for  certain  purposes,  such  as  for  coaling 
stations,  etc.  It  is  also  quite  common,  by  treaty,  for  one  na- 
tion to  concede  to  another  jurisdiction  of  oifenses  committed 
within  the  boundaries  of  the  nation  making  such  cession ;  as, 
ibr  instance,  offenses  committed  upon  the  decks  of  foreign 
fihips  in  port.  The  United  States  have  made  concessions  of 
this  character.    (See  Wildemhaus^  Case^  12  U.  S.  R.,  1.) 

So  it  is  common  for  one  nation  to  grant  another  rights  of 
transit  across  its  territory.  Congress  has  just  passed  a  law 
giving  to  the  Federal  courts  sitting  upon  the  Great  Lakes 
jurisdiction  over  offenses  committed  upon  vessels  registered 
or  enrolled  under  the  laws  of  the  Ubited  States,  at  any  point 
upon  the  Great  Lakes  and  their  connecting  waters.  .  It  was 
settled  as  long  ago  as  the  purchase  of  Louisiana  that  the 
United  States  Government  might  by  treaty  acquire  territory 
from  a  foreign  nation.  If  it  may  acquire  the  titleand  supreme 
control  over  territory,  I  see  no  reason  why  it  may  not  acquire 
limited  rights  in  foreign  territory  which  may  be  reasonably 
necessary  for  the  general  welfare. 

All  of  these  suggestions,  which  are  made  without  much  ex- 
amination, because  I  do  not  think  the  question  is  one  calling 
for  a  formal  opinion,  point  to  the  conclusion  indicated  in  the 
beginning,  that  such  legislation  as  you  suggest  might  be 
valid. 

Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  op  State. 
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REFUND  OP  MONEYS  EXACTED  BY  CUSTOMS  OFFICERS. 

Moneys  improperiy  exacted  from  and  paid  by  veasela  proceeding  under 
section  29  of  the  act  of  June  26,  1884,  chapter  121,  to  unlade  at  plaoea- 
other  than  a  port  of  entry,  may  be  refunded  by  the  Secretary  of  th»^ 
Treasury,  without  formal  protest  by  the  applicant,  in  cases  where 
application  has  been  made  within  oiie  year  from  such  payment. 

DEPARTMENT  OF  JUSTICE, 

September  10, 1890. 

Sir  :  Yoar  commanication  of  July  7th,  with  application  of 
owners  and  consignees  for  the  refunding  of  moneys  paid  as 
salaries  to  officers  of  the  customs  while  they  were  super- 
intending the  unlading  of  vessels  in  the  collection  district  of 
San  Francisco  at  places  other  than  the  port  of  entry,  has 
been  received  and  duly  considered. 

By  section  29  of  the  shipping  act  of  June  26, 1884,  it  is  pro- 
vided "  that  vessels  arriving  at  a  port  of  entry    •    •    •    may 
proceed  to  places  within  that  collection  district    •    •    • 
under  the  superintendence  of  customs  officers,  at  the  expense 
of  the  parties  interested,"  for  the  purpose  of  unlading. 

It  appears  that  it  was  the  practice  in  the  collection  district 
of  San  Francisco  to  exact,  from  vessels  proceeding  to  unlade 
at  places  other  than  the  port  of  entry,  a  deposit  sufficient  to 
cover  the  salaries  for  the  time  being,  as  well  as  the  incidental 
and  personal  expenses,  of  the  officers  detailed  to  superintend 
this  unlading.  By  a  decision  of  the  Treasury  Department,, 
made  April  22, 1890  (Syn.  9982),  it  is  held  that  the  expenses 
of  the  customs  officers  intended  to  be  paid  do  not  include  the 
pay  of  the  officers,  but  only  their  personal  expenses. 

IFpon  the  receipt  of  this  decision  the  exaction  as  to  salaries- 
ceased. 

By  the  opinion  of  Acting  Attorney-General  Phillips,  dated 
September  19, 1884,  it  is  held  that  the  omission  in  section  2^ 
of  the  provision  to  require  a  protest  by  the  applicant  as  a 
foundation  for  the  refund  is  deliberate,  and  that  no  such  pro- 
test is  necessary.  This  opinion  has  been  formally  acquiesced 
in  by  the  Treasury  Department  (Decision  No.  6721). 

Although  section  2032,  Revised  Statutes,  if  considered 
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alone,  might  preclude  the  refanding  of  the  moneys  claimed, 
without  formal  protest  and  appeal,  it  is  deemed  proper  to  con- 
sider that  section  not  only  as  modified  by  section  3013,  bat 
as  subjected  to  an  exception  created  by  section  26  of  the 
shipping  act. 

This  application  for  refunding  is  considered  as  limited  to 
cases  falling  under  said  section  26,  which  provides  ^^  that 
whenever  any  •  •  •  exaction  has  been  paid  to  any  col- 
lector of  customs  or  consular  officer,  and  application  has  been 
made  within  one  year  from  such  payment  for  the  refunding  or 
remission  of  the  same,  the  Secretary  of  the  Treasury,"  as 
provided,  shall  have  power  to  refund  so  much  thereof  as  he 
may  think  proper. 

The  decisions  above  referred  to,  and  now  accepted,  render 
the  conclusion  necessary  that  the  charges  complained  of 
were  Improperly  imposed. 

The  opinion  given  by  the  Attorney-General  under  date  of 
June  12, 1885,  has  been  considered  in  this  connection.  That 
opinion  relates  to  tonnage  duties,  and  is  not  understood  to 
cover  the  question  now  under  consideration. 

In  response  to  the  inquiry  presented,  1  answer  that  it  seems 
to  be  clear  that  the  Secretary  of  the  Treasury  is  authorized 
to  repay  the  moneys  received  from  consignees  and  owners  of 
vessels,  in  so  far  as  such  moneys  covered  salaries  of  the  dis- 
charging officers,  in  cases  where  applications  have  been  made 
for  the  refunding  of  the  same  within  one  year  from  such  pay* 
ment. 

I  return  herewith  the  i)aper8  which  accompanied  your  let- 
ter. 

Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  op  the  Treasury. 
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INSPECTORS  OF  STEAM  VESSELS. 

The  notice  for  convening  the  ^'  board  of  designators,  "  provided  for  in 
section  4413,  Revised  Statutes,  should  be  such  as  to  give  each  member 
a  reasonable  time  to  4)e  present  at  the  meeting  and  a  knowledge  of 
its  object ;  and  though  such  notice  is  not  required  by  the  statnte  to  be 
in  writing,  it  would  be  advisable  to  require  written  notice  by  regnla- 
tiou. 

The  luembers  should  meet  together  ns  a  board,  organize  as  a  board,  and 
act  as  a  board,  in  making  the  designatiou  to  fill  the  vacant  or  new  in- 
spectorship. 

Department  of  Justice, 

September  16, 1890. 

Sib  :  By  letter  of  the  9th  instant  you  ask  an  opinion  upon 
the  construction  of  section  4415  of  the  Revised  Statutes  by 
an  answer  to  the  following  questions : 

"First.  Must  the  notification  of  the  supervising  inspector 
to  the  collector  and  district  court  judge  convening  the  board 
of  designators,  provided  in  said  section,  be  formal  and  in 
writing  t 

"Second.  Must  the  board,  when  notified,  actually  meet  to- 
gether and  organize  as  a  board,  to  make  a  designation  legal: 
or  may  the  supervising  inspector  without  previous  notice 
call  on  and  confer  with  the  collector  of  customs  at  his  office 
or  residence,  and  agree  with  him  as  to  the  candidate,  and 
then  upon  the  district  judge  at  his  residence  or  place  of 
business  in  the  same  or  another  city,  and  so  agree  upon  a 
candiuate  for  designation,  thus  in  each  case  having  a  major- 
ity of  the  board  at  a  meeting,  but  of  different  personality, 
excepting  the  supervising  inspector  himself! " 

The  part  of  the  section  referred  to  in  these  questions  is  as 
follows : 

"  Whenever  any  vacancy  occurs  in  any  local  board  of  in- 
spectors, or  whenever  local  inspectors  are  to  be  appointed 
for  a  new  district,  the  supervising  inspectors  shall  notify  the 
collector,  or  other  chief  officers  of  the  customs  of  the  district, 
and  the  judge  of  the  district  court  for  the  district  in  which 
such  appointment  is  to  be  made,  who,  together  with  the 
supervising  inspector,  shall  meet  together  ns  a  board  of  desig- 
nators, and  fill  the  vacant  or  new  inspectorship." 

The  answer  to  your  first  question  is  that  the  notice  forcon- 
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Tening  the  board  of  designators,  to  the  persons  who  by  law 
are  required  to  ac^.  as  members  thereof,  should  be  such  as  to 
give  each  one  a  reasonable  time  to  be  present  at  the  meeting, 
and  a  knowledge  of  its  object.  The  fact  that  such  notice  is 
not  in  writing  would  not  invalidate  the  proceedings  of  the 
meeting;  but  it  would  be  much  better,  it  seems  to  me,  by 
regulation  to  require  written  notice. 

The  answer  to  your  second  inquiry  is  that  the  law  requires 
the  persons  designated  in  the  section  to  meet  together  as  a 
board,  and  to  take  action  as  such.  The  action  of  the  board 
is  presumed  to  be  and  should  be  the  result  of  Joint  consulta- 
tion between  its  members.  Joint  consultation  as  a  board  can 
not  be  bad  without  a  meeting  of  the  board,  of  which  all  the 
members  shall  have  received  legal  notice.  The  members  of 
the  board  should  organize  as  a  board  and  should  act  as  a 
board.  The  informal  conferences  between  different  members 
of  the  board,  without  previous  notice,  when  the  members  of 
the  board  taking  part  are  not  all  present  at  the  same  time, 
is  not  a  meeting  of  the  board,  and  is  not  a  compliance  with 
the  statute. 

Very  respectfully, 

WM.  H.  TAFT, 
Acting  Attorney- OeneraL 

The  Sbobbtary  of  the  Treasury. 


ALTERATION  OF  ENGINEER»S  LICENSE. 

The  alteration  of  a  license  issued  nnder  section  444 1,  Revised  Statutes, 
is  not  an  offense  within  sections  5418,  5479,  or  5423,  Revised  Statutes. 
Revocation  of  the  license,  under  section  4450,  Revised  Statutes,  seems 
to  be  the  only  punishment  provided  by  law  for  such  case. 

DEPARTMENT  OF  JUSTICE, 

September  17,  1890. 
Sir  :  Answeriui?  your  letter  of  the  13th  instant,  in  which 
you  ask  whether  the  alteration  of  a  license  to  an  engineer,  is- 
sued under  section  4441  of  the  Revised  Statutes,  so  as  to  give 
the  licensee  the  appearance  of  a  higher  class  than  that  for 
which  the  license  was  actually  issued,  is  a  forging  of  a  public 
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leoord  for  the  parpose  of  defrauding  the  United  States,  under 
section  5418  or  section  5479  of  the  Revised  Statutes,  I  have 
the  honor  to  say  that  in  my  opinion  such  alteration  is  not 
within  the  sections  mentioned,  nor  within  section  6423,  the 
crime  described  in  w|iich  is  more  closely  allied  to  the  mis- 
conduct stated  in  your  letter.  So  far  as  I  have  been  able  ta 
investigate  the  statutes,  the  only  possible  punishment  pro- 
vided by  law  is  the  revocation  of  the  license  under  section 
4450.  I  agree  with  you  that  the  importance  of  the  subjecst 
demands  that  Congress  should  be  asked  to  supply  the  omis- 
sion in  the  statutes,  and  provide  a  punishment  for  such  mis- 
conduct. 

Very  respectfully, 

WM.  H.  TAFT, 
Acting  Attorney- OeneraL 
The  Sbobetaby  op  the  Treasury. 


USE  OF  TELEGRAPH  IN  THE  POSTAL  SERVICE. 

The  Post-Office  Department  has  no  power,  ander  existiDg  laws,  to 
make  contracts  for  the  transmission  of  intelligence  by  telegraph,  for 
the  general  public,  as  a  part  or  branch  of  the  postal  service. 

Mail  matter,  as  defined  by  statute,  does  not  inclnde  telegraphic  corre- 
spondence, as  such;  nor  does  the  power  given  the  Postmaster-General 
to  contract  for  carrying  the  mail  include  authority  to  contract  for 
sending  messages  by  telegraph  for  the  benefit  of  the  people  at  large. 

Department  op  Justice, 

September  20jlS90. 

Sir:  The  question  presented  by  your  communication  of 
the  4th  instant,  as  to  whether  the  Post-Office  Department  has 
the  power,  under  existing  laws,  to  make  contracts  with  tele- 
graph companies  for  the  transmission  of  messages  after  the 
manner  in  which  contracts  are  now  made  by  the  Department 
with  transportation  companies  for  carrying  the  mails,  has 
been  examined,  and  the  following  answer  is  respectfully  sub- 
mitted : 

It  appears  that  in  organizing  the  postal  service  of  the 
country  the  purposes  of  the  legislators  were  expressed  in 
very  comprehensive  terms.    It  was  stated  that  the  post-office 
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under  the  confederation  in  1775  was,  in  terms,  established 
<<for  conveying  letters  and  intelligence  through  this  conti- 
nent;"  and  the  purpose  is  farther  indicated  by  the  resolution 
passed  May  29, 1775,  providing  ^'that  ways  and  means  should 
be  devised  for  the  speedy  and  secur^conveyance  of  intelli- 
gence from  one  end  of  the  continent  to  the  other,"  and  ap- 
pointing <<  a  committee  to  consider  the  best  means  of  e8tal> 
lishing  post  for  conveying  letters  and  intelligence  through* 
this  continent." 

The  ordinance  regulating  the  post-office,  passed  October 
18,  1782,  is  grounded  upon  a  preamble  presenting  similar 
views  of  the  objects  to  be  attained  by  the  postal  organiza- 
tion, and  recites  as  follows : 

<<  Whereas  the  communication  of  intelligence  with  regular- 
ity and  dispatch  from  one  part  to  another  of  these  United 
States  is  essentially  requisite  to  the  safety  as  well  as  the 
commercial  interest  thereof,"  etc. 

It  is  fair  to  infer  that  the  makers  of  the  Constitution,  in- 
tending to  "  promote  the  general  welfare,"  when  granting  to 
Congress  the  power  ^<  to  establish  post-offices  and  post- roads" 
and  ^'  to  regulate  commerce,"  and  to  make  all  laws  necessary 
and  proper  for  carrying  into  execution  the  powers  vested  in 
the  Government  or  in  any  dep&rtment  or  officer  thereof,  had 
in  mind  the  comprehensive  view  which  regarded  post-offices 
and  post-roads  as  instruments  for  the  transmission  of  intelli- 
gence, and  that  such  transmission  was  the  purpose  of  the 
grant  of  power. 

The  facts  are  well  known  that  by  act  of  March  3, 1843,  the 
sum  of  $30,000  was  appropriated  by  Congress  for  testing  the 
capacity  and  usefulness  of  the  telegraph  for  the  use  of  the 
Government,  and  that  in  pursuance  of  this  legislative  act 
the  pioneer  line  of  the  new  system  of  transmitting  intelli- 
gence was  constructed  and  put  in  operation  between  Wash- 
ington and  Baltimore,  and  that  by  a  clause  in  the  civil- and 
diplomatic  appropriation  bill,  passed  March  3, 1845,  the  sum 
of  $8,000  was  provided  to  meet  the  expense  of  this  telegraph 
for  the  year  ending  February  1,  1846,  the  said  sum  to  be  dis- 
bursed under  the  direction  and  superintendence  of  the  Post- 
master- General. 

Under  this  legislation  the  telegraph  was  transferred  to  tha 
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Post-Office  Department,  and  regnlations  were  adopted  to 
bring  it  into  constant  service  as  a  means  of  transmitting  in- 
telligence accessible  to  all ;  rates  of  postage  were  prescribed 
and  paid  upon  dispatches  transmitted,  and  the  same  were 
delivered,  as  occasion  Required,  by  the  penny  post. 

Thus  it  appears  that  the  comprehensive  idea  of  ^<  general 
transmission  of  intelligence"  in  connection  with  the  post 
office,  expressed  in  L775,  was,  under  the  authority  of  Congress, 
applied  to  and  employed  in  connection  with  the  telegraph 
by  the  Post-Office  Department  in  1845-'46. 

Tlie  Government  failed  to  continue  appropriations  for  op- 
'erating  the  new  system  of  communication  under  its  depart- 
ment and  the  transmission  of  correspondence  by  telegraph 
was  allowed  to  be  conducted  by  others. 

In  1877,  in  the  case  of  Pensacola  Telegraph  Company  vs. 
Western  Union  Telegraph  Company  (96  U.  &•  R.,  1),  Mr.  Chief- 
Justice  Waite,  in  delivering  the  opinion  of  the  court,  says : 
^'  Post-offices  and  post- roads  are  established  to  facilitate  the 
transmission  of  intelligeQQe." 

The  fact  of  governmental  aid  to  telegraph  companies  in 
granting  rights  of  way  over  public  lauds,  and  military  and 
post-roads,  and  across  navigable  streams,  in  grants  of  timber 
and  other  material,  in  subsidies,  and  in  other  legislative 
assistance,  may  properly  be  considered  in  this  connection. 

It  is  manifest  that  the  object  of  the  establishment  of  ik>s- 
tal  facilities  was  the  transmission  of  intelligence  for  the 
uses  and  benefit  of  the  people  at  large.  This  purpose  was 
primary  and  creative,  and  the  methods  of  communication 
were  subordinate  and  subject  to  opportunity  and  conven- 
ience. 

When  Congress  was  authorized  to  establish  post-offices 
and  post-roads  it  was  authorized  to  establish  and  control 
«uch  facilities  as  should  be  found  valuable  to  the  public  for 
the  general  transmission  of  intelligence.  The  purpose  of 
the  grant,  by  implication,  extends  the  authority  granted  so 
as  to  include  all  facilities  of  value  in  accomplishing  such 
purpose. 

Provision  for  transmitting  telegrams,  placing  them  in 
postal  custody  and  conveying  and  delivering  them  according 
to  the  address,  may  be  held  to  constitute  the  communication 
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transmitted  by  wire  correspoudence,  and  the  message,  mail 
matter. 

Bat  no  statute  is  found  which  aathorizes  the  Post-Office 
Department  to  employ  or  establish  telegraphic  appliances 
for  the  general  transmission  of  corre^ondence. 

Were  electrical  oommnnications  a  new  discovery  placed 
before  the  Government  for  adoption  under  its  postal  Depart- 
ment as  an  additional  means  of  transmitting  intelligence,  to 
be  developed  and  employed  by  the  Department,  the  question 
of  the  power  of  the  Department  would  be  presented  in  a 
different  light. 

But  when  the  history  of  the  development  of  our  telegraphic 
system  is  recalled,  when  it  is  remembered  that  the  use  of  the 
telegraph  as  employed  by  the  Postmastt^r- General  in  1845-'4G 
under  authority  of  Congress  was  discontinued  because  Con- 
gress made  no  provision  for  its  further  use,  when  we  con- 
sider the  number,  variety,  and  importance  of  the  communica- 
tions transmitted  by  its  use,  and  when  it  is  taken  into  account 
that  private  persons  and  corporations  have  been  allowed  for 
along  period  to  develop,  extend,  and  control  this  instrumen- 
tality, the  conclusion  seems  to  be  beyond  argument  that  Con- 
gress, in  clothing  the  Department  with  its  existing  powers^ 
can  not  be  held  to  have  granted,  without  specifying  it,  the 
power  to  provide  for  a  telegraphic  system  of  correspondence 
for  the  public  at  large. 

Subdivision  7  of  section  9,  of  the  Constitution,  declares  that 
<<  No  money  shall  be  drawn  from  the  Treasury  but  in  con- 
sequence of  appropriations  made  by  law." 

Sections  £679  and  3732,  Revised  Statutes,  are  as  follows : 

<<  Sec.  3679.  No  Department  of  the  Government  shall  ex- 
pend, in  any  one  fiscal  year,  any  sum  in  excess  of  appropria- 
tions made  by  Congress  for  that  fiscal  year,  or  involve  the 
Government  in  any  contract  for  the  future  payment  of  money 
in  excess  of  such  appropriations. 

^<  Sec.  3732.  No  contract  or  purchase  on  behalf  of  the 
United  States  shall  be  made,  unless  the  same  is  authorized 
by  law  or  is  under  an  appropriation  adequate  to  its  fulfill- 
ment, except  in  the  War  and  Navy  Departments,  for  cloth- 
ing, subsistence,  forage,  fuel,  quarters,  or  transportation^ 


654  HON.    W.   H.    H.    MILLEB 

Use  of  Telegraph  In  Che  Postal  Service. 

which,  however,  shall  not  exceed  the  necessities  of  the  current 
year." 

No  special  provisions  relating  to  the  Post-Office  Depart- 
ment are  known  to  exist  that  will  except  the  power  in  ques- 
tion from  the  general  rule  established  by  the  law  cited. 

No  law  that  specifically  or  by  natural  inference  authorizes 
the  making  of  the  contract  is  found. 

The  first  clause  of  section  «S732  applies  to  direct  authority 
to  contract  granted  by  statute ;  the  second  clause  covers  an 
implied  authority  arising  out  of  the  appropriation  of  means 
to  fulfill.  The  two  sections  cited  are  held  to  be  construed 
together.  If  public  moneys  are  involved  an  appropriation 
may  give  power  to  contract.  If  public  moneys  are  not  in- 
Tolved  the  Department  is  prohibited  from  making  the  con- 
tract '*  unless  the  same  is  authorized  by  law." 

In  9  Opinions,  18,  Mr.  Attorney-General  Black,  considering 
the  latter  statute  in  discussing  execative  contracts,  says: 
^^The  meaning  of  the  provision  i^  very  plain.  It  declares 
that  the  Department  shall  have  pbwer  to  bind  the  Grovern- 
ment  by  contract  only  in  two  cases:  (1)  where  the  contract 
is  expressly  authorized  by  law ;  (2)  where  there  is  an  appro- 
priation already  made  large  enough  to  fulfill  it.  •  •  • 
This  statute  ought  to  be  bo  construed  as  to  carry  out  its  wise 
And  beneficial  object.  I  incline,  therefore,  to  think  that  a 
contract  made  in  violation  of  it  is  utterly  void.  •  •  • 
Certainly,  if  it  be  made  without  a  law  and  without  any  ap- 
propriation, the  contractor  can  take  nothing  by  it.'' 

In  the  Floyd  acceptances  (7  Wall.,  666)  the  court  say: 
<<  Our  statute  books  are  filled  with  acts  authorizing  the  mak- 
ing of  contracts  with  tbe  Government  through  its  various 
officers  and  departments,  but  in  every  instance  the  person 
entering  into  such  a  contract  must  look  to  the  statute  under 
which  it  is  made,  and  see  for  himself  that  his  contract  comes 
within  the  terms  of  the  law." 

31  r.  Attorney -General  Devens  (15  Opin.,  240)  says:  <<In 
order  that  a  contract  should  be  authorized  by  law  it  must 
appear  either  that  express  authority  was  given  to  make  such 
contract,  or  that  it  was  necessarily  to  be  inferred  from  some 
duty  imposed  upon,  or  from  some  authority  given  to,  the 
person  assuming  to  contract  on  behalf  of  the  United  States." 
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Mail  matter,  as  defined  by  statute,  does  not  include  tele- 
graphic correspondence  as  such. 

The  authority  given  by  statute  to  the  Postmaster-General 
for  contracting  for  carrying  the  mail  does  not  include  the 
sending  of  messages  by  telegraph. 

Telegraphic  correspondence  under  the  management  of  the 
Post  Office  Department,  for  the  general  public,  has  not  been 
carried  on  since  1846,  and  the  law  authorizing  that  use  gave 
no  authority  for  contracting  for  a  general  public  service. 

However  desirable  and  important  the  end  in  view  may  l)e, 
it  would  seem  to  be  an  unauthorized  exercise  of  .the  execu- 
tive power,  therefore,  to  provide  for^  and  take  charge  of  a 
portion  of  the  telegraphic  service  and  make  the  same  an  ad- 
junct of  the  postal  service  under  a  contract  to  be  made  with 
the  companies  concerned,  because  it  would  be  without  statu- 
tory authority,  and  thus  in  contravention  of  the  inhibition  of 
section  3732. 

Although  it  were  made  clear  that  the  Government  would 
receive  more  money  than  it  would  pay  out,  thus  profiting  by 
the  connection  while  affording  valuable  additional  facilities 
of  correspondence  to  the  people,  yet  the  coniprebensive  pro- 
hibition of  section  3732  would  still  render  the  contract  void. 

I  am,  therefore,  of  the  opinion  Ihat  the  Post  Office  Depart- 
ment has  no  power  under  existing  laws  to  make  the  contracts 
in  question. 

Very  respectfully, 

WM.  n.  TAFT, 
Acting  Attomey-OeneraL 

The  Postmaster-General. 


COLLECTION  OF  CUSTOMS  DUTIES. 

The  statement  of  the  niauufactarer  of  merchandise  consigned  by  him  or 
on  his  acconnt  for  sale  in  the  United  States,  declaring  the  cost  of  the 
production  of  such  merchandise,  which  is  required  by  section  8  of  the 
act  of  June  10,  1890^  chapter  407,  entitled  ''An  act  to  simplify  the  laws 
in  relation  to  the  collection  of  the  revenue,''  to  be  presbuted  to  the  col- 
lector at  the  time  of  the  entry  of  the  merchandise,  should  be  signed  by 
the  manufacturer  himself.  The  signing  of  such  statement  by  an 
agent  is  insnffloient. 
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It  is  not  necessary  for  the  manufactarer  to  appear  in  person  before  tlie- 
proper  consular  officer  and  sign  the  statement  in  bis  presence,  in  order 
that  it  may  receive  the  attestation  of  such  officer,  as  required  by  the 
same  section.  Should  the  consular  officer  certify  that  it  has  been  sat- 
isfactorily shown  to  him  that  the  statement  is,  as  it  purports  to  be,  the 
act  of  the  manufacturer,  this  would  be  an  attestation  of  the  statement, 
and  meet  the  requirement  of  the  statute.  * 

Department  of  Justice, 

September  23,  1890. 

Sir:  Your  commanication  of  Septembers,  instant,  sub- 
mfts  for  opinion  the  question,  "  whether,  under  section  8  of 
the  act  of  June  10, 1890,  entitled  <An  act  to  simplify  the  laws 
in  relation  to  the  collection  of  the  revenue/  the  statement  of 
the  manufacturer  of  merchandise  consigned  for  sale  in  the 
United  States  must  be  signed  by  the  manufacturer  in  person,, 
or  whether  it  may  be  signed  by  his  agent,  who  is  authorized 
under  section  3  of  the  same  act  to  sign  the  declaration  on  the 
invoice  required  by  said  section  3." 

Section  8  is  as  follows : 

<<That  when  merchandise  entered  for  customs  duty  has 
been  consigned  for  sale  by  or  on  account  of  the  manufacturer 
thereof,  to  a  person,  agent,  partner,  or  consignee  in  the 
United  States,  such  person,  agent,  partner,  or  consignee 
shall,  at  the  time  of  the  entry  of  such  merchandise,  present 
to  the  collector  of  customs  at  the  port  where  such  entry  is 
made,  as  a  part  of  such  entry,  and  in  addition  to  the  certified 
invoice  or  statement  in  the  form  of  an  invoice  required  by 
law,  a  statement  signed  by  such  manufacturer,  declaring  the 
cost  of  production  of  such  merchandise,  such  cost  to  include 
all  the  elements  of  cost,  as  stated  in  section  eleven  of  this 
act.  When  merchandise  entered  for  customs  duty  has  been 
consigned  for  sale  by  or  on  account  of  a  person  other  than 
the  manufacturer  of  such  merchandise,  to  a  person,  agent, 
partner,  or  consignee  in  the  United  States,  such  person, 
agent,  partner,  or  consignee  shall,  at  the  time  of  the  entry  of 
such  merchandise,  present  to  the  collector  of  customs  at  the 
port  where  such  entry  is  made,  as  a  part  of  such  entry,  a  state- 
ment signed  by  the  consignor  thereof,  declaring  that  the  mer- 
chandise was  actually  purchased  by  him,  or  for  his  account^ 
and  showing  the  time  when,  the  place  where,  and  from  whom 
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he  purchased  the  nierchaDdise,  and  in  dt'tail  the  price  he  paid 
for  the  same:  Provided,  That  the  statements  required  by  this 
section  shall  be  made  iu  triplicate,  and  shall  bear  the  attesta- 
tion of  the  consular  officer  of  the  United  States  resident 
within  the  consular  district  wherein  the  merchandise  was 
nianulactured,  if  consigned  by  the  manufacturer  or  for  his 
account,  or  from  whence  it  was  imported  when  consigned  by 
a  person  other  than  the  manufacturer,  one  copy  thereof  to  be 
delivered  to  the  person  making  the  statement,  one  copy  to  be 
transmitted  with  the  triplicate  invoice  of  the  merchandise  to 
the  collector  of  the  port  in  the  United  States  to  which  the 
merchandise  is  consigned,  and  the  remaining  copy  to  be  filed 
in  the  consulate.^ 

Looking  at  other  sections  of  the  law,  which  also  regulate 
the  entry  of  im])orted  merchandise,  we  find  that  what  is  re- 
quired in  them  to  be  done  may  be  performed  indifferently  by 
the  owner  of  the  merchandise  imported  or  any  other  person 
representing  him.  Thus  the  invoice  on  which  entry  is  made 
may  be  signed  by  the  owner  or  his  agent  (sec.  2);  the  declara- 
tion required  to  be  made  on  the  invoice  before  shipment  of 
the  merchandise  therein  described  may  be  signed  "  by  the 
purchaser,  manufacturer,  owner,  or  agent '^  (sec.  3);  the  affi- 
davit required  to  show  the  impracticability  of  producing  an 
invoice,  as  required  by  law,  may  be  made  *^  by  the  owner,  im- 
porter, or  consignee,"  and  <'the  owner,  importer,  consignee, 
or  agent"  desiring  to  make  entry  in  such  cases  may  depose 
to  the  facts  necessary  to  be  established  before  entry  without 
invoice  can  be  permitted  (sec.  4);  the  declaration  required  to 
be  made  at  the  time  of  entry  on  invoice  may  be  made  by  the 
^^ owner,  importer,  consignee,  or  agent"  (sec.  5) ;  and  the  ad- 
dition allowed  to  be  made  to  the  invoice  value  of  merchan- 
dise acquired  by  purchase,  in  order  to  raise  it  to  the  market 
value  or  actual  wholesale  price  of  the  merchandise  at  the 
time  of  exportation,  may  be  made  by  the  **  owner,  consignee, 
or  agent"  (sec.  7). 

Congress  having  been  thus  particular  to  say  in  these  sec- 
tions that  what  is  therein  required  may  be  done  by  an  agent, 
I  do  not  think  it  would  be  proper  to  imply  that  Congress 
meant  that  the  statement  required  by  section  8  to  be  made 
by  the  manufacturer  or  other  owner  of  merchandise  con- 
272— VOL  XIX 42 
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signed  to  this  country  may  be  made  just  as  well  by  his 
agent.  The  fact  that  Congress  does  not  say  that  such  state- 
ment may  be  made  by  an  agent  appears  quite  conclusive 
that  it  did  not  intend  to  authorize  a  statement  so  made.  It 
is  hardly  possible  that  Congress  would  have  left  to  implica- 
tion in  this  section  a  matter  about  which,  as  we  have  seen, 
it  is  explicit  in  the  other  sections  regulating  the  entry  of 
imported  merchandise,  and,  I  think,  the  law  itself  is  its  own 
best  interpreter,  in  this  particular. 

This  view  is  strongly  confirmed  by  what  the  Committee  on 
Ways  and  Means  say  of  section  8  in  reporting  the  bill  to 
the  House,  namely  : 

"Section  8  is  new,  and  is  intended  to  furnish  appraising 
officers  with  additional  meahs  of  ascertaining  the  value  of 
goods  consigned  for  sale  on  foreign  account,  in  appraisment 
of  which  the  customs  officers  find  the  greatest  difficulty.  It 
is  believed  that  this  section,  together  with  other  provisions 
of  the  bill,  will  tend  to  discourage  undervaluations.  ^ 

Does  it  not  seem  clear,  then,  that  to  allow  the  statement 
of  an  agent  to  be  a  compliance  with  section  8  would  frus- 
trate the  intention,  as  declared  by  the  committee,  to  estab- 
lish a  new  protection  against  the  evil  of  undervaluation  by 
requiring  original  evidence  as  to  value  from  the  manufac- 
turer or  other  owner  himself,  and  not  merely  the  evidence  of 
agents  or  consignees,  as  heretofore  f 

I  do  not  think  this  interpretation  of  the  law  will  produce 
the  inconvenience  mentioned  in  the  letter  Of  the  Assistant 
Secretary  of  State,  inclosed  in  your  letter,  of  compelling  the 
manufacturer,  living  at  a  distance  from  the  place  where  the 
consulate  is  located,  to  go  there  to  make  his  statement. 

It  is  true  section  8  provides  that  the  manufacturer's  state- 
ment "  shall  bear  the  attestation  of  the  consular  officer  of  the 
United  States  resident  within  the  consular  district  wherein 
the  merchandise  was  manufactured,"  •  •  •  but  I  do  not 
perceive  that  this  necessarily  requires  that  the  manufacturer 
shall  appear  in  person  before  the  consular  officer  and  sign 
the  statement. 

Undoubtedly  it  would  be  an  **  attestation"  of  the  state- 
ment, within  the  meaning  of  the  law,  if  the  consular  officer 
should  append  to  a  certificate  that  it  was  signed  and  ac- 
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knowiedged  by  the  mauufacturer  ia  his  presence.  Bat,  in 
^y  jndgmeut,  it  wonld  be  also  an  <'  attestation  "  of  the  state- 
ment if  the  consnlar  officer  should  certify  that  it  had  been 
satisfactorily  shown  to  him  that  the  statement  was,  as  it  pur- 
ports to  be,  the  act  of  the  manufacturer  or  other  owner. 
This  must  be  so,  if  we  accept  as  authority  one  of  the  defini- 
tions of  ^^  attestation^  given  by  Webster  and  adopted  by  the 
English  Imperial  Dictionary,  namely,  that  it  is  <<  a  solemn 
or  official  declaration,  verbal  or  written,  in  support  of  a  fact." 

I  do  not  understand  that,  according  to  this  definition,  the 
person  making  this  ^* solemn  or  official  declaration"  must 
have  had  original  knowledge  of  what  the  declaration  con- 
tains. Indeed,  we  know  that  in  many  cases  such  declara- 
tions arc  not  made  on  original  4cnowledge,  as,  for  instance, 
where  the  governor  of  a  State  certifies  that  a  land-grant  road 
has  been  built  in  accordance  with  the  grant,  or  a  consular 
officer  certifies  to  the  identity  of  persons  acknowledging  in- 
struments before  him. 

Indeed,  the  consular  regulations  require  consuls  to  record 
bills  of  sale  of  ships  in  their  offices,  and  ''  authorize  their 
execution^^  by  a  certificate,  which  is,  of  course,  founded  on 
the  testimony  of  witnesses  who  depose  to  the  genuineness  of 
the  instrument  authenticated.  (Consular  Regulations,  pages 
106,  582,  ed.  1888.)  And  where  the  Secretary  of  State  of 
the  United  States  attests  the  correctness  of  a  copy  of  an 
act  of  Congress,  no  one  supposes  that  the  officer  has,  him- 
self, compared  the  copy  with  the  original,  and  so  certifies  to 
what  is  within  his  knowledge. 

If  we  deny  to  "attestation"  this  further  sense  we  go  far 
towards  making  of  little  or  no  practical  value  the  provision 
of  section  3  of  the  act  which  authorizes  the  manufacturer's 
agent  to  make  the  declaration  on  the  invoice  required  by 
that  section ;  because,  if  the  owner  must  appear  before  the 
consul  to  make  the  statement  called  for  by  section  8,  he  might 
as  well,  and  no  doubt  would,  in  most  cases,  make  the  declara- 
tion on  the  invoice  at  the  same  time,  himself,  and  not  through 
an  agent.  But  if  we  hold  that  the  consul  may  make  the 
attestation  required  by  section  8  without  having  the  manu- 
facturer before  him,  we  at  the  same  time  allow  section  3  to 
have  a  practical  beneficial  effect,  in  the  above  particular,  and 
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conform  to  the  well-kuown  rule  which  prefers  the  construc- 
tiou  that  permits  all  parts  of  a  statute  to  have  due  operation. 
Again,  if  we  hold  that  there  is  no  compliance  with  section 
8  unless  the  manufacturer,  consigning  goods  to  this  country 
for  sale,  makes  the  required  statement  before  the  proper  con- 
sular officer  in  person,  it  seems  to  me  that  we  cause  the  law, 
which  has  in  view  the  double  end  of  revenue  and  protection, 
to  operate  to  the  detriment  of  the  revenue  by  making  it  un- 
necessarily burdensome  to  manufacturers  to  seek  markets  in 
this  country.  I  therefore  think  it  my  duty  to  give  section  8 
that  meaning  which  does  not  involve  detriment  to  the  public 
good,  and  so  to  avoid  imputing  to  Congress,  on  certain 
grounds,  the  intention  to  produce  a  public  inconvenience. 
In  short,  in  my  opinion,  the«word  <^  attestation  "  is  used  in 
this  section  in  the  sense  of  authentication  of  the  whole  in- 
strument and  not  merely  of  the  signature. 

It  results,  then,  in  ray  opinion,  the  manufacturer  is  not  re- 
quired to  make  or  sign  the  statement  called  for  by  section  8 
in  tlie  presence  of  the  consul,  and  is  entitled  to  have  his 
statement  authenticated  by  the  consular  attestation  when  it 
is  made  to  appear  to  the  satisfaction  of  that  officer  that  the 
statement  is  in  fact  the  act  of  the  person  whose  act  it  pur- 
ports to  be. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

W.  H.  H.  MILLER. 


The  Secretary  of  the  Treasury. 


REFUND  OF  HEAD  TAX  AND  TONNAGE  TAX. 

Where  a  claim  was  made  for  a  refund  of  *'  head  tax  "  alleged  to  have  been 
illegally  exacted  in  Angnst,  1890,  by  the  collector  at  Baltimore  in  the 
case  of  the  steamship  Russiaj  under  the  provisions  of  the  act  ot  August 
3,  18rj2,  chapter  37H :  Advised^  that  the  Secretary  of  the  Treasury  is  au- 
thorized by  section  26  of  the  act  of  June  36, 1884,  chapter  121,  to  refund 
the  head  tax  thus  exacted,  or  so  much  thereof  as  he  may  think  proper, 
if,  on  investigation,  he  finds  that  the  same  was  illegally,  improperly,  or 
excessively  imposed. 

And  where  a  claim  was  made  for  a  refund  of  '*  tonnage  tax'^  alleged  to 
have  been  illegally  exacted  from  the  steamer  Cuba  in  August,  1890,  by 
the  collector  at  Philadelphia:  Advised^  also,  that  the  Secretary  of  the 
Treasury  may,  under  said  section  26,  refund  soch  tonnage  tax  if  he 
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findfl  that  it  was  illegally,  improperly,  or  excessively  imposed,  and  in 
case  the  Commissioner  of  Navigation  shall  have  first  decided,  under 
section  3  of  the  act  of  July  5, 1384,  chapter  221,  that  sach  tax  was  erro- 
neously or  illegally  exacted. 

DEPARTMENT  OF  JUSTICE, 

September  26, 1890. 

Sir  :  Yoar  communication  of  the  18th  instant  is  before  me. 
Yon  state  that  a  claim  has  been  presented  to  the  Treasury 
Department  **for  a  refund  of  certain  'head  tax'  illegally 
levied  by  the  collector  of  customs  at  Baltimore,  Md.,  August 
9, 1890,  in  the  case  of  the  steamship  Russia^  under  the  provi- 
sions of  the  *Act  to  regulate,'  etc.,  approved  August  3, 1882, 
and  that  a  claim  is  also  made  for  a  refund  of  certain  tonnage 
tax  illegally  imposed  August  4, 1890,  by  the  collector  of  cus- 
toms at  Philadelphia,  Pa.,  on  the  steamer  Cuba. 

"  Referring  to  the  provisions  of  sections  14,  24,  and  29  of 
the  act  of  June  10,  1890,  *  to  simplify,'  etc.,  I  will  thank  you 
to  state  whether  in  your  opinion  the  provisions  of  section  26 
of  the  act  of  June  26, 1884,  '  to  remove,'  etc.,  authorize  the 
Secretary  of  the  Treasury  to  refund  such  dues  and  tax,  if,  on 
investigation,  he  finds  that  they  were  'illegally,  improperly, 
or  excessively  imposed,'  and  if  the  Commissioner  of  Naviga- 
tion shall  have  first  decided,  under  section  3,  act  of  July  5, 
1884,  in  the  case  of  any  such  tonnage  tax,  that  it  was  erro- 
neously or  illegally  exacted." 

In  relation  to  the  matter  first  referred  to,  I  beg  to  answer 
that  the  duty  to  be  paid  for  immigrant  passengers  under  the 
act  of  August  3, 1882  (22  Stat.,  214),  is  to  be  paid  by  the 
owner,  agent,  or  consignee  of  the  vessel,  and  is  made  a  lien 
upon  the  vessel  as  well  as  a  debt  against  the  owner  thereof. 
The  moneys  collected  constitute  the  immigrant  fund,  and  the 
disposition  thereof  has  no  relation  to  imported  merchandise, 
or  to  cust,oms  duties  or  the  collection  thereof. 

This  "  head  tax  "  is  not  subject  to  the  provisions  of  the  act 
of  June  10,  1890,  any  further  than  it  may  be  affected  by  the 
repeals  contained  in  section  29.  Neither  section  14  nor  sec- 
tion 24  covers  or  includes  this  duty. 

Section  14  of  the  act  1890  provides  "  that  the  decision  of 
the  collector  as  to  the  rate  and  amount  of  duties  chargeable 
upon  imported  merchandise,  including  all  dutiable  costs  and 
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charges,  and  as  to  all  fees  and  exactions  of  whatever  charac- 
ter (except  duties  on  tonnage),  shall  be  final  and  couclasive 
against  all  persons  interested  therein,  unless  the  owner,  im- 
porter, consignee,  or  agent  of  such  merchandise,  or  the  per- 
son paying  such  fees,  charges,  and  exactions  other  than  du- 
ties, shall  ♦  ♦  •  give  notice  in  writing,"  etc. 

This  phraseology,  separately  considered,  might  be  under- 
stood to  include  head  taxes  and  the  like,  but  an  examination 
of  the  several  provisions  of  the  act  precludes  such  a  conclu- 
sion. The  purpose  of  the  customs  administrative  act  is  to 
simplify  the  collection  of  duties  levied  upon  imported  mer- 
chandise, to  secure  uniform  appraisement,  and  to  establish 
plain  and  comprehensive  methods  of  reappraisement,  review, 
and  appeal,  in  connection  with  such  collection. 

The  scope  of  the  act  is  practically  confined  to  dutiable 
merchandise  and  to  the  duties  placed  thereon  by  statute  and 
the  costs,  charges,  fees,  and  exactions  which  are  connected 
therewith  and  which  go  to  make  up  the  moneys  to  be  paid 
by  the  importer  (or  consignee)  as  such,  upon  merchandise 
coming  to  him  through  the  custom  house. 

The  introductory  and  limiting  words  of  the  first  five  sec- 
tions of  the  act,  respectively,  limit  the  provisions  of  those 
sections  to  imported  merchandise,  and  the  same  may  be  said 
of  sections  7,  8,  and  9. 

Under  section  12  the  general  appraisers  are  to  perform  gen- 
eral duties  and  ''such  other  supervision  over  appraisement 
and  classifications,  for  duty,  of  imported  merchandise  as  may 
be  needful,'^  etc. 

Section  13  is  devoted  to  ''  merchandise  and  the  dutiable 
costs  and  charges  thereon." 

The  provisions  comprised  in  section  15  for  review  by  the 
circuit  court,  and  by  the  Supreme  Court,  do  not  reach  be- 
yond imported  merchandise,  the  classification  thereof,  and 
the  rate  of  duty  imposed  thereon  under  such  classification ; 
and  section  25  is  plainly  upon  the  same  theory. 

Nothing  appears  in  the  act  to  controvert  the  conclusion 
that  its  general  purpose  is  limited  to  merchandise,  the  duties 
thereon,  and  the  costs,  charges,  fees,  and  exactions  paid 
thereon  by  the  imi)ort4*r  as  snuli. 

The  noting  of  the  exclusion  of  duties  on  tonnage  in  section 
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14  is  iudicative  of  caution  to  avoid  exactions  not  connected 
with  easterns  or  their  collection,  rather  than  of  any  purpose 
to  include  under  said  section  charges  of  the  nature  of  the  im- 
migrant tax. 

As  sections  2932  and  3013  of  the  Bevised  IStates  were  re- 
pealed before  the  date  of  the  exaction  under  consideration,  it 
does  not  appear  that  any  power  to  refund  the  money  illegally 
exacted  exists,  except  under  section  26of  tne  actof  Juue  26, 
1884.  (23  Stat,  59.)  Assuming  that;  this  money  was  illegally 
levied  and  is  unlawfully  withheld  from  the  rightful  owner,  a 
construction  that  will  do  justice  should  be  adopted  if  it  can 
be  done  in  accordance  with  existing  statutes. 

It  can  hardly  be  argued  that  Congress  intended  to  provide 
that  the  Government  should  keep  moneys  not  belonging  to 
it  by  law,  and  leave  those  who  have  been  injured  by  the  er- 
roneous and  unauthorized  exactions  of  its  officials  without  a 
remedy.  As  the  language  of  said  section  26  properly  admits 
of  such  a  construction,  it  is  fair  to  infer  that  in  enacting  the 
repealing  clauses  of  section  29  of  the  act  of  June  10,  1890, 
Congress  contemplated  that  the  proper  refund  of  <*head  tax" 
improperly  exacted  and  paid  might  be  made  under  section 
26  of  the  shipping  act. 

Accepting  this  view,  I  submit  the  opinion  that  the  Secre- 
tary of  the  Treasury  is  authorized  to  refund  the  head  tax 
levied  in  the  case  of  the  steamship  Btissiaj  or  so  much  thereof 
as  he  may  think  proper,  if  on  investigation  he  finds  that  the 
exaction  thereof  was  illegally,  improperly,  or  excessively  im- 
posed. 

Second.  In  relation  to  the  tonnage  lax  imposed  August  4, 
1890,  upon  the  steamer  Cuha^  I  answer  that  section  14  of 
the  act  of  June  10, 1890,  expressly  excepts  duties  on  ton- 
nage from  its  operation,  and  section  21  relates  to  a  rule  of 
evidence  only. 

The  views  above  expressed,  as  to  the  scope,  purpose,  and 
construction  of  the  act,  apply  with  equal  force  to  the  propo- 
sition to  refund  tonnage  duties  under  said  act. 

Section  24,  in  providing  for  a  refund  of  overpayment  of 
^^  unascertained  or  estimated  duties  or  payments  made  upon 
appeal,''  does  not  provide  for  a  refund  of  tonnage  tax. 

The  ^'  unascertained  or  estimated  duties  "  intended  are  du- 
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ties  levied  upon  merchaudise,  the  precise  amount  of  which 
had  uot  beeu  determiDed. 

'^  Payments  made  npon  appeal "  are  payments  made  apon 
the  appeals  authorized  under  sections  14  and  15  of  the  act, 
and  referred  to  in  section  25  thereof,  and  can  not  be  held  to 
cover  head  tax  or  tonnage  tax ;  consequently,  although  sec- 
tion 29  of  the  act  repeals  sections  2931,  2932,  3012J,  and  3013 
of  the  Revised  Statutes,  said  act  makes  no  provision  for  the 
repayment  of  a  tonnage  tax  improp'erly  or  illegally  exacted. 

It  is  submitted  that  the  concluding  portion  of  section  24, 
which  provided  for  a  detailed  statement  of  moneys  refunded 
by  the  Secretary  of  the  Treasury  under  "  the  provisions  of 
this  act  or  of  any  other  act  of  Congress  relating  to  the  reve- 
nue" may  have  been  intended  to  include  section  26  of  the 
shipping  act. 

The  tonnage  duty  has  been  held  to  be  a  charge  npon  the 
vessel  itself.  Under  act  of  July  5,  1884  (23  Stat.  119),  the 
Commissioner  of  Navigation  has  general  superintendence  of 
the  commercial  marine. 

Section  3  of  suid  act  reads  as  follows : 

''That  the  Commissioner  of  Navigation  shall  l>e  charged 
with  the  supervision  of  the  laws  relating  to  the  admeasure- 
ment of  vessels,  and  the  assigning  of  signal  letters  thereto, 
and  of  designating  their  official  number ;  and  on  all  questions 
of  interpretation  growing  out  of  the  execution  of  the  laws 
relating  to  these  subjects,  and  relating  to  the  collection  of 
tonnage  tax,  and  to  the  refund  of  such  tax  when  collected 
erroneously  or  illegally,  his  decision  shall  be  final." 

The  acting  Attorney-General,  under  date  of  September  2, 
1884,  advises  the  refund  under  section  26  of  the  shipping  act 
of  a  tonnage  tax  illegally  assessed  against  the  Bessie  May. 
In  an  opinion  dated  the  19th  of  said  month  (18  Opin.  63)  he 
confirms  and  elaborates  the  same  views,  and  the  Department 
refunded  such  tonnage  dues. 

The  Attorney-General  in  an  opinion  dated  June  12,  1885 
(18  Opin.  197),  seems  to  question  the  construction  accepted 
in  the  Bessie  May  case,  but  makes  no  reference  to  the  opin- 
ions given  in  relation  thereto.  He  holds,  however,  that  the 
decision  of  the  Commissioner  of  Navigation  is  made  final 
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<<  as  to  all  qnestioDS  relating  to  the  refund  of  the  tonnage 
tax  when  erroneously  or  illegally  collected.'' 

As  Congress  has  by  section  29  repealed  those  sections  of 
the  Revised  Statutes  above  noted  without  providing  for  the 
refund  of  a  tonnage  tax  illegally  and  improperly  exacted,  it 
may  be  concluded  that  Congress  intended  to  leave  the  ques- 
tion of  the  refund  of  the  tax  so  exacted  to  the  final  decision 
of  the  Commissioner  of  Navigation,  under  section  3  of  the 
navigation  act,  and  the  payment  thereof  to  the  Secretary  of 
the  Treasury  under  section  26  of  the  shipping  act,  in  case  he 
shall  think  proper  to  make  such  refund. 

While  this  construction  is  not  so  necessary  and  unanswer- 
able as  to  preclude  question,  it  is,  in  my  judgment,  fairly 
warranted  by  the  language  of  these  sections. 

I  am  of  the  opinion  that  the  provisions  of  section  26  of  the 
act  of  June  26, 1884,  authorize  the  Secretary  of  the  Treasury 
to  repay  the  tonnage  tax  imposed  on  the  steamer  Cuba^  if, 
on  investigation,  he  finds  that  it  was  "  illegally,  improperly, 
or  excessively  imposed,"  and  if  the  Commissioner  of  Naviga- 
tion shall  have  first  decided  under  section  3,  act  of  July  5, 
1884,  that  such  tax  was  erroneously  or  illegally  exacted. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Treasury. 


APPRAISEMENT  OP  DUTUBLE  MERCHANDISE. 

Where,  at  the  Instance  of  the  importer,  a  reappraisal  of  certain  items  of 
the  invoice  by  the  general  appraiser  was  ordered  under  the  provisions 
of  section  13  of  the  act  of  Jane  10,  1890,  chapter  407,  entitled  '<An 
act  to  simplify  the  laws  in  relation  to  the  collection  of  the  revenue/' 
and  the  importer  being  dissatisfied  with  the  reappraisal  of  such  items 
thereupon  made,  the  matter  was  referred  to  a  board  of  three  general 
appraisers,  under  the  provisions  of  the  same  section,  who  not  only  re- 
appraised the  items  on  which  the  appeal  to  them  was  taken,  but  re- 
appraised and  advanced  in  value  other  items  of  the  invoice  as  to 
which  there  was  no  appeal :  Held  that,  under  said  section,  it  was  not 
within  the  competency  of  the  board  of  general  appraisers  to  pass  upon 
any  items  which  were  not  embraced  in  the  case  submitted  for  their 
examination  and  decision,  and  that  the  board  should  have  confined 
itself  to  those  items  only  which  were  covered  by  the  importer's  appeal. 
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September  27, 1890. 

Sib  :  Yoar  commuDication  of  September  13,  iostant,  and 
the  inclosares  therein  referred  to,  present  the  following  case: 

One  Assad  Manyer  imported  a  uamber  of  packages  of 
merchandise  into  the  port  of  New  York  by  the  steamer  La 
Bretdgne.  At  the  importer's  instance,  a  reappraisal  by  the 
general  appraiser  in  charge  was  ordered  on  the  ground 
that  certain  items  of  the  invoice  were  improperly  advanced 
in  value.  The  importer  being  dissatisfied  with  the  reap- 
praisal of  these  items  thus  made,  the  matter  was  referred  to 
the  board  of  three  general  appraisers,  who  not  only  reap- 
praised the  items  on  which  the  appeal  to  them  was  taken, 
but  reappraised  and  advanced  in  value  other  items  as  to  which 
the  importer  did  not  appeal. 

It  appears,  furthermore,  by  the  letter  of  the  special  dep- 
uty collector  of  the  port  of  New  York,  that  your  request  for 
an  opinion  as  to  the  propriety  of  the  action  of  the  board  of 
general  appraisers  in  reappraising  items  on  which  the  im- 
porter did  not  appeal  to  them  is  at  the  suggestion  of  the 
board  of  appraisers. 

The  question  for  solution  turns  on  the  meaning  of  section 
13  of  the  act  of  June  10, 1890,  entitled  "An  act  to  simplify 
the  law  in  relation  to  the  collection  of  the  revenue.'^ 

That  section  provides  that  if  the  collector  "  shall  deem  the 
appraisement  of  any  imported  merchandise  too  low  he  may 
order  a  reappraisement,  which  shall  be  made  by  one  of  the 
general  appraisers,"  or  that  "  if  the  importer,  owner,  agent, 
or  consignee  of  such  merchandise  shall  be  dissatisfied  with 
the  appraisement  thereof  •  •  •  he  may,  within  two  days 
thereafter,  give  notice  to  the  collector,  in  writing,  of  such 
dissatisfaction,  on  receipt  of  which  the  collector  shall  at  once 
direct  a  reappraisement  of  such  merchandise  by  one  of  the 
general  appraisers.''  It  then  ])rovides  that  the  decision  of 
such  appraiser  "shall  be  final  and  conclusive  as  to  the  du- 
tiable value  of  such  merchandise,^^  unless  "the  importer, 
owner,  consignee,  or  agent  of  the  merchandise^^  or  the  col- 
lector, shall  be  dissatisfied  with  such  decision,  in  which  case 
provision  is  made  for  the  transmission  by  the  collector  of  the 
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invoice  and  all  papers  appertaining  thereto  to  the  board  of 
three  general  appraisers,  which  shall  be  on  daty  at  the  port 
of  New  York,  or  to  any  other  board  of  three  general  ap- 
praisers designated  by  the  Secretary  of  the  Treasury  for  such 
duty  at  said  port  or  any  other  port,  "which  board  shall  ex- 
amine the  case  thus  submitted^^  and  that  their  decision  "  as  to 
the  dutiable  value  of  such  merchandise^  shall  be  conclusive 
"  against  all  parties  interested  therein,"  and  that  the  collector 
shall  "  ascertain,  fix,  and  liquidate  the  rate  and  amount  of 
duties  to  be  paid  on  such  merchandise^  jnd  the  dutiable  costs 
and  charges  thereon  according  to  law." 

It  seems  to  me  that  according  to  this  section  the  board  of 
general  appraisers  should  have  confined  themselves  to  the 
items  with  whose  appraisement  the  importer  was  dissatisfied, 
those  it^ms  constituting  ^^such  m^roAandi^e"' whose  dutiable 
value  was  in  question,  and  "  tlie  case  thus  submitted  "  for  exami- 
nation and  decision  by  the  board.  In  other  words,  I  think 
the  board  had  no  original  jurisdiction  as  to  the  items  not 
complained  of  by  the  importer,  but  had  appellate  jurisdic- 
tion only  as  to  the  items  covered  by  the  importer's  appeal. 
Very  respectfully  yours, 

WM.  H.  TAFT, 
Acting  Attorney- General. 

The  Secretary  of  the  Treasury. 


EXCLUSION  FROM  THE  MAILS. 

Where  a  oerttfhi  book  was  excladed  from  the  mails  on  the  ground  of  in- 
decency, by  an  order  of  the  Postmaster-General  issued  under  the  act 
of  September  26, 1888,  chapter  1039,  and  it  appeared  that  certain  news- 
papers were  republishing  the  same  book  in  installments  or  parts :  Ad- 
vUedf  that  the  said  order  would  not  justify  the  exclusion  from  the  mails 
of  every  copy  of  such  newspapers,  as  some  of  the  parts  or  installments 
of  the  book  appearing  therein  may  be  unobjectiouable. 

Department  of  Justice, 

8epUmber  29, 1890. 
Sib:  It  appears  by  your  communicatiou  of  September  9, 
instant,  that,  by  au  order  issued  by  the  Positmaster-General, 
the  book  kuowu  as  Tolstoi's  Ereutzer  Sonata  has  been  ex- 
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eluded  from  the  mails  on  the  ground  of  indecency,  under  the 
act  of  September  26, 1888  (25  Stat.,  496). 

It  also  appears  that  certain  newspapers,  regularly  admitted 
to  the  mails  as  second-class  matter,  are  printing  the  entire 
story  of  Ereutzer  Sonata  in  instalments  or  parts,  and  the 
question  submitted  is,  whether  the  newspapers  thus  engaged 
are  excluded  from  the  mails  by  virtue  of  the  said  order  of  the 
Postmaster-General  excluding  the  story  in  hook  form. 

I  do  not  think  the  order  in  question  is  sufficient  to  justify 
the  exclusion  of  every  copy  of  the  newspaper  in  question, 
because  I  do  not  see  that  it  necessarily  follows  that  every 
instalment  of  the  story  thus  published  is  obscene,  because  the 
story  as  a  whole  is  declared  to  be  so.  It  may  be,  indeed,  that 
one  or  more  chapters  of  this  story  are  entirely  unexception- 
able in  character.  If  so,  the  exclusion,  as  unmailable,  of 
newspapers  containing  them  might  involve  serious  conse- 
quences to  yourself. 

Very  respectfully,  yours, 

W.  H.  H.  MILLBE. 

The  Postmaster  General. 


COLLECTION  OF  CUSTOMS  DUTIES. 

Where  the  date  of  original  importation  of  merchandise  in  bond  was 
more  than  one  year  prior  to  Angast  1,  1890  (when  the  act  of  June  10, 
1800,  chapter  407,  entitled  ^'  An  act  to  simplify  the  laws  in  relation  to 
the  collection  of  the  revenne/'  went  into  effect) :  Advised  that  such 
merchandise  is  subject  to  the  '*  additional  dnty  of  ID  pqj^  centum"  im- 
posed by  section  2970,  Revised  Statutes,  by  virtue  of  the  saving  clause 
in  section  29  of  said  act  of  June  10,  1890,  which  saves  to  the  Govern- 
ment all  rights  that  existed  in  its  behalf  when  that  act  took  effect. 

Department  of  Justice, 

October  8, 1890. 
Sir  :  Your  inquiry  under  date  of  September  9,  with  in- 
closure,  is  received. 

The  question  presented  is,  whether  under  section  26  of  the 
customs  administrative  act  of  June  10,  1890,  merchandise 
which  had  been  entered  more  than  one  year  prior  to  August 
1, 1890  (when  that  act  went  into  effect),  should  be  charged 
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with  the  ^<  additional  duty  of  10  per  centum  "  required  by  tbe 
last  sabdi vision  of  section  2970,  Bevised  Statutes.  This  sec- 
tion reads  as  follows : 

<<  Any  merchandise  deposited  in  bond  in  any  public  or  pri- 
vate bonded  warehouse  may  be  withdrawn  for  consumption 
within  one  year  from  the  date  of  original  importation  on  pay- ' 
ment  of  the  duties  and  charges  to  which  it  may  be  subject  by 
law  at  the  time  of  such  withdrawal ;  and  after  the  expiration 
of  one  year  from  the  date  of  original  importation,  and  until 
the  expiration  of  three  years  from  such  date,  any  merchan- 
dise in  bond  may  be  withdrawn  for  consumption  on  payment 
of  the  duties  assessed  on  the  original  entry  and  charges,  and 
an  additional  duty  of  ten  per  centum  of  the  amount  of  such 
duties  and  charges." 

Section  20  of  the  act  of  June  10  provides  that  "  Any  mer- 
chandise deposited  in  any  public  or  private  bonded  ware- 
house may  be  witlidrawn  for  consumption  within  three  years 
from  the  date  of  original  importation  on  payment  of  the 
duties  and  charges  to  which  it  may  be  subject  by  law  at  the 
time  of  such  withdrawal:  Provided^  That  nothing  herein 
shall  afifect  or  impair  existing  provisions  of  law  in  regard  to 
the  disposal  of  perishable  or  explosive  articles." 

By  section  54  of  the  tariff  act  of  October  1, 1890,  the  words 
^<  iu  bond"  are  inserted  in  the  first  line  of  section  20  after  the 
word  "  deposited." 

While  section  2970  is  repealed  or  essentially  modified  by 
the  provisions  of  the  act  of  June  10,  section  29  thereof  con- 
tains the  saving  clause  that  '*  the  repeal  of  existing  laws  or 
modifications  thereof  embraced  in  this  act  shall  not  affect 
.any  act  done  or  any  right  accruing  or  accrued,  or  any  suit 
or  proceeding  had  or  commenced  in  any  civil  cause  before 
the  said  repeal  or  modifications;  but  all  rights  and  liabilities 
under  said  laws  shall  continue  and  may  be  enforced  in  the 
same  manner  as  if  said  repeal  or  modifications  had  not  been 
made." 

That  construction  should  be  given  to  the  statute  that  will 
best  give  effect  to  all  its  parts.  The  reserving  clause  of  sec- 
tion 29,  as  applied  to  section  20,  if  given  full  effect,  saves  to 
the  Government  all  rights  that  existed  in  its  behalf  when  the 
law  took  effect. 
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It  will  be  noticed  that  the  10  per  cent,  is  made  in  terms 
"  an  additional  duty."  Upon  the  expiration  of  one  year  from 
the  entry  the  snm  to  be  paid  as  then  fixed  by  law  comprises 
the  duty  assessed,  the  charges,  and  the  additional  doty  of  10 
per  cent.  No  authority  appears  for  itemizing  the  amoant 
and  remitting  the  last  item. 

The  amoant  to  be  paid  is  practically  established  iipon  the 
entry  at  a  sum  specified  in  case  the  property  is  taken  out 
within  the  year,  and  at  that  sum,  plus  the  10  per  cent,  addi- 
tional, if  allowed  to  remain  more  than  the  year.  No  act  re- 
mains to  be  performed  on  the  part  of  the  Government ;  mere 
lapse  of  time  ripens  the  whole  into  duty. 

It  is  for  the  importer  to  obtain  his  merchandise  upon  pay- 
ment of  the  lesser  sum  by  taking  the  prescribed  action.  He 
omits  to  act,  and  by  the  expiration  of  the  period  the  whole 
duty  becomes  vested  in  the  Government  and  is  an  accrned 
debt  against  the  importer.  Therefore,  in  the  case  stated,  the 
10  per  centum  additional  duty  in  question  should  be  charged 
and  collected. 

Very  respectfully, 

W.  H.  H.  MILLER, 

The  Seceetaey  of  the  Treasury. 


ATTORNEY-GENERAL. 

It  18  deemed  inexpedient  by  the  Attorney-General,  for  reasons  stated,  to 
give  an  opinion  npon  the  question  whether  an  express  oompany,  in  re- 
ceiving from  a  lottery  company  letters  and  packages  declared  nnmail- 
able  by  section  3894,  Revised  Statutes,  as  amended  by  the  act  of  Sep-* 
tember  19, 1890,  chapter  908,  and  forwarding  them  along  the  ordinary 
mail  routes,  violates  section  3982,  Revised  Statutes. 

Department  op  Justice, 

October  8, 1890, 
Sib  :  In  your  letter  of  October  2  you  state  that  the  Louisi- 
ana  Lottery  Company  has  its  headquarters  in  New  Orleans; 
that  up  to  the  passage  of  the  act  of  September  19, 1890, «'  to 
amend  certain  sections  of  the  Revised  Statutes  relating  to 
lotteries  and  for  other  purposes,"  the  lottery  company  was 
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iu  the  habit  of  using  the  mails  for  the  transaction  of  its  lot- 
tery business ;  that  this  company,  since  the  approval  of  the 
act  referred  to,  has  advertised  that  it  will  use  the  express 
companies  for  the  conduct  of  its  business;  that  your  De- 
partment is  in  possession  of  information  from  its  officers  and 
employes  that  it  is  using  the  express  companies,  and  is  send- 
ing letters  and  packets  concerning  lotteries  and  containing 
lists  of  its  drawings  at  the  lotteries  and  containing  lottery 
tickets  by  the  Southern  Express  Company  and  the  United 
States  Express  Company ;  and  that  such  letters  and  packets 
are  made  unmailable  by  section  3894,  as  amended  by  the  act 
of  September  19, 1890. 

Upon  this  state  of  facts  you  ask  my  opinion  as  to  whether 
the  express  companies,  in  receiving  from  the  lottery  company 
such  letters  and  packets  thus  declared  unmailable  and  for- 
warding them  along  the  ordinary  mail  routes,  violates  sec- 
tion 3982. 

In  answer  I  have  to  say  that  your  question  is  essentially 
judicial  in  character,  and  one  which  must  ultimately  be  de- 
cided by  thejudicialdepartmentof  the  Government.  Whether 
or  not,  in  carrying  this  matter,  the  express  company  or  its 
agents  commit  a  crime  for  which  the  statutes  impose  a  pen- 
alty, It  seems  unnecessary  and  inexpedient  for  me  to  decide, 
further  than  to  say  that  the  facts  stated  by  you  seem  to  make 
a  prima  facie  case  of  a  violation  of  said  section,  and  to  render 
it  proper  that  you  should  direct  a  prosecution  of  the  guilty 
parties.  Such  prosecution  will  result  in  a  judicial  construc- 
tion of  the  law. 

Yours  truly, 

W.  H.  H.  MILLER. 

The  Postmaster-General. 
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ATTORNEY-GENERAL. 

Where  the  consideration  of  questions  of  law  submitted  for  his  opinion 
involved  an  examination  of  evidence  and  the  settling  of  questions  of 
fact,  the  Attorney-General  declined  to  enter  upon  such  examination 
for  the  reason  that  it  did  not  fall  within  his  province,  and  accordingly 
expressed  no  opinion  on  the  questions  submitted. 

Department  of  Justice, 

October  21, 1890. 

Sib:  I  have  examined  the  opinion  of  Assistant  Attorney- 
General  Shields,  referred  to  in  and  inclosed  with  yoar  com- 
munication of  October  7,  1890,  requesting  that  I  would  give 
an  opinion  upon  the  questions  covered  by  it. 

The  Assistant  Attorney -General  states  that  the  questions 
submitted  to  him  are  as  follows : 

'^  First.  As  to  whether  the  action  taken  by  the  Gommis- 
sioner  of  Indian  Affairs  in  his  letter  of  March  5, 1889,  to  the 
United  States  Indian  agent  was  with  proper  authority  and 
operates  as  remanding  the  case  for  proceedings  de  novo  be- 
fore the  Choctaw  authorities }  and,  if  not, 

'*  Second.  As  to  whether  upon  the  record  presented,  which 
was  discussed  in  office  report  of  October  4, 1887,  before  re- 
ferred to,  the  claimants,  Glenn,  Tucker  et  aZ.,  have  estab- 
lished their  rights  to  citizenship  in  the  Choctaw  Nation." 

I  do  not  think  that  I  could  reach  any  satisfactory  conclu- 
sion as  to  these  questions,  or  the  important  question  of  Choc- 
taw citizenship,  discussed  in  the  opinion  of  the  Assistant 
Attorney-General,  without  considering  all  the  evidence  that 
was  before  him.  An  effort  to  do  so  would  be  like  an  attempt 
by  an  appellate  court  to  review  the  action  of  another  court, 
having  only  the  opinion  of  that  court  as  the  basis  of  such  re- 
view. It  may  be  that,  while  there  was  no  formal  adoption  as 
citizens  of  the  persons  called  *'  intruders"  by  the  legislative 
authority  of  the  Choctaw  Nation,  the  evidence  would  show  a 
state  of  things  from  which  the  adoption  of  the  so-called  in- 
truders as  citizens  by  the  legislative  authority  might  be  rea- 
sonably and  properly  implied,  in  accordance  with  well-settled 
principle.  Congress  has  been  frequently  held  to  have  sanc- 
tioned by  implication  various  practices  in  different  depart- 
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ments  of  the  Government,  notably  the  practice  of  the  Presi- 
dent to  reserve  from  sale,  at  his  discretion,  any  part  of  the 
pablic  domain  for  some  pablic  purpose  {Orisar  v.  McDowell, 
6  Wall.,  381),  and  I  do  not  see  why  the  same  principle  should 
not  be  applicable  to  the  legislative  authority  of  the  Choctaw 
l^ation. 

The  existence,  then,  of  this  necessity  to  look  into  evidence 
and  form  a  conclusion  as  to  facts  places  the  subject  matter 
on  which  an  opinion  is  desired  outside  of  my  power  under  the 
law. 

Section  366  of  the  Revised  Statutes  provides  that  "the 
head  of  any  Executive  Department  may  require  the  opinion 
of  the  Attorney- General  on  any  questions  of  law  arising  in  the 
administration  of  his  Department,"  and  it  has  been  repeat- 
edly held  by  my  predecessors  that  the  Attornej'^-General  can- 
not be  called  upon  to  form  an  opinion  on  a  question  of  fact. 
(See  7  Opin.,  494;  14  Opin.,  367,  368,  and  541;  10  Opin., 
267;  11  Opin.,  189;  18  Opin.  487-489.) 

I  have  the  honor  to  be,  yours,  very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Interior. 


CHICKAMAUGA  AND  CHATTANOOGA  NATIONAL  PARK. 

The  proyisions  of  the  act  of  August  19,  1890,  chapter  806,  entitled  "  Aq 
act  to  establish  a  National  Military  Park  at  the  battle-field  of  Chicka- 
mauga,''  do  not  authorize  the  acquisition  of  the  lands  described  there- 
in, which  are  to  constitute  the  proposed  national  park,  in  any  other 
mode  than  by  condemnation  proceedings  instituted  under  the  act  of 
August  1,  1888,  chapter  728. 

Department  op  Justice, 

October  22,  1890. 
Sir:  In  a  communication  of  Mr.  Assistant  Secretary  of 
War  Grant  to  the  Attorney-General,  of  the  6th  instant,  a 
letter  from  the  secretary  of  the  Chickamanga  and  Chatta- 
nooga Military  Park  Commission  was  inclosed  requesting 
instractions  as  to  its  powers  and  daties,  under  your  author- 
ity, to  negotiate  for  the  purchase  of  land  within  the  limits  of 
the  proposed  National  Military  Park,  without  condemnation, 
272  vol  XIX 43 
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Quder  the  act  of  GoDgreBs  approved  August  19^  1890.  The 
request  of  the  Assistaut  Secretary  for  an  answer  to  the  sec- 
ond clause  of  the  letter  from  the  commission  is  construed 
to  be  a  request  for  an  opinion  upon  the  powers  of  the  Secre- 
tary of  War  to  negotiate  for  the  purchase  of  land  under  the 
above-mentioned  act.  If  the  question  covered  only  the 
powers  and  duties  of  the  park  commission,  the  Attorney- 
General  would  be  constrained  to  decline  to  express  an  opin- 
ion. While  the  commission  is  properly  to  be  regarded  as 
within  the  War  Department,  the  questions  which  the  Attor- 
ney-General is  required  to  answer  are  only  those  the  decis- 
ion of  which  is  needed  to  govern  the  action  of  the  head  of  a 
Department  in  cases  actually  arising  therein.  So  much  is 
said  to  show  that  this  opinion  is  not  intended  to  be  a  depar- 
ture from  the  rule  statedy  and  thus  far  rigidly  followed,  with 
respect  to  the  character  of  the  questions  that  the  Attorney- 
General  will  answer. 

The  only  provision  in  the  act  of  August  19, 1890,  for  the 
acquiring,  by  the  Government,  of  title  to  the  land  therein 
described,  is  found  in  section  3,  which  is  as  follows  : 

<' That  the  said  Chickamauga  and  Chattanooga  National 
Park,  and  the  approaches  thereto,  shall  be  under  the  con- 
trol of  the  Secretary  of  War,  and  it  shall  be  his  duty,  imme- 
diately after  the  passage  of  this  act,  to  notify  the  Attorney- 
General  of  the  purpose  of  the  United  States  to  acquire  title 
to  the  roads  and  lands  described  in  the  previous  sections  of 
this  act,  under  the  provisions  of  the  act  of  August  first, 
eighteen  hundred  and  eighty-eight;  and  the  said  Secretary, 
upon  receiving  notice  from  the  Attorney-General  of  the 
United  States  {hat  perfect  titles  have  been  secured  to  the 
said  lands  and  roads,  shall  at  once  proceed  to  establish  and 
substantially  mark  the  boundaries  of  the  said  park." 

The  act  of  August  1,  1888,  chap.  728,  (25  Stat.,  357),  enti- 
tled *'  An  act  to  authorize  condemnation  of  lands  for  sites  of 
public  buildings,  and  for  other  purposes,"  provides  in  its 
first  section  that — 

**In  every  case  in  which  the  Secretary  o&  the  Treasury  or 
any  other  officer  of  the  Government  has  been,  or  hereafter 
shall  be,  authorized  to  procure  real  estate  for  the  erection  of 
a  public  building  or  for  other  public  use,  he  shall  be,  and 
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hereby  is,  authorized  to  procure  the  same  for  the  United 
States  by  condemnation,  under  judicial  process,  whenever  in 
Ills  opinion  it  is  necessary  or  advantageous  to  the  Govern- 
ment to  do  so,  and  the  United  States  circuit  or  district  courts 
of  the  district  wherein  such  real  estate  is  located,  shall  have 
jurisdiction  of  proceedings  for  such  condemnation,  and  it 
fihall  be  the  duty  of  the  Attorney-General  of  the  United 
States,  upon  every  application  of  the  Secretary  of  the  Treas- 
ury, under  this  act,  or  such  other  officer,  to  cause  proceedings 
to  be  commenced  for  condemnation,  within  thirty  days  from 
the  receipt  of  the  application  at  the  Department  of  Justice." 

The  second  and  only  other  section  of  the  act  refers  to  the 
form  of  proceeding  in  such  condemnation  cases. 

Section  3  of  the  act  of  1890,  above  quoted,  shows,  beyond 
^question,  that  t  he  duty  of  the  Secretary  of  War  is  to  notify 
the  Attorney-General  immediately  after  the  passage  of  the 
act  to  acquire  title  under  the  provisions  of  the  act  of  August 
1, 1888.       . 

No  time,  therefore,  is  given  by  the  act  of  1890  to  any  one 
to  negotiate  for  the  purchase  of  the  land  before  involving 
the  action  of  the  Attorney-General  under  the  act  of  1888. 
That  act  confers  no  power  on  any  one  to  negotiate  for  the  pur- 
chase of  land.  It  only  provides  that  where  an  officer  is 
authorized  otherwise  to  purchase,  he  may  purchase  bj'  con- 
demnation. The  duty  of  the  Attorney-General  under  the  act 
is  confined  to  instituting  and  supervising  the  judicial  pro- 
<ieeding  for  condemnation.  The  necessary  effect  of  the  two 
statutes  read  together  is,  therefore,  to  exclude  the  existence 
of  authority  in  the  Secretary  of  War,  or  any  one  else,  to  ac- 
<iuire  title  to  the  lands  in  question,  for  the  United  States,  in 
any  way  except  by  condemnation. 
Very  respectfully, 

WM.  H.  TAFT, 

Solicitor '  Oeneral. 
The  Secretary  of  War. 

Approved : 

W.  H.  H.  MILLEE. 
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OBSTRUCTION  TO  NAVIGATION. 

The  case  of  the  county  bridge  over  the  MnskiDgnro  River  at  Taylors- 
viile,  Ohio,  on  which  an  opinion  of  the  Attorney  General  was  given 
Jnly  19,  1890,  {anief  p.  599),  distingaished  from  the  case  of  the  bridge 
of  the  Baltimore  and  Ohio  Sonthwestern  Railway  Company  across  the 
same  river  at  Marietta,  Ohio,  sabsequently  presented,  and  that  opinion 
shown  to  be  inapplicable  to  the  latter  case  by  reason  of  recent  stat- 
utory amendments  affecting  it. 

Department  of  Justice, 

October  23,  1890. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  September  8,  with  inclosures,  in  relation  to  the  rail- 
road bridge  at  Marietta,  Ohio.  In  this  letter  you  call  my 
attention,  to  the  opinion  given  by  this  Department  on  July  19, 
1890,  holding  that  the  county  bridge  over  the  same  river 
Muskingum,  at  Taylorsville,  Ohio,  was  a  nuisance,  and  state 
that  the  two  cases  were  regarded  as  identical,  and  that  one 
opinion  would  serve  in  both;  that  accordingly,  after  the 
receipt  of  the  opinion  in  reference  to  the  Taylorsville  bridge^ 
notice  was  served  upon  the  parties  interested  in  both  bridges^ 
under  sections  9  and  10  of  the  act  of  August  11,  1888. 

You  further  state:  '*  The  Baltimore  and  Ohio  Southwest- 
ern Eailway  Company,  the  owners  of  the  bridge  at  Marietta, 
now  claim  that  their  case  differs  from  that  at  Taylorsville  in 
that  the  Government  is  constructing  at  Marietta  what  they 
call  an  ^  ice  harbor.' 

"  It  will  be  seen  that  the  improvement  at  Marietta  is  abso- 
lutely necessary  to  the  navigation  of  the  Muskingum  Biver^ 
and  that  all  improvements  as  well  as  all  navigation  above 
there  depends  entirely  upon  this,  it  being  near  the  confluence 
of  the  Muskingum  with  the  Ohio.  The  construction  of  the  ice 
harbor  is  in  the  interest  of  the  navigation  of  the  river,  as  it  is 
simply  to  afford  a  safe  harbor  in  the  winter  for  the  craft  navi- 
gating the  Muskingum,  and  also  for  such  of  the  Ohio  Biver 
boats  as  may  see  fit  to  go  into  it  for  a  winter  harbor.  It  is 
not  seen  how  the  fact  of  this  winter  harbor  can  in  anywise 
take  the  case  out  of  the  law  governing  the  case  of  the  bridge 
at  Taylorsville." 

You  do  not  in  your  communication  formulate  any  question 
to  which  you  desire  an  answer.    From  the  whole  tenor  of 
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jour  commanicatioD,  however,  I  infer  that  yon  desire  my 
opinion  as  to  whether  any  legal  distinction  exists  which  might 
make  the  opinion  given  with  reference  to  the  Taylorsville 
bridge  inapplicable  to  the  railroad  bridge  at  Marietta.  In 
answer,  I  have  to  say  that  since  the  opinion  was  given  in  ref- 
erence to  the  Taylorsville  bridge  the  law  npon  this  subject 
has  been  very  materially  changed  by  act  of  Congress.  Sec- 
tion 4  of  the  act  known  as  the  "river  and  harbor  bill"  ap- 
proved September  19,  1890,  amends  section  9  of  the  "river 
and  harbor"  act  of  August  11, 1838,  in  a  very  material  way, 
.as  you  will  see  by  a  comparison  of  the  two  sections. 

In  the  first  place,  before  the  word  "  ob8truction,"Jn  the 
fourth  line  of  that  section,  the  word  "  unreasonable "  is  in- 
serted, thereby,  as  it  seems  to  me,  clearly  presenting  a  ques- 
tion of  fact,  which  can  not  be  determined  by  this  Depart- 
ment, which  can  and  must  be  determined  in  the  first  in- 
stance by  you,  but  in  regard  to  which  your  determination  is 
probably  subject  to  review  in  the  courts.  With  reference  to 
the  Taylorsville  case  no  such  question  was  presented.  Upon 
the  facts  of  that  case,  even  had  the  law  been  the  same,  per- 
haps the  same  question  would  not  have  arisen  ;  but  as  the 
law  then  was,  it  certainly  was  not  presented  in  the  same  as- 
pect. Upon  the  whole,  then,  I  think  this  case  is  not  covered 
by  the  opinion  in  the  Taylorsville  case,  and  I  can  not  under- 
take to  advise  as  matter  of  law  whether  this  bridge  presents 
an  "unreasonable"  obstruction  or  whether  its  maintenance 
is  in  violation  of  the  statutes.  To  determine  that  question 
involves  an  examination  of  all  the  facts,  circumstances,  and 
equities  surrounding  the  case,  which  are  by  no  means  all  on 
the  side  of  the  Government. 

i  call  your  attention  also  to  the  change  of  the  same  section 
of  the  statute  further  along,  requiring  you  to  specify  the 
changes  required  to  be  made  and  to  refer  the  matter  to  the 
district  attorney  instead  of  to  the  Attorney  G-eneral,  in  case 
proceedings  are  desired.  Some  changes  are  also  made  in 
section  10,  but  I  need  not  go  into  these. 

I  return  herewith  the  papers  sent  with  your  letters. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  op  War. 
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ALASKA— NATIONAL  BANKING  ASSOCIATION. 

The  laws  relating  to  national  banking  associations  are,  by  Tirtne  of  the- 
act  of  May  18, 1884,  chapter  5:),  in  force  in  the  Territory  of  Alaska,  and 
saoh  associations  may  be  lawfully  organized  in  that  Territory. 

Depaetmbnt  OF  Justice, 

October  24,  1890. 

Sib:  Your  communication  of  October  3,  instant,  requests 
an  opinion  on  the  question  "whether  it  is  lawful  for  national 
bankiqg  associations  to  be  organized  in  the  Territory  of 
Alaska." 

By  the  act  of  May  18,  1884  (23  Stat.,  24),  a  civU  govern- 
ment is  established  for  the  Territory  of  Alaska  which  i» 
made  *^  a  civil  and  judicial  district."  By  that  act,  section  9^ 
the  laws  of  the  United  States  not  locally  inapplicable,  or  in- 
consistent with  the  act,  are  extended  to  that  Territory,  and 
it  is,  furthermore,  provided  (sec.  7)  "  That  the  general  laws^ 
of  the  State  of  Oregon  now  in  force  are  hereby  declared  to^ 
be  the  law  of  said  district,  so  far  as  the  same  may  be  appli- 
cable and  not  in  conflict  with  the  provisions  of  this  act  or 
the  laws  of  the  United  States,"  etc.  And  by  the  same  sec- 
tion, the  district  court  established  for  the  district  of  Alaska 
by  section  3  is  empowered  to  exercise  jurisdiction  over  com- 
mon law  and  equity  cases. 

Section  5134  of  the  Revised  Statutes  provides  that  "  the 
persons  uniting  to  form  such  an  [national  banking]  associa- 
tion shall,  under  their  hands,  make  an  organization  certifi- 
cate, which  shall  specifically  state:    •    •    • 

*'Second.  .The  place  where  its  operations  of  discount  and 
deposit  are  to  be  carried  on,  designating  the  State,  Territory ^ 
or  district,  and  the  particular  county  and  city,  town,  or  vil- 
lage."   •    *    • 

There  appears  to  be  no  good  reason  for  saying  that  the  laws- 
establishing  and  regulating  national  banks  are  not  in  force 
in  the  Territory  of  Alaska  by  virtue  of  the  general  provision 
of  the  act  of  May  18,  1884,  already  referred  to,  and  in  view 
of  the  fact  that  the  last-mentioned  act  has  provided  the  Ter- 
ritory with  a  system  of  laws  and  a  court  for  their  enforce- 
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ment,  it  would  seem  to  follow  that  Dational  bankiug  associ- 
ations ma3'  be  safely  and  properly  organized  there.    Your 
qaestion  is,  therefore,  answered  iu  the  affirmative. 
Very  respectfully,  yours, 

W.  H.  H.  MILLER. 


The  Secretary  of  the  Treasury. 


ADVERTISEMENT  OF  PRIZES  FOR  GUESSES. 

Where  a  newspaper  contained  an  advertisement  offering  in  good  faith  a 
certain  sam  of  money  to  the  sender  of  the  first  **  goess  "  giving  the 
correct  or  nearest  number  of  votes  which  each  of  two  opposing  caudi- 
dates,  of  different  political  parties,  for  a  designated  State  office,  shall 
receive  at  the  next  ensuiug  election,  the  guessing  period  to  end  with 
the  day  on  which  the  election  takes  place:  Heldy  that  the  scheme  thus 
advertised  is  not  one  offering  a  prize  '^  dependent  npon  lot  or  chance,'' 
within  the  meaning  of  section  3894,  Revised  Statutes,  as  amended  by 
the  act  of  September  19,  1890,  chapter  908,  and  that  the  newspaper 
containing  the  advertisement  is  not,  by  the  provisions  of  said  section, 
excluded  from  the  mail. 

Department  of  Justice, 

October  31,  1890. 

Sir:  In  response  to  the  inquiries  made  under  date  of  the 
6th  instant  as  to  whether  advertisements  in  newspapers  of 
the  ^^  guessing  contest,"  in  its  various  phases,  are  in  viola- 
tion of  section  3894  of  ttie  Revised  Statutes,*  as  amended  by 
the  act  of  September  19,  1890, 1  submit  this  answer. 

With  other  iuclosures  you  transmit  the  advertisement  of 
the  Cincinnati  Enquirer  setting  forth  one  of  these  projects  iu 
detail,  and  as  this  exhibit  presents  the  material  question  quite 
distinctly  I  will  make  use  of  it  for  the  purposes  of  this  answer. 

The  scheme  or  "  enterprise"  advertised  by  the  Enquirer  is 
that  it  will  give  to  the  sender  of  the  first  "  guess"  giving  the 
correct  or  nearest  correct  number  of  votes  of  the  Democratic 
and  of  the  Republican  candidates,  respectively,  for  the  office 
of  secretary  of  state  for  the  State  of  Ohio  at  the  next  elec- 
tion, $100  each }  and  to  the  sender  of  the  second  correct  or 
nearest  correct  guess  (if  no  correct  guesses  are  received)  of 
the  vote  of  either  candidate,  $50  each ;  and  to  the  sender  of 
the  third  correct  guess  or  nearest  correct  guess  (if  no  correct 
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guesses  are  received),  $25  for  each  candidate ;  and  $5  each 
to  the  senders  of  the  next  iifteen  correct  or  nearest  correct 
guesses  (if  no  correct  guesses  are  re<^ived)  on  each  candidate; 
thus  offering  to  give  the  amount  of  $500  to  thirty-six  persons. 

A  blank  form  set  forth  provides  for  the  writing  in  of  the 
number  of  votes  that  the  person  competing  shall  see  fit  to 
designate,  and  for  entering  his  name  and  residence.  The 
designating  period  is  to  end  with  the  day  upon  which  the 
election  is  held.  The  caption  of  the  advertisement  is 
^^  Thomands  in  it^^  and  it  is  announced  that  ''if  no  correct 
guesses  are  received  the  nearest  correct  guess  will  be  entitled 
to  tbe  prize." 

The  scheme  of  this  newspaper  requires  that  all  ^^  guesses" 
shall  be  upon  blanks  cut  from  copies  of  its  issues,  and  the 
guess  must  be  sent  in  within  a  limited  time. 

It  is  provided  that  any  person  may  guess,  and  that  each 
may  guess  every  day  and  as  many  times  each  day  as  the 
person  shall  see  fit  to  do  so. 

If  this  offer  were  not  made  in  good  faith  it  would  be  a 
scheme  devised  for  obtaining  money  under  false  pretenses. 
Being  made  in  good  faith,  the  gifts  are  doubtless  offered 
with  the  purpose  of  increasing  directly  as  well  as  indirectly 
the  sale  of  the  issues  of  the  newspapers  and  of  rendering  its 
business  of  increased  value  to  those  who  offer  the  prizes. 

The  statute  reads  as  follows : 

*'N"o  letter,  postal  card,  or  circular  concerning  any  lottery, 
so  called  gift  concert,  or  other  similar  enterprise  offering 
prizes  dependent  upon  lot  or  chance,  or  concerning  schemes 
devised  for  the  purpose  of  obtaining  money  or  property  under 
false  pretenses,  and  no  list  of  the  drawings  at  any  lottery  or 
similar  scheme,  and  no  lottery  ticket  or  part  thereof,  and  no 
check,  draft,  bill,  money,  postal  note,  or  money  order  for  the 
purchase  of  any  ticket,  tickets,  or  part  thereof,  or  of  any 
share  or  any  chance  in  any  such  lottery  or  gift  enterprise, 
shall  be  carried  in  the  mail  or  delivered  at  or  through  any 
I>ost  office  or  branch  thereof,  or  by  any  letter  carrier;  nor 
shall  any  newspaper,  circular,  pamphlet,  or  publication  of 
any  kind  containing  any  advertisement  of  any  lottery  or  gift 
enterprise  of  any  kind  offering  prizes  dependent  upon  lot  or 
chance,  or  containing  any  list  of  prizes  awarded  at  the  draw- 
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ings  of  any  aach  lottery  or  gift  enterprise,  whether  said  list 
is  of  any  part  or  of  all  of  the  drawings,  be  carried  in  the  mail 
or  delivered  by  any  postmasler  or  letter  carrier." 
The  prohibition  directly  material  to  this  inquiry  is: 
"  Nor  shall  any  newspaper  ♦  •  ♦  or  publication  ♦  •  ♦ 
containing  any  advertisement  of  any  lottery  or  gift  enter- 
prise of  any  kind  offering  prizes  dependent  upon  lot  or 
-chance  ♦  •  •  be  carried  in  the  mail  or  delivered  by  any 
postmaster  or  letter  carrier." 

In  construing  this  law  it  is  not  to  be  forgotten  that  it  is 
not  only  penal,  but  that  it  is  in  derogation  of  the  right  or 
privilege  usually  accorded  to  citizens  in  the  use  of  the  mails. 
It  is,  therefore,  to  be  strictly  construed  as  against  the  Gov- 
-ernment.  It  is  clear  that  the  statute  is  directed  against  only 
such  enterprises  as  are  ^^  dependent  upon  lot  or  chance."  It 
will  hardly  be  contended  that  the  enterprise  under  consider- 
ation was  dependent  upon  lot.  Was  it.  dependent  upon 
chauctd  .within  the  meaning  of  the  statute  ?  It  seems  to  me 
this  question  must  be  answered  in  the  negative.  Id  a  cer- 
tain sense  and  in  a  certain  degree,  perhaps,  any  prediction  as 
to  human  action  Ihay  be  said  to  be  dependent  upon  chance; 
that  is  to  say,  it  is  in  some  measure  dependent  npon  circum- 
stances, the  happening  of  which  can  not  be  anticipated  or 
foretold  with  any  degree  of  certainty.  B  ut,  at  the  same  time, 
it  can  not  be  said  that  a  prediction  that  a  man  who  has  lived 
a  life  of  uprightness  for  fifty  years  will  during  the  remainder 
of  his  life  continue  so  to  live,  or*  that  a  man  who  has  been  a 
successful  business  man  for  fifty  years  will  so  continue,  or 
that  a  man  who  has  maintained  certain  opinions,  religious, 
political,  or  economical,  will  contiuue  in  the  same  line,  is 
dependent  upon  chance.  It  is,  of  course,  quite  possible  that 
such  man  may  utterly  change  his  habits  of  life,  business,  or 
opinions,  but  such  change  will  not  be  purely  matter  of  chance. 
So  with  regard  to  the  case  in  hand.  A  student  of  statistics 
might  know  approximately  the  number  of  Republican  votes 
and  the  number  of  Democratic  votes  in  the  State  of  Ohio ;  he 
might  approximate  the  ratio  in  which  one  and  the  other  might 
increase  or  decrease  in  a  given  year.  It  is  quite  likely  that 
his  estimates  would  often  be  wide  of  the  mark,  but  it  would 
uot  be  by  reason  of  chance  but  by  reason  of  causes  in  regard 
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to  which  he  had  formed  erroneous  estimates.  It  would  hardly 
do  to  say  that  a  child  or  a  school  boy  could  form  as  correct 
an  estimate  in  the  matter  as  an  experienced  politician  who 
had  been  giving  weeks  and  months  of  steady  attention  to 
the  consideration  of  the  question.  But,  without  further 
elaboration,  1  am  quite  clear  that  estimates  made  upon  the 
probable  political  action  of  the  people  in  a  given  State  in  a^ 
pending  election  can  not  be  said  to  be  dependent  upon  chance, 
within  the  meaning  of  this  statute,  and  that,  therefore,  thi» 
enterprise  was  no  infraction  of  the  lottery  law  in  question. 

In  conclusion  it  may  not  be  improper  t9  say  that  this 
law  was  framed  with  a  view  to  the  suppression  of  certain 
well  known  and  wide  spread  agencies  for  evil ;  and  it  is  cer- 
tainly not  wise  to  embarrass  its  execution  by  a  strained  or 
unnatural  construction,  in  reaching  after  practices  not 
thought  of  as  a  motive  for  its  enactment. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  PostmastebGenebal. 


OKLAHOMA— TERRITORUL  LEGISLATURE. 

Wheu  the  legislatare  of  Oklahoma  Territory,  at  its  first  session,  took  a 
recess  for  one  or  more  days  on  accoant  of  an  approaching  election :  Ad- 
vised, that  the  period  covered  by  the  recess  should  be  counted  as  part 
of  the  one  hundred  and  twenty  days  limited  for  such  session,  by  section 
4  of  the  (organic)  act  of  May  2,  1890,  chapter  182. 

Department  op  Justice, 

November  8, 1890. 

Sib  :  T  have  the  honor  to  acknowledge  the  receipt  of  a  note 
from  Executive  Olerk  Tibbott,  under  date  November  6, 
instant,  inclosing  a  letter  of  Governor  Steele,  of  Oklahoma, 
in  which  he  makes  the  following  statement: 

"  The  legislature  has  taken  a  recess  until  November  5,  on 
account  of  the  coming  election,  and  has  stated  in  a  Joint  reso- 
lution that  it  is  not  to  count  in  the  one  hundred  and  twenty 
days  that  is  provided  in  the  organic  act  this  body  may  hold 
session.'' 
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The  Governor  thereupon  desires  my  opinion  as  to  whether 
the  time  covered  by  such  adjournment  must  be  counted  as  a 
part  of  the  session ;  that  is,  a  part  of  the  one  hundred  and 
twenty  days. 

The  provision  of  the  organic  act,  in  section  4,  is  as  follows : 

<<  The  session  of  the  legislative  assembly  shall  be  biennial, 
and  shall  be  limited  to  sixty  days  duration,  Provided,  how- 
ever, That  the  duration  of  the  first  session  of  said  legislative 
assembly  may  continue  one  hundred  and  twenty  days." 

On  the  16th  day  of  March,  1889, 1  gave  to  the  honorable 
the  Secretary  of  the  Interior,  an  opinion  as  follows : 

[Here  follows  the  opinion  referred  to,  which  relates  to  the 
Arizona  legislature,  and  will  be  found  on  page  260,  ante.] 

The  law  as  to  Oklahoma  seems  to  be  not  different  from  that 
applicable  to  Arizona. 

I  see  no  reason  to  change  the  view  there  expressed.  On 
the  contrary,  many  reasons  reinforcing  that  opinion  occur  ta 
me.  If  the  legislature  may  adjourn  once  and  exclude  the- 
time  of  adjournment  from  the  time  limited  for  its  session,  it 
may  adjourn  twice,  or  any  number  of  times.  It  may  prac- 
tically continue  its  session  from  time  to  time  throughout  the- 
year.  I  can  not  believe  that  such  was  the  purpose  of  Gout 
gross.  Such  adjournments  would  necessarily  add  greatly  ta 
the  expense  of  the  session,  and  would  interfere  with  the  or- 
derly transaction  of  the  business  which  under  the  law  is 
devolved  upon  the  legislature. 

It  seems  to  me,  therefore,  that  the  legislature  should  con- 
clude its  business  within  one  hundred  and  twenty  days  from 
the  commencement  of  its  session. 

I  return  Governor  Steele's  letter. 
Respectfully  yours, 

W  H.  H.  MILLER. 

The  President. 
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SWAMP-LAND  GRANT. 

A  bill  in  equity  will  not  lie  against  the  State  of  Minnesota  for  the  pur- 
pose of  vacating  a  patent  issued  to  that  State  under  the  swamp-land 
grant,  on  the  mere  ground  that  the  land  thus  patented  was  not  in  fact 
swamp  land. 

Department  of  Justice, 

November  10, 1890. 

Sir  :  I  have  csonsidered  your  letter  of  September  22, 1890, 
.asking  an  opinion  as  to  whether  a  suit  will  lie  against  the 
State  of  Minnesota  by  the  United  States  for  the  purpose  of 
vacating  a  patent  issued  by  the  United  States  to  that  State 
under  the  swamp-land  grant,  on  the  ground  that  the  lands 
•covered  by  the  patent  were  not  swamp  lands  and  therefore 
were  not  within  the  grant. 

After  a  careful  consideration  of  your  communication  I  have 
reached  the  conclusion  that  a  bill  will  not  lie  for  the  purpose 
of  cancelling  the  patent  on  the  mere  ground  that  the  land  in 
question  was  not  swamp  land. 

For  the  purposes  of  the  swamp-land  act  the  Secrettiry  of 
the  Interior  was  made  by  law  the  tribunal  to  decide  what 
lands  in  Minnesota  were  swamp,  and  his  decision  of  that 
question  must  be  regarded  as  final  everywhere,  unless  im- 
peachable on  grounds  on  which  the  decisions  of  other  tribu- 
nals may  be  set  aside  in  equity.  It  may  be  that  patents 
will  be  annulled  in  equity  at  the  suit  of  the  United  States  for 
the  same  reasons  that  ordinary  deeds  and  instruments  are 
Tacated  by  the  courts;  but,  in  my  judgment,  the  determi- 
nation of  the  Secretary  of  the  Interior  as  to  what  lands  are 
swamp  stands  on  much  higher  ground  than  the  ordinary  pro- 
ceeding of  issuing  a  patent  on  an  ex  parte  hearing.  The  fact 
determined  is  necessarily  the  basis  of  a  great  number  of 
titles,  and  it  can  not  be  supposed  that  Congress  intended 
that  this  great  fundamental  fact  should  be  retried  so  often  as 
anybody  saw  fit  to  make  a  question  about  it.  Such  a  con- 
struction of  the  law  would  have  a  direct  tendency  to  impair 
the  value  of  the  swamp-land  grant  and  discourage  persons 
from  dealing  in  titles  originating  in  a  swamp-land  patent. 

In  French  v.  Fyan  (93  U.  S.  R.,  169)  and  Wright  v.  Rose- 
herry  (121  U.  S.  E.,  488)  the  Supreme  Court  speak  of  the 
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Seoretary  of  the  Interior  as  the  tribunal  to  decide  what  land» 
are  swamp.  In  the  former  case  the  court  ases  this  strong 
language  (p.  171) : 

^'  We  are  of  opinion  that  this  section  [section  2  of  the 
swamp-land  act]  devolved  upon  the  Secretary,  as  the  head  of 
the  Department  which  administered  the  affairs  of  the  public 
lands,  the  duty,  and  conferred  on  him  the  power,  of  determin- 
ing what  lands  were  of  the  description  granted  by  that  act, 
and  made  his  office  the  tribunal  whose  decision  on  that  sub- 
ject was  to  be  controlling." 

Then,  to  emphasize  the  position,  the  court  makes  a  quota- 
tion from  Johnson  v.  Towsley  (13  Wall.,  72)  to  the  effect  that 
the  decisions  of  special  tribunals  on  matters  referred  to  theni 
by  law  must  be  upheld. 

There  is  but  one  conclusion  to  be  drawn  from  this,  and  it 
is  that  the  decision  of  the  Secretary  of  the  Interior  as  to 
swamp  lands  is  analagous  to  a  judgment  ih  w^mt  inter  partes^ 
and  can  only  be  impeached  in  equity  on  the  grounds  stated 
in  the  Supreme  Court  in  United  States  v.  Throckmorton  (98 
D.S.  R.,61.) 

I  return  the  papers  herewith.  They  could  have  been  of 
no  use  to  me,  because  I  must  confine  myself  to  the  case 
stated  for  an  opinion,  and  am  not  authorized  to  look  into- 
evidence. 

I  have  the  honor  to  be,  very  respectfully, 

W.  H.  H.  MILLER. 

The  Seceetabt  op  the  Interioe. 


EIGHT-HOUR  LAW. 

Power  of  the  President  coDsideied  with  reference  to  the  administration 
of  the  eight-hour  law. 

Department  op  Justice, 

November  12, 1890. 
Sib  :  I  have  looked  at  the  memorial  presented  to  you  by 
Thomas  S.  Deuham,  president  of  the  Federation  of  Labor 
Unions  of  the  District  of  Columbia,  with  reference  to  the 
eight-hour  law,  and  am  quite  clear  you  have  no  power  to* 
issue  such  an  order  as  is  asked. 
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In  the  first  place,  as  is  decided  in  United  States  v.  Martin 
<4  Otto,  400),  the  act  of  Congress  of  Jane  25,  1868,  pro- 
viding that  ^^  Eight  hours  shall  constitute  a  day's  work  for 
aU  laborers,  workmen  and  mechanics  now  employed,  or  who 
fihall  hereafter  be  employed,  by  or  on  behalf  of  the  Govern- 
ment of  the  United  States,"  simply  prescribes  a  unit  of 
measure  for  a  day's  work  in  the  absence  of  any  specific  con- 
tract. It  is  no  more  and  no  less,  in  legal  efifect,  than  if 
Oongress  should  provide  that  in  all  contracts  for  the  pur- 
chase of  coal  by  officers  of  the  United  States  Government 
2,000  pounds  should  constitute  a  ton.  Surely  no  lawyer 
would  claim  that  such  a  statute,  either  directly  or  by  impli- 
cation, would  forbid  an  officer  to  pay  more  for  2,240  than 
for  2,000  pounds  of  coal. 

In  the  next  place  it  is  undeniable  that  there  are  many 
l)rauches  of  the  Government  service  in  which,  without  the 
greatest  inconvenience,  the  day  can  not  be  limited  to  eight 
<sonsecutive  hours,  as  for  instance  post-office  clerks,  letter 
-carriers,  route  agents  upon  railroads,  etc.  So  it  will  often 
happen  that  the  public  service  may  and  will  require  the  woik- 
ing  of  extra  hours  in  order  that  public  exigencies  may  be 
met. 

Again  sections  3709,  etc.,  require  contracts  for  supplies  or 
services  on  behalf  of  the  Government,  except  for  prisoners' 
services,  to  be  made  with  the  lowest  responsible  bidder,  after 
4ue  advertisement.  These  statutes  make  qo  provision  for  the 
length  of  the  day's  work  by  the  employes  of  such  contractors, 
and  a  public  officer  who  should  let  a  contract  for  a  larger  sum 
than  would  be  otherwise  necessary  by  reason  of  a  condition 
thsft  a  contractor's  employes  should  only  work  eight  hours  a 
day  would  directly  violate  the  law. 

In  short,  the  statutes  do  not  contain  any  such  provision  as 
would  authorize  or  justify  the  President  in  making  such  an 
order  as  is  asked.  Nor  does  any  such  authority  inhere  in  the 
Executive  office.  The  President  has,  under  the  Constitution 
and  laws,  certain  duties  to  perform,  among  these  being  to 
take  care  that  the  laws  be  faithfully  executed;  that  is,  that 
the  other  executive  and  administrative  officers  of  the  Gov- 
ernment faithfully  perform  their  duties ;  but  the  statutes  reg- 
ulate and  prescribe  these  duties,  and  he  has  no  more  power 
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to  add  to,  or  sabstract  from,  the  duties  .imposed  upon  sub- 
ordinate executive  and  administrative  officers  by  the  law, 
than  those  officers  have  to  add  or  substract  from  his  duties. 
The  relief  asked  in  this  matter  can,  in  my  judgment,  come 
only  through  additional  legislation. 
Very  respectfully, 

W.  H.  H.  MILLER. 
The  President. 


BITUMINOUS  COAL— DRAWBACK. 

The  provision  in  the  act  of  March  3,  1883,  chapter  121,  allowing  a  draw- 
back on  bituminons  coal  imported  into  the  United  States,  which  is 
afterwards  nsed  for  fnel  on  steam  vessela  of  the  United  States  engaged 
in  the  coasting  or  foreign  trade,  is  repealed  by  the  act  of  October  1, 
1890,  chapter  1244. 

Semhle  that  the  term  ''supplies,"  as  employed  m  section  16  of  the  act  of 
Jnne  26,  1884,  chapter  121,  includes  coal. 

Depabtment  OF  Justice, 

November  17,  1890. 

Sib  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  4th  instant,  requesting  an  opinion 
whether  the  provision  for  drawback  upon  bituminous  coal 
(22  Stat.,  511)  is  repealed  by  section  55  of  the  act  of  October 
1, 1890,  entitled  **  An  act  to  reduce  the  revenue  and  equalize 
duties  on  imports  and  for  other  purposes.'' 

A  brief  review  of  the  legislation  on  this  subject  discloses 
the  following  facts : 

Section  2504,  schedule  M,  sundries  (Rev.  Stat.,  1874,  p. 
474),  provides  a  duty  upon  imported  coal  in  the  following 
language :  '*  Slack  coal  or  culm,  such  as  will  pass  through  a 
half-inch  screen,  forty  cents  per  ton  of  twenty-eight  bushels, 
eighty  pounds  to  the  bushel ;  bituminous  coal,  and  shale, 
seventy-five  cents  per  ton  of  twenty-eight  bushels,  eighty 
pounds  to  the  bushel." 

In  the  revision  of  the  tariff  act  of  March  3, 1883  (22  Stat., 
511),  section  2502,  schedule  N,  sundries,  a  drawback  was  pro- 
vided upon  bituminous  coal.  As  found  in  the  Bevised  Stat- 
utes  the  provisions  both  for  ^^  slack  coal  or  culm,''  and  '*  bitu- 
minous coal,"  are  provided  for  in  a  single  paragraph.    In  the 
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law  of  March  3, 1883,  supra^  the  provisioD  for  duty  upon  ooal^ 
slack  or  culm,  aud  bituminous,  are  separated^  each  haviug 
its  appropriate  paragraph.  The  duty  upon  bituminous  ooal 
is  thus  provided:  '^Goal,  bituminous  and  shale,  seveoty-five 
cents  per  ton  of  twenty-eight  bushels,  eighty  pounds  to  the 
bushel.  A  drawback  of  seventy-five  cents  per  ton  shall  be 
allowed  on  all  bituminous  coal  imported  into  the  United 
States  which  is  afterwards  used  for  fuel  on  board  of  vessels 
propelled  by  steam  which  are  engaged  in  the  coasting  trade 
of  the  United  States,  or  iu  the  trade  with  foreign  countries^ 
to  be  allowed  and  paid  under  such  regulations  as  the  Secre- 
tary of  the  Treasury  shall  prescribe."  To  this  act  Congress 
gave  a  legislative  construction  by  section  10  of  an  act  entitled 
''An  act  to  abolish  certain  fees  for  officicil  services  to  Ameri- 
can vessels,  and  to  amend  the  laws  relating  to  shipping  com- 
missioners, seamen,  and  owners  of  vessels,  and  for  other  pur- 
poses." (24  Stat.,  81.)  By  the  provisions  of  this  last  section 
the  right  to  drawback  was  to  be  construed  to  apply  **  only  to 
vessels  of  the  United  States?." 

The  law  stood  thus  until  the  passage  of  th^  act  of  October 
1, 1890. 

It  will  be  noted  in  Schedule  N,  *'  Sundries,"  of  the  last  named 
act,  that  Congress  reversed  the  relative  position  of  the  para- 
graphs relating  to  coal,  bituminous  and  shale,  and  slack  or 
culm,  making  them  stand  as  follows :  ^'  Goal,  bituminous  aud 
shale,  seventy-five  cents  per  ton  of  twenty-eight  bushels, 
eighty  pounds  to  the  bushel ;  coal,  slack  or  culm,  such  as  will 
pass  through  a  half-inch  screen,  thirty  cents  per  ton  of 
twenty-eight  bushels,  eighty  pounds  to  the  bushel,"  and  also 
omitted  the  provision  for  drawback  upon  bituminous  coal  as 
found  in  the  act  of  March  3, 1883. 

An  examination  of  the  act  of  October  1, 1890,  discloses  no 
clause  directly  repealing  this  drawback,  unless  it  be  found  in 
section  55,  <^that  all  laws  and  parts  of  laws  inconsistent  with 
this  act  are  hereby  repealed." 

Evidence  from  the  internal  construction  of  the  act,  as  well 
as  the  history  of  its  enactment,  leads  irresistibly  to  the  con- 
cilusion  that  '*  the  tariff  part  of  the  bill  contemplates  and  pro- 
poses a  complete  revision.    It  not  only  changes  the  rate  of 
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duty,  but  modifies  the  general  provisioua  of  law  relating  to 
the  questions  of  duty." 

It  niiiy  be  contended  with  force  that  the  provisions  of  the 
law  of  18S3,  contained  in  a  separate  paragraph,  providing 
for  the  duty  and  the  drawback,  are  to  be  considered  and  con- 
strued collectively,  and  that  when  the  act  of  October  1, 1890, 
provided  for  a  duty  and  omitted  the  drawback  that  such  pro- 
vision is  in  terms  inconsistent  with  the  prior  law  and  thus  re- 
peals the  former  duty. 

However  this  may  be,  it  is  settled  that  "  if  a  subsequent 
statute  be  not  repugnant  in  all  its  provisions  to  a  prior  one, 
yet  if  the  later  statute  equally  intends  to  prescribe  the  only. 
rw/e  which  shall  govern  it  repeals  the  prior  one.''  (State  v. 
Stollj  17  Wall.,  425;  Daviess  v.  FairbairnyS  Howard,  630  5 
United  States  v.  Claflinj  97  U.  S.,  546 ;  Cook  County  National 
Bank  v.  The  United  States,  107  U.  S.,  445.) 

Another  rule  of  construction  equally  well  settled  is  that  a 
statute  is  impliedly  repealed  by  a  subsequent  statute  making 
new  provisions  plainly  intended  as  a  substitute  for  it.  ( United 
States  V.Henderson.  11  Wall.,  652;  Wood  \.  United  States^ 
16  Pet.,  342;  Fabbri  v.  Murphy^  95  U.  S.,  191.) 

That  the  attention  of  Congress  must  have  been  called  to 
the  fact  of  the  omission  of  the  clause  reciting  to  drawback 
is  evident,  because  the  provision  formed  a  part  of  the  ori- 
ginal law,  and  because  of  the  change  in  the  relative  positions 
of  the  paragraphs  relating  to  coal,  slack  or  culm,  and  coal, 
bituminous  and  shale,  referred  to  above. 

It  will  be  seen  also  that  the  act  of  October  1,  1890,  in  re- 
spect to  duties  upT(u  other  articles  concerning  which  draw- 
backs were  previously  allowed,  retains  the  same  provision  as 
in  the  prior  existing  law.  Thus  section  25,  relating  to  im- 
ported materials  on  which  duties  have  been  paid,  used  in  the 
manufacture  of  articles  manufactured  or  produced  in  the 
United  States,  provides  that  ''  the  drawback  on  any  article 
allowed  under  existing  law  shall  be  continued  at  the  rate 
herein  provided." 

So  also  the  drawback  mentioned  in  Schedule  0,  metals 
and  manufactures  of,  iron  and  steel,  paragraph  143,  and  that 
on  salt,  agricultural  products,  etc.,  paragraph  322.    It  can 
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not  be  assumed  that  Congress  thus  deliberately  omitted  a 
clause  relating  to  a  drawback  in  a  general  revision  of  the 
subject  of  duties  without  intending  so  to  do. 

lam,  therefore,  of  the  opinion  that  so  much  of  the  act  of 
March  3, 1883,  Schedule  N,  "  Sundries,"  as  relates  to  the  draw- 
back  upon  coal,  bituminous  and  shale,  is  repealed  by  the 
actof  October  1,1890 

You  will  note  that  my  opinion  thus  far  answers  the  specific 
question  asked.  I  deem  it  my  duty  to  call  your  attention  to 
section  16  of  the  act  of  June  26,  1884,  chapter  121.  This 
section  is  as  follows : 

<<  Sec.  16.  All  articles  of  foreign  production  needed,  and 
actually  withdrawn  from  bonded  warehouses,  for  supplies 
not  including  equipment  of  vessels  of  the  United  States  en- 
gaged in  the  foreign  trade,  including  the  trade  between  the 
Atlantic  and  Pacific  jwrta  of  the  United  States,  may  be  so 
withdrawn  free  from  duty,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe." 

It  would  seem  to  admit  of  little  doubt  that  ^<  supplies  ^  in- 
clude coal. 

Very  respectfully, 

W.  H.  H.  MILLER. 


The  Secret ABY  of  the  Treasury. 


DUTY  ON  LEAD  ORE. 

Under  paragraph  199  of  the  act  .of  October  1,  1890,  chapter  1244,  im- 
ported lead  ore  is  datiable  at  the  rate  of  1^  cents  a  ponnd,  irrespective 
of  thd  quantity  of  lead' which  the  ore  may  contain. 

The  words  *'  all  other  ores,'*  as  used  in  the  proviso  of  that  paragraph, 
mean  all  ores  other  than  those  known  commercially  as  lead  ores. 

Department  of  Justice, 

November  19,  1890. 
Sir:  Your  communication  of  the  8th  instant  calling  mj- 
attention  to  paragraph  199  of  Schedule  0  of  the  tariff  act  of 
October  1,  1890,  and  to  the  letter  of  Assistant  Secretary 
Spaulding,  of  date  of  the  30th  ultimo,  to  the  collector  of  cus- 
toms at  El  Paso,  Tex.,  and  to  other  inclosures,  and  to  decis- 
ions of  the  Treasury  Department  (Synopsis  4391,  7327,  7543, 
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and  9662),  and  reqaesting  my  opinion  as  to  the  constraction 
of  said  paragrapii,  was  duly  received. 

Availing  myself  of  the  references  and  suggestions  sab- 
mitted,  I  have  the  honor  to  answer: 

The  tariff  law  of  June  30, 1864,  (13  Stat,  206),  imposes  a 
duty  as  follows:  '^Ou  lead  ore,  one  and  a  half  cents  per 
pound." 

The  act  of  March  3, 1883,  (22  Stat.,  600),  in  Schedule  C,  im- 
poses a  duty  as  follows :  '^  Lead  ore  and  lead  dross,  one  and 
one  half  cents  per  pound." 

Paragraph  199,  of  the  act  of  October  1, 1890,  provides  that 
there  shall  be  levied,  collected,  and  paid  upon  imported  ''lead 
ore  and  lead  dross,  one  and  one  half  cents  per  pound :  Pro- 
vided^ That  silver  ore  and  all  other  ores  containing  lead  shall 
pay  a  duty  of  one  and  one-half  cents  per  pound  on  the  lead 
contained  therein,  according  to  sample  and  assay  at  the  port 
of  entry." 

The  meaning  most  obviously  suggested  by  a  consideration 
of  the  language  used  is  that  a  duty  of  IJ  cents  per  pound 
shall  be  paid  upon  the  commodity  known  as  lead  ore,  and 
that  a^  similar  duty  shall  be  paid  upon  that  known  as  lead 
dross;  while  upon  ores  that  are  not  known  commercially  as 
lead  ores,  and  which  yet  contain  lead  of  an  appreciable  value, 
a  duty  of  IJ  cents  per  pound  shall  be  paid,  not  upon  these 
ores,  but  upon  the  lea<l  which  sample  and  assay  shall  show 
them  to  contain. 

A  construction  which  makes  "  all  other  ores"  in  the  pro- 
viso cover  "lead  ore"  of  the  first  line  would  render  the  first 
line  meaningless  as  to  lead  ore,  or  would  place  the  same  rate 
of  duty  upon  lead  twice  in  the  paragraph. 

Under  the  law  of  1883  lead  ore  as  such  bore  the  same  duty 
as  dross  as  such.  If  only  the  lead  which  may  be  extracted 
from  this  ore  is  now  dutiable,  then  it  follows  that  lead  ore  and 
dross  have  been  separated  without  an  expressed  purpose  to 
do  so,  or  that  it  is  only  the  lead  which  the  dross  contains 
that  is  dutiable. 

In  order  to  discover  the  intent  of  Congress  in  this  enact- 
ment it  may  be  instructive  to  consider  the  rulings  of  your 
Depaitment  in  relation  to  the  subject-matter. 
Under  date  of  January  U,  1880  (Synopsis,  4391),  it  is  de- 
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cided  as  to  certain  ores  claimed  to  bo  entitled  to  free  entry 
from  Mexico  as  silver  ore,  that  "  The  value  of  the  silver  con- 
tained in  the  ore  being  largely  in  excess  of  the  value  of  the 
iron,  the  Department  is  of  the  opinion  that  the  ore  is  entitled 
to  entry  free  of  duty  as  ^  silver  ore.'" 

No  one  denies  that  Congress,  by  said  act  of  March  3, 1883, 
X)laced  a  duty  of  1^  cents  per  pound  on  lead  ore  and  lead  dross. 

Under  date  of  January  25, 1886  (Synopsis,  73!i7),  the  As- 
sistant Secretary  decides — 

"That  when  silver  in  any  ore  predominates  in  value  it  is 
considered  to  be  silver  ore,  and,  as  such,  is  exempt  from  duty 
under  the  special  provisions  in  the  free  list  for  ores  of  gold 
and  silver.  Where,  however,  lead  predominates  in  value 
the  ore  is  considered  as  a  lead  ore,  and  is  subjected  to  a  duty 
at  the  rate  of  IJ  cents  per  pound  under  the  special  provi- 
sions in  the  tariff  act  for  Mead  ore  and  lead  dross.'" 

Under  date  of  May  27,  1886  (Synopsis,  7543),  the  Acting 
Secretary  of  the  Treasury  decides — 

"  That  ores  composed  of  silver  and  lead  and  iron,  or  silver 
and  lead,  or  silver  and  other  base  metals  of  which  silver  is 
the  component  material  of  chief  value,  would,  under  the  rul- 
ing of  January  25,  1886  (Synopsis,  7337),  be  exempt  from 
duty  under  the  provision  in  the  free  list  (T.  I.,  new,  752)  for 
'ores  of    •    •    •    silver.' 

"  It  is  immaterial  in  the  entry  and  classification  of  such 
ores  whether  the  ores  are  imported  for  use  as  fluxes  in  the 
fusion  of  other  metals,  or  on  account  of  the  metals  them- 
selves." 

Your  circular  of  October  18, 1889  (Synopsis,  9662),  reviews 
and  approves  these  rulings  and  holds  that  ores  known  com- 
mercially as  ores  of  silver,  although  containing  lead  in  appre- 
ciable or  considerable  quantity,  are  not  dutiable  under  the 
law  of  1883,  and  that  it  must  be  assumed  that  the  rulings 
and  practice  of  the  Department  were  known  to  Congress 
when  it  passed  that  act ;  and  that  it  must  be  held  that  the 
designation  of  lead  ore  and  silver  ore  in  the  tariff,  in  the  ab- 
sence of  legislative  definition,  was  that  of  existing  decisions. 

In  view  of  th««e  instances  of  official  construction  Congress 
enacted  the  provisions  of  the  act  of  1890,  above  quoted.  It 
is  not  reasonable  to  suppose  that,  without  employing  words 
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clearly  indicating  a  parpose  to  do  so,  the  classification  was 
changed  from  "lead  ore''  to  "  ores  containing  lead/'  while 
reenacting  in  the  leading  portion  of  the  paragraph  the  words 
of  the  provision  of  the  act  of  1883. 

Nor  can  it  fairly  be  inferred,  without  words  plainly  show- 
ing such  an  intention,  that  the  duty  was  dropped  from  1^ 
cents  per  pound  on  lead  ore  down  to  the  same  rate  on  the 
\ead  contained  in  the  ore. 

The  language  which  Congress  has  deemed  it  proper  to  em- . 
ploy  where  it  intended  to  place  a  duty  only  upon  the  metal 
that  an  ore  contains  is  shown  in  the  paragraph  relatin&r 
to  copper,  where  the  following  words  are  used  (par.  191): 
"  Copper  imported  in  the  form  of  ores,  one-half  of  one  cent 
per  i)ound  on  each  pound  of  fine  copper  contained  therein." 

The  rules  of  statutory  construction  forbid  the  conclusion 
that  it  was  the  legislative  design  to  make  lead  ore  dutiable 
only  upon  the  lead  contained  therein  without  the  use  of  the 
same  or  equivalent  language. 

In  my  opinion  it  is  manifest  that  the  words  "all  other 
ores,"  as  used  in  the  proviso  of  paragraph  199,  mean  all  ores 
other  than  those  designated  by  the  words  "  lead  ores,"  con- 
strued according  to  commercial  usage  and  Departmental  de- 
cision. 

I  therefore  hold  that  imported  lead  ore  is  dutiable  at  the 
rate  of  IJ  cents  per  pound  without  regard  to  the  amount  of 
lead  which  the  ore  may  contain. 

W.  H.  H.  MILLER. 


The  Seceetaey  of  the  Treasury. 


PROPERTY  LOST  IN  THE  MILITARY  SERVICE. 

The  duty  of  the  Secretary  of  War  iu  the  case  of  a  claim  under  the  act  of 
March  3,  18^5,  chapter  335,  in  limited  to  the  determination  of  whether 
the  property  for  the  loss  of  which  indemnity  is  claimed  was  '*  reason- 
able, tisefnl,  necessary,  and  proper ''  for  the  claimant. 

Whether  the  loss  happened  under  the  circumstances  described  in  the 
statute,  and  comea  within  the  provisions  thereof,  is  a  question  for 
the  determination  of  the  proper  accounting  officers  of  the  Treasury, 
and  so  does  not  appertain  to  the  administration  of  the  War  Depart- 
ment. 
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Depastment  op  Justice, 

November  26, 1890. 
Sir  :  Your  commuDication  (No.  2300)  asks  an  opiniou  on 
the  following  qaestious : 

(1)  As  to  whether  a  cavalry  officer  can  recover  under  this 
statute  for  the  loss  of  a  horse  by  disease  or  killed  in  conse* 
quence  of  disease.  And,  under  this  head,  whether  the  extra 
pay  allowed  to  a  cavalry  officer  does  not  cover  the  risk  and 
expense  of  his  horse. 

(2)  What  the  duties  of  the  Secretary  of  War  are  under 
this  statute. 

These  questions  arise  upon  the  act  of  Congress  of  March 
3, 1885  (23  Stat.,  350),  entitled  "An  act  to  provide  for  the 
settlement  of  the  claims  of  officers  and  enlisted  men  of  the 
Army  for  the  loss  of  private  property  destroyed  in  the  mili- 
tary service  of  the  United  States." 

The  act  authorizes  and  directs  "the  proper  accounting 
officers  of  the  Treasury  "  "  to  inquire  into,  ascertain,  and  de- 
termine the  value  of  the  private  property  belonging  to  offi- 
cers and  enlisted  men  in  the  military  service  under  the  fol- 
lowing circumstances.'^  It  then  goes  on  to  state  three  con- 
ditions of  fact  under  which  indemnity  may  be  paid  for  the 
loss  of  private  property,  and  provides  that  such  indemnity 
"  shall  be  limited  to  such  articles  of  personal  property  as  the 
Secretary  of  War,  in  his  discretion,  shall  decide  to  be  rea- 
sonable, useful,  necessary,  and  proper  for  such  officer  or 
soldier  while  in  quarters,engaged  in  the  public  service,  in  the 
line  of  duty." 

It  seems  to  us  that  the  law  makes  it  the  duty  of  the  Sec- 
retary of  War  to  determine  in  each  case  whether  the  prop- 
erty for  the  loss  of  which  indemnity  is  claimed  is  "  reasonable, 
useful,  necessary,  and  proper  "for  the  claimant,  and  that 
there  his  authority  under  the  act  ends. 

The  value  of  the  property  so  deiermiued  by  the  Secretary 
of  War  to  be  *'  reasonable,  useful,  necessary,  and  proper," 
and  the  question  whether  the  loss  happened  under  the  cir- 
cumstances set  forth  in  the  act,  are,  in  my  opinion,  to  be 
determined  by  "  the  proper  accounting  officers  of  the  Treas- 
ury." In  other  words,  those  officers  must  apply  the  statute 
to  the  particular  facts  of  each  case. 
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If  this  view  be  correct,  the  first  question  sabmitted  has  no 
relation  to  a  matter  that  arises  in  the  administration  of  the 
War  Department,  and  for  that  reason  I  have  no  authority  to 
answer  it.  Section  356,  Bevised  Statutes,  only  authorizes  the 
head  of  a  Department  '^  to  require  the  opinion  of  the  Attor- 
ney-General on  any  questions  of  law  arising  in  the  adminis- 
tration of  his  Department.^'  (See  also  6  Opin.,  24 ;  13  Opin., 
631,668.) 

The  second  question  I  haver  answered  already. 
Very  respectfully,  yours, 


W.  H.  H.  MILLER. 


The  Secretary  of  War. 


ATTORNEY-GENERAL. 

The  Attorney-General  declines  to  give  an  opinion  upon  a  question  as  to 
the  meaning  of  a  Territorial  statnte,  Tvhere  the  qnestion  does  not  ap- 
pear to  have  arisen  in  the  administration  of  the  Department  propos- 
ing it. 

Department  op  Justice, 

November  26, 1890. 

Sir  :  Your  communication  of  November  5,  instant,  asks 
an  opinion  upon  the  meaning  of  certain  language  used  in  the 
funding  law  of  the  Territory  of  Arizona. 

It  would  give  me  pleasure  to  answer  the  question  submit- 
ted if  I  could  do  so  without  stepping  beyond  the  limits  within 
which  Congress  has  restricted  me,  but  as  the  question  sub- 
mitted does  not  appear  to  have  arisen  in  the  administration 
of  the  business  of  the  Department  of  the  Interior  I  am  not  at 
liberty  to  consider  it. 

Section  356  of  the  Eevlsed  Statutes  of  the  United  States 
provides  "  That  the  head  of  any  Executive  Department  may 
require  the  opinion  of  the  Attorney-General  on  any  questions 
of  law  arising  in  the  administration  of  his  Departments^ 

In  several  instances  my  predecessors  as  well  as  myself  have 
felt  constrained  to  decline  to  give  opinions  asked  for  by  heads 
of  Departments  upon  questions  not  arising  out  of  matters  be- 
fore them  for  of&cial  action.  For  instance,  Attorney-General 
Brewster  declined  to  give  an  opinion  at  the  request  of  the 


696  HON.    W.    H.    H.   MILLER 


AttorBey-Geieral. 


Postmaster-Geueral  ma<le  by  direction  of  a  resolution  of  the 
House  of  Eepresentatives,  placing  his  refusal  on  the  ground 
that  the  question  submitted  had  no  connection  with  a  matter 
before  the  Post-Office  Department.  It  may  be  added  that, 
on  a  previous  occasion,  Attorney-General  Brewster  declined 
to  give  an  opinion  on  a  question  directly  submitted  to  him 
by  a  resolution  of  the  House  of  Representatives  (18  Opiu., 
107,  108;  14  Opin.,  177;  6  Opiu.,  24). 

These  authorities  leave  no  alternative  to  the  conclusion 
above  stated. 

Very  respectfully,  yours, 

W.  H.  H.  MILLER. 


The  Secretary  op  the  Interior. 


ATTORNEY-GENERAL. 

It  is  not  within  the  province  of  the  Attorney-General  to  make  a  finding 
of  facts  in  a  case  Bubuiitted  for  his  opinion  upon  qnestions  of  law  aris- 
ing thereon.  The  facts  of  the  case  should  be  ascertained  and  presented 
by  the  officer  requesting  the  opinion. 

Department  of  Justice, 

November  28,  1890. 

Sir  :  Your  communicatiou  of  November  5,  instant,  asking 
an  opinion  as  to  whether  the  whistling  buoy  patent  has  ex- 
pired, after  stating  the  facts  upon  which  the  question  sub- 
mitted arises,  goes  on  to  ask  that  these  statements  of  fact 
may  be  verified  by  me,  and  "  if  found  to  be  true  that  tlje 
Department  may  be  informed  as  to  whether  the  Light  House 
Board  may  or  may  not  manufacture  this  whistling  buoy,  or 
contract  for  its  manufacture,  without  infringement  on  the 
rights  of  the  deceased  patentee,  Courtenoy,  or  his  heirs  or 
assigns.^ 

I  beg  leave  to  say  that  it  is  not  within  my  competency  to 
make  a  finding  of  facts  in  au^'  case,  and  that  I  can  only  give 
an  opinion  on  questions  of  law  arising  upon  a  state  of  facts 
presented  to  me  by  the  oflBcer  requesting  my  opinion. 

The  rulings  to  this  effect,  as  well  by  my  predecessors  as 
myself,  are  numerous.     (10  Opin..  267;  11  i&.,  189;  12  tt., 
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205;  18  i6.,  487.)  ''Where,"  says  Attorney-General  Stau- 
bery,  "  a  question  of  law  arises  upon  facts  submitted  to  the 
Attorney  General,  such  facts  must  be  agreed  and  stated  a^  facts 
established.^^ 

It  will  be  my  pleasure  to  pass  upon  the  question  submitted 
so  soon  as  the  facts  are  presented  in  conformity  to  the  long 
settled  practice  of  the  Attorney-General's  office  and  the  De- 
partment of  Justice. 

Very  respectfully  yours, 

W.  H.  H.  MILLER. 

The  Sbobetart  of  the  Treasury. 


IMPORTED  MOLASSES. 

Imported  molasses  can  not,  under  parafirraph  24 1  of  the  act  of  October  1, 
1890,  chapter  1244,  be  refined  in  bond  without  payment  of  daty  be- 
tween March  1  and  April  1,  1891.  The  provisions  of  that  paragraph 
are  applicable  only  to  sugars  in  solid  form. 

Department  of  Justice, 

November  28, 1890. 

Sir  :  Your  communication  (5650,  F.)  submits  for  an  opinion 
the  questions,  <'  whether  imported  molasses  may  be  reflued 
in  bond,  during  the  month  of  March,  1891,  under  the  provis- 
ions of  paragraph  241  of  the  act  of  October  1, 1890,  or  whether 
said  provisions  must  be  restricted  to  sugars  imported  in  the 
solid  form.'' 

The  law  says  (par.  241)  that  ^^  sugars  not  exceeding  num- 
ber sixteen  Dutch  standard  in  color  may  be  refined  in  bond 
without  payment  of  duty  "  between  March  1  and  April  1, 
1891.  This  provision  clearly  applies  to  sugars  in  solid  form. 
The  reference  to  '<  number  sixteen  Dutch  standard  in  color  ^ 
seems  to  place  this  beyond  question. 

Commercially,  and  under  the  act  in  question,  sugar  is  one 
thing  and  molasses  another  thing. 

Paragraph  726  admits  to  free  entry  sugars  not  above  a  cer- 
tain standard,  and  molasses ;  and  paragraph  241  declares 
^^That  the  provisions  of  this  act  providing  terms  for  the  ad- 
mission of  imported  sugars  and  molasses^  and  for  the  payment 
of  a  bounty  on  sugars  of  domestic  production,  shall  take 
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effect  OD  the  first  day  of  April,  eighteen  hundred  and  ninety- 
one." 

To  hold;  then,  that  molasses  may  be  refined  in  bond  woald 
be  to  confound  the  distinction  between  it  and  sugar,  known 
to  commerce  and  recognized  in  the  tariff,  and  would  lead, 
necessarily,  to  the  extension  of  the  bounty  on  sugar  to 
molasses. 

Paragraph  726,  admitting  to  free  entry  sugar  and  molassest 
already  referred  to,  shows  that  Congress  had  no  intention  to 
include  under  the  term  '<  sugars  "  anything  but  sugar  in  the 
solid  form.  Its  enumerations  can  be  understood  in  no  other 
way,  it  seems  to  me.    This  paragraph  is  as  follows : 

'<  Sugars,  all  not  above  number  sixceeu  Dutch  standard 
in  color,  all  tank  bottoms,  all  sugar  drainings  and  sugar 
sweepings,  sirups  of  cane  juice,  melada,  concentrated  melada, 
and  concrete  and  concentrated  molasses,  and  molasses.'' 

It  results,  therefore,  that ''  molasses"  can  not  be  refined  in 
bond  under  paragraph  241  of  the  tariff. 
Very  respectfully,  yours, 

W.  H.  H.  MILLER. 

The  Secretary  op  the  Treasury. 


LETTERS  PATENT— APPLICATION  FOR  RENEWAL. 

Where  letters  patent  were  allowed  on  the  original  applioation,  December 
9,  1887,  but  the  final  fee  was  not  paid  as  required  by  statute ;  and  the 
same  were  again  allowed  on  a  renewed  application,  under  section  4897, 
Revised  Statutes,  December  4,  1889;  and  (payment  of  final  fee  as  re- 
quired not  having  been  made  on  the  last  allowance)  a  second  applica- 
tion for  renewal,  under  said  section,  was  filed  June  7,  1890 :  Adm4ed 
that  the  applicant  is  not  entitled  to  an  allowance  of  letters  patent  on 
such  second  application,  the  statutory  limitation  (two  years)  imposed 
by  said  section  having  attached  before  the  filing  thereof. 

Department  op  Justice, 

November  29, 1890. 
Sir:  Yoar  letter  of  the  27th  ultimo,  inclosing  a  commani- 
catioD  from  the  Commiissioner  of  Patents  addressed  to  yoa 
and  bearing  date  October  23,  is  received. 
The  case  presented  for  an  opinion  is  as  follows : 
June  25,  1887,  Caarles  Nicholson  filed  an  application  for 
letters  patent  ior  an  improvement  in  motors. 
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December  9, 1887,  letters  patent  were  allowed  on  the  ap- 
plication and  the  applicant  was  duly  notified  to  pay  the  final 
fee  as  provided  by  law. 

This  fee  was  not  paid  within  the  six  mouths  prescribed  by 
statute. 

December  4, 1889,  the  applicant  paid  tl5  as  a  renewal  fee, 
and  renewed  his  application  ander  section  4897,  Revised  Stat- 
utes. 

December  11  the  application  was  duly  allowed  and  the 
applicant  was  notified  to  pay  the  final  fee  under  the  statute. 

This  the  applicant  neglected  to  do. 

June  7, 1890,  the  applicant  filed  a  second  application  for 
renewal,  accompanied  with  a  renewal  fee  of  |15. 

The  question  presented  as  limited  by  the  case  stated  is 
whether  under  the  circumstances  detailed  Nicholson  is 
'entitled  to  be  allowed  letters  patent  upon  this  application. 

Section  4897,  under  which  this  renewal  is  now  sought,  con- 
tains this  limitation :  '<  But  such  second  application  must  be 
made  within  two  years  after  the  allowance  of  the  original 
application.'' 

As  the  original  letters  were  allowed  December  9, 1887, 
while  the  application  for  renewal  now  claimed  under  was  not 
filed  until  June  7, 1890,  it  is  manifest  that  the  statutory  lim- 
itation had  attached  before  such  filing,  and  that  the  acts  of 
Nicholson  in  the  premises,  aft^r  the  expiration  of  the  two 
years,  were  without  effect. 

I  therefore  hold  that  in  the  case  presented  the  applicant  is 
not  entitled  to  allowance  of  letters  patent. 

I  do  not  deem  myself  called  upon  to  pass  upon  the  ques- 
tion whether  a  second  application  for  renewal  filed  within  two 
years  after  the  allowance  of  the  original  application,  but 
after  the  forfeiture  of  the  first  renewal  application,  would  be 
without  effect,  or  otherwise,  as  the  factsof  the  case  submitted 
do  not  present  such  a  case. 

In  accordance  with  the  rulings  of  learned  predecessors  (9 
Opin.,  82;  id.,  421;  10  do.,  220;  and  other  cases),  action  is 
necessarily  and  properly  limited  to  the  actual  case  submitted. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  of  the  Interior. 
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WORLD'S  COLUMBIAN  COMMISSION. 

Alaska  is  a  Territory  withiu  the  meaning  of  sections  2  and  3  of  the  act 
of  April  25,  1890|  chapter  156,  and,  as  snch,  is  entitled  thereunder  to 
be  represented  by  two  Commissioners  in  the  World's  Colniubian  Com- 
mission. 

Department  of  Justice, 

December  19,  1890. 

Sir:  Your  communication  of  November  25  calling  for  a 
construction  of  certain  clauses  of  sections  2  and  3  of  the  act 
of  April  25,  1890,  entitled  "An  act  to  provide  for  celebrating 
the  four  hundredth  anniversary  of  the  discovery  of  America," 
etc.,  is  received. 

The  question  presented  is  whether  Alaska  is  entitled  to  be 
represented  by  commissioners  under  said  sections  2  and  3  in 
the  World's  Columbian  Commission. 

These  sections  provide  for  commissioners  from  each  State 
and  Territory  of  the  United  States. 

Is  Alaska  a  Territory  under  these  provisions? 

Title  XXIll  of  the  Revised  Statutes  (pp.  325-316)  relates 
to  "The  Territories"  and  consists  of  three  chapters,  the  third 
containing  "  Provisions  lielating  to  the  Unorganized  Terri- 
tory of  Alaska." 

The  provisions  relate  mainly  to  the  extension  of  the  cus- 
toms laws  of  the  United  States,  and  to  the  management  of  the 
seal  fisheries. 

The  ceded  territory  is  spoken  of  as  the  "  Territory  of  Alas- 
ka" and  as  "  Alaska  Territory." 

This  third  chapter  is  mostly  derived  from  the  act  of  July 
27, 1868  (15  Stat ,  240).  A  marked  difference  in  designation 
appears  between  the  act  and  the  revision. 

Both  refer  to  "  the  territory  ceded  to  the  United  States  by 
the  Emperor  of  Russia." 

The  act  of  18GS  gives  the  President  power  to  interfere  with 
the  importation  and  use  of  fire  arms  and  distilled  spirits  "  into 
and  within  the  said  Territory,"  while  section  1955,  Revised 
Statutes,  adopts  precisely  the  same  words  in  giving  the  same 
power,  except  the  last  clause  reads  "into  and  within  the 
Territory  of  Alaska."    Other  similar  changes  also  appear. 
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The  act  of  1868  speaks  of  the  "  district  of  Alaska,''  but  neither 
in  its  title  or  elsewhere  does  it  speak  of  the  "Territory  of 
Alaska,"  unorganized  or  otherwise. 

The  act  of  May  17, 1884  (23  Stat.,  24),  entitled  "An  act 
providing  a  civil  government  for  Alaska,"  enacts  that  "  the 
territory  ceded  •  •  •  shall  constitutes  a  civil  and  judicial 
district,  the  government  of  which  shall  be  organized  and  ad- 
ministered as  hereinafter  provided." 

A  governor,  attorney,  judge,  marshal,  and  clerk,  to  be  ap- 
pointed by  the  President  and  confirmed  by  the  Senate,  are 
duly  authorized,  and  a  "seat  of  government"  is  named. 

The  general  laws  of  the  State  of  Oregon  are  made  the  laws 
of  the  district  so  fiir  as  applicable;  and  the  Attorney-General 
is  directed  to  compile  laws  of  the  United  States  applicable, 
and  "furnish  for  the  use  of  the  officers  of  said  Territory." 

It  is  directed  that  there  shall  be  no  legislative  assembly  in 
said  district,  and  that  no  delegate  shall  be  sent  to  Congress 
therefrom. 

A  "report  upon  the  condition  of  the  Indians  residing  in  said 
Territory,"  and  other  matters,  by  a  commission,  is  directed, 
and  it  is  also  enacted,  "That  the  Secretary  of  the  Interior 
shall  make  needful  and  proper  provision  for  the  education  of 
the  children  of  school  age  in  the  Territory  of  Alaska."  •   •   • 

It  is  also  provided  that  the  provisions  of  chapter  3,  title 
23,  Revised  Statutes,  before  referred  to,  "relating  to  the 
unorganized  Territory  of  Alaska,  shall  remain  in  full  force, 
except  as  herein  specifically  otherwise  provided." 

In  the  year  1883  (22  Stat,  548)  and  previously,  Ahiska  is  not 
classified  with  the  Territories  in  the  "  legislative,  executive, 
and  judicial"  appropriation  bills,  but  in  tliat  of  July  7,  1884 
(23  Stat,  177-179),  under  the  general  heading  of  "  Govern- 
ment in  the  Territories,"  the  "  Territory  of  Alaska  "  is  placed 
at  the  end  of  the  list 

In  that  of  March  3, 1885  (23  Stat.,  408),  under  the  same 
general  head,  the  "  Territory  of  Alaska"  is  given  its  alpha- 
betical order,  and  is  placed  first  in  this  list  of  the  Territories. 

The  Congress  which  passed  the  act  authorizing  the  Colum- 
bian Exposition,  in  its  legislative,  judicial,  and  appropriation 
bill  of  July  11, 1890  (Stat  Fifty-first  Congress,  first  session, 
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p.  249),  makes  dse  of  the  same  words  and  arrangement,  pro- 
viding salaries,  122,000,  and  '^  for  incidental  and  contingent 
expenses  of  the  Territory"    •    •    •    |2,000. 

In  the  sundry  civil  bill  of  said  year,  Augast  30, 1890  (same 
Stat.,  p.  303),  there  is  appropriated  "  for  the  industrial  and 
primary  education  of  the  children  of  school  age  in  the  Ter- 
ritory of  Alaska,  without  reference  to  race,  fifty  thousand 
dollars." 

In  the  deficiency  bill  of  the  same  year  a  similar  designa. 
tion  of  Alaska  as  a  Territory  appears.  (Same  Stat.,  541, 
547.) 

This  unrestricted  statutory  designation  of  Alaska  as  a  Ter- 
ritory has  a  reflected  light  thrown  upon  it  by  the  fact  that 
this  Congress  in  designating  the  Indian  Territory  in  the  Okla- 
homa act,  says  that  the  same  <^  shall,  for  the  purposes  of  this 
act,  be  known  as  the  Indian  Territory."  (Same  Stat.,  sec.2!^, 
p.  93). 

In  view  of  the  legislation  referred  to  I  am  led  to  conclude 
that  the  Revised  Statutes  changed  the  pre  existing  designa- 
tion of  Alaska  and  placed  it  in  the  list  of  Territories,  but  left 
it  in  an  unorganized  condition;  that  the  act  of  May  14, 18S4, 
incorporated  this  territorial  domain  into  land,  judicial,  and 
civil  districts,  and  provided  a  limited  Territorial  government 
which  authorized  its  recognition  as  one  of  the  Territories  of 
the  United  States;  that  as  Congress  omitted  to  limit  action 
under  sections  2  and  3  of  the  Columbian  Exposition  law  to 
Territories  entitled  to  representation  by  a  Delegate  in  Con- 
gress, as  might  have  been  done  readily  if  such  a  purpose  had 
existed,  but  on  the  contrary  has  recognized,  classified,  and 
designated  Alaska  as  a  Territory  in  subsequent  legislation, 
it  must  be  held  that  Congress  intended  to  permit  the  repre- 
sentation in  question  and  that  Alaska  is  entitled  to  commis- 
sioners in  the  World's  Columbian  Commission. 
Very  respectfully, 

W.  H,  H.  MILLER. 

The  Secretary  op  State. 
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WORLD'S  COLUMBIAN  EXPOSITION. 

The  power  given  the  President  hy  seetion  16  of  the  act  of  April  35,  1890, 
chapter  156,  to  ''designate  additional  articles  for  exhibition,"  is  not 
limited  to  articles  belonging  to  the  Executive  Departments  and  insti- 
tutions therein  mentioned,  but  extends  to  such  other  articles  as  he 
may  deem  fit  and  proper  to  be  designated;  and  this  power  carries 
with  it  authority  to  employ  such  persons  as  shall  be  necessary  to 
properly  prepare  and  care  for  the  articles  which  may  be  thus  desig- 
nated. 

Department  op  Justice, 

December  22, 1890. 

Sir:  Toar  letter  of  the  17th  instant  requefiting  my  opin- 
ion upon  questions  arising  under  sections  10  and  18  of  the 
act  of  April  25,  1890,  entitled  ^'  An  act  to  ]>rovide  for  cele- 
brating the  four  hundredth  anniversary  of  the  discovery  of 
America,"  etc.,  has  received  due  consideration. 

The  principal  question  presented  is  whether  under  the 
provisions  of  said  sections  the  President  is  authorized  to 
*' designate  additional  articles  for  exhibition''  not  existing 
in  any  of  the  Executive  Departments,  and  to  employ  persons 
outside  of  the  Departmental  force  to  prepare  and  care  for 
such  articles  as  may  be  so  designated  for  exhibition. 

Section  16  provides  for  an  exhibit  by  the  Government. 

«* There  are  to  be  taken  from  the  Executive  Departments, 
the  Smithsonian  Institution,  the  Fish  Commission,  and  the 
National  Museum''  such  '^articles  and  materials  as  illus- 
trate," etc.;  and  the  board  of  management  is  provided  for 
and  is  "to  be  charged  with  the  selection,  preparation, 
arrangement,  safe  keeping,  and  exhibition  of  such  articles 
and  materials  as  the  heads  of  the  several  Departments  and 
the  directors  of  the  Smithsonian  Institution  and  National 
Museum  may  respectively  decide  shall  be  embraced  in  said 
Government  exhibit."    It  is  further  providt^d  that — 

"The  President  may  also  designate  additional  articles  for 
*  exhibition." 

In  view  of  the  magnitude  and  importance  of  the  proposed 
"World's  Columbian  Exposition,"  and  of  the  independent 
and  specific  authority  granted  to  the  President,  it  is  improb- 
able that  Congress  intended  to  limit  the  action  of  the  Exec- 
utive to  merely  supplementing  the  selections  of  the  heads  of 
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Departments  and  said  directors,  in  a  field  where  their  own 
right  to  select  is  unrestricted. 

I  am  therefore  of  the  opinion  that  the  power  vested  in  the 
President  includes,  but  extends  beyond,  the  Departments 
and  the  institutions  named,  and  that  he  is  authorize<l  to 
designate  such  "additional  articles  for  exhibition''  outside 
of  any  Department  as  he  may  deem  fit  and  proper. 

This  grant  of  authority  carries  with  it  the  power  to  employ 
such  persons  as  shall  be  necessary  to  properly  prepare  and 
care  for  the  articles  so  designated. 

A  further  inquiry  is  made  as  to  whether  the  President 
may,  under  circumstances  suggested,  apportion  the  moneys 
referred  to  in  the  concluding  clause  of  section  18. 

The  act  does  not  impose  the  duty  of  an  apportionment  or 
a  division  of  the  moneys  upon  the  President,  and  I  do  not 
deem  it  advisable  at  this  time  to  determine  what  rights  the 
President  may  possess  in  the  premises  in  virtue  of  his  gen- 
eral executive  authority. 

It  is  probable  that  the  attention  of  Congress  should  be 
called  to  the  question  of  the  division  and  application  of  the 
moneys  to  be  appropriated,  so  that  such  legislative  action 
may  be  had  as  Congress  shall  decide  to  be  proper. 
Very  respectfully, 

W.  H.  H.  MILLER. 

The  Secretary  op  the  Treasury. 


ENTRY  OF  PUBLIC  LANDS. 

The  proriflion  in  the  act  of  Aagiist  30,  1890,  chapter  837,  declariog  that 
'*  no  person  who  shall,  after  the  passage  uf  this  act,  enter  upon  any  of 
the  public  lands  with  a  view  to  occupatiou,  eutry,  or  settlement  under 
any  of  the  land  laws  shall  be  permitted  to  acanire  title  to  more  than 
320  acres  in  the  aggregate  under  all  of  said  laws,''  does  not  operate 
upon  entries  made  prior  to  the  date  of  the  act. 

An  applicant  who,  by  such  prior  entrios,  has  already  acquired  title  to 
320  acres  is  not  thereby  precluded  from  acquiring  title  to  an  additional 
quantity,  notSexceediug  320  acres,  by  homestead  entry,  tirober>land,  or 
other  claim  under  the  land  laws,  filed  subseqaent  to  the  date  of  the 
act. 

Department  of  Justice, 

Dece^nher  26,  1890. 
Sir  :  By  letter  of  the  22d  ultimo  you  submitted  for  the 
opiuiou  of  the  Attoruey-General  the  question  whether  in 
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construiDg  the  act  of  Congress  approved  August  30, 1890,  an 
applicant  who  shows  that  he  has  title  to  320  acres  of  land 
under  the  land  laws  of  the  United  States  previous  to  said 
August  30,  1890,  can  now  initiate  claims  for  and  acquire 
title  to  320  acres  more ;  or,  in  other  words,  whether  if  a 
person  perfected  title  to  a  pre-emption  and  timber-laud  claim 
of  160  acres  each  prior  to  August  30, 1890,  he  can  now  file  a  * 
homestead  entry,  or  other  claim,  for  .160  acres  each,  and  ac- 
quire title  thereto. 

The  provision  iu  the  act  of  August  30, 1890  (Laws  first 
session  1890,  chap.  837,  p.  391,  Annual  Laws),  which  gives 
rise  to  this  question  is  as  follows : 

"No  person  who  shall,  after  the  passage  of  this  act,  enter 
upon  any  of  the  public  lands  with  a  view  to  occupation,  entry, 
or  settlement  under  any  of  the  land  laws  shall  be  permitted 
to  acquire  title  to  more  than  three  hundred  and  twenty  acres 
in  the  aggregate  under  all  of  said  laws,  but  this  limitation 
shall  not  operate  to  curtail  the  right  of  any  person  who  has 
heretofore  made  entry  or  settlement  on  the  public  lands,  or 
whose  occupation,  entry,  or  settlement  is  validated  by  this 
act." 

The  question  asked  must  be  answered  in  the  affirmative. 

The  language  of  the  provision  will  permit  no  other  con- 
struction. Its  whole  operation  is  prospective.  The  entries 
upon  which  the  limitation  is  to  operate  are  those  made  ^fter 
the  act.  Those  made  before  the  act,  though  uncompleted, 
are  expressly  saved  from  the  operation  of  the  act  by  the 
proviso.  The  verbs  used  are  all  of  the  future  tense.  *'  No  per- 
son who  sliall  after  the  passage  of  this  act  enter,  etc.,  shall  be 
permitted  to  acquire  more  than  three  hundred  and  twenty 
acres  in  the  aggregate.''  The  acquisition  referred  to  clearly 
begins  in  the  future.  It  is  difficult  to  see  why  the  limit 
upon  such  acquisition,  in  the  absence  of  anything  to  the 
contrary,  should  not  therefore  be  calculated  from  and  after 
the  passage  of  the  act. 

Add  to  the  force  of  the  language  of  the  act  that  of  the  well 

known  rule  of  construction  which  requires  that  in  the  absence 

of  express  provision  or  necessary  implication  to  the  contrary, 

all  statutes  are  to  be  given  a  prospective  rather  than  a  retro- 
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spective  operatiou,  aud  the  proper  view  of  the  provision 

aader  discussion  is  placed  beyond  doubt. 

The  papers  inclosed  in  your  letter  are  herewith  returned. 

Very  respectfully, 

WM.  H.  TAFT, 

Solicitor'  OenerdL 

The  Secretaey  of  the  Interior. 

Approved : 

W.  H.  H.  MILLER. 


COLLECTION  OF  HEAD-MONEY  DUTY. 

The  act  of  Aagnst  3,  1882,  chapter  376,  known  as  the  immigration  act, 
confers  power  on  the  collector  of  cnstoms,  under  proper  regulations  of 
the  Secretary  of  the  Treasury,  to  require  the  master  of  a  vessel  arriving 
within  his  collection  district  from  a  foreign  country  to  detain  all  pas- 
sengers on  such  vessel  until  they  shall  have  been  examined  by  the 
customs  officers,  for  the  purpose  of  determining  the  amonnt  of  head 
money  collectible  under  that  act  from  the  master. 

Section  3  of  said  act  Invests  the  Secretary  of  the  Treasury  with  power 
to  make  all  necessary  regulations  for  carrying  out  its  provisions ;  and 
under  this  power  he  may,  by  regulation,  forbid  the  landing  by  the 
master  of  any  passenger  from  his  vessel  until  an  examination  of  all 
the  passengers  thereon  is  had,  whether  cabin  or  steerage. 

Detention  of  passengers  for  purposes  of  quarantine  or  tax  charge  is 
clearly  within  the  power  and  duty  of  the  master,  where  it  is  required 
of  him  by  law,  or  by  regulation  pursuant  to  law. 

Provisions  of  section  9,  of  the  act  of  August  2,  1832,  chapter  374,  called 
the  passenger  act,  considered  and  construed  in  connection  with  the 
same  subject. 

Department  op  Justice, 

Decmber  29, 1890. 

Sm :  By  letter  of  the  14th  of  October,  1890,  yoa  requested 
the  opinion  of  the  Attorney-General  as  to  the  power  of  the 
officers  of  the  castoms  to  require  the  master  of  a  ship  ar- 
riving at  the  port  of  New  York  from  a  foreign  country  to 
detain  all  passengers  upon  such  ship  until  they  shall  have 
been  examined  by  the  customs  officers  for  the  purpose  of  de- 
termining what  amount  of  head-money,  under  the  immigra- 
tion act  of  1882  (22  Stat.,  214),  should  be  collected  from 
the  master. 

Tou  first  ask  whether  such  power  is  conferred  by  sectioa 
9  of  the  passenger  act  (22  Stat.,  186),  which  provides  that — 
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<^It  shall  DOt  be  lawful  for  the  master  of  any  such  steam- 
ship or  other  vessel,  not  in  distress,  after  the  arrival  of  the 
vessel  within  any  collection  district  of  the  United  States,  to 
allow  any  x>erson  or  persons,  except  a  pilot,  officer  of  the 
easterns,  or  health  officer,  agents  of  the  vessel,  and  consuls, 
to  come  on  board  of  the  vessel,  or  to  leave  the  vessel,  until 
the  vessel  has  been  taken  in  charge  by  an  officer  of  tine  cus- 
toms, nor  after  charge  so  taken,  without  leave  of  such  officer, 
until  all  the  passengers,  with  their  baggage,  have  been  duly 
landed  from  the  vessel." 

By  the  same  section  the  master  is  required  to  furnish  a 
list  of  all  the  passengers  on  board,  with  their  citizenship. 
The  calculation  of  head-money,  under  the  immigration  act, 
is  in  practice  based  on  this  list  (Head-money  cases^  112  U.  S.  B., 
530--531). 

I  am  of  the  opinion  that  section  9  is  an  express  require- 
ment that  the  master  of  any  vessel  therein  referred  to  shall 
detain  on  board  every  passenger  until  permission  is  given  to 
the  master  by  the  customs  officers  to  allow  him  to  land.  It 
has  been  contended  that  the  words  '^  any  person  or  persons" 
can  not  refer  to  passengers,  on  the  ground  that  by  substi- 
tuting for  "  person  or  persons  "  "  passengers,"  the  result  is 
that  no  passenger  can  leave  the  ship  until  all  the  passengers 
with  their  baggage  have  been  duly  landed — a  result  evi- 
dently absurd.  When,  however,  proper  effect  is  given  to 
the  words  '^  without  the  leave  of  the  customs  officers,"  the 
absurdity  is  removed ;  for  the  clear  meaning  then  is  that  the 
leave  of  the  customs  officer  shall  be  necessary  to  the  lawful 
lauding  of  anyone,  whether  passenger  or  not,  until  by  such 
leave  all  the  passengers  have  been  landed.  It  was  thereby 
intended  to  put  the  ship,  with  all  its  passengers  and  all  the 
persons  on  board,  under  the  control  of  the  customs  officers, 
by  requiring  the  master  to  detain  everyone  on  board  until 
such  examination  is  had  as  is  necessary  to  determine  whether 
the  customs  and  immigration  laws  had  been  coinplied  with, 
and  this  is  notified  to  the  master  by  the  customs  officers. 
By  section  11  of  the  passenger  act  it  is  made  the  duty  of  the 
iSoUector  to  direct  an  inspector,  or  other  officer  of  the  customs, 
to-compare  the  number  of  steerage  passengers  found  on  board 
with  the  list  of  such  passengers  furnished  by  the  master,  and 
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to  make  a  report  of  the  same  to  the  surveyor.  It  would  be 
impossible  to  make  such  a  comparisou,  uuless  after  the  ar- 
rival of  the  vessel  the  steerage  passengers  could  be  held  od 
board  until  they  had  been  personally  examined  or  inspected. 
It  is  true  that  this  affects  only  steerage  passengers,  and  pas- 
sengers other  than  cabin  passengers.  Section  9  is  not  so 
limited,  however.  The  expression  there  is  "any  person  or 
persons,"  and  the  time  fixed  for  a  free  passage  from  the 
vessel  to  the  shore  and  back  again,  without  leave  of  the 
customs  officers,  is  after  "  all  the  passengers,"  that  is,  both 
immigrant  and  cabin  passengers,  have  been  landed,  with 
their  baggage.  It  should  be  said  that  the  passenger  act  of 
1882  refers  to  such  steamships  and  sailing  vessels  as  carry 
steerage  passengers,  and  that  the  application  of  section  9 
would  seem  to  be  limited,  therefore,  to  such  ships,  and  would 
not  extend  to  those  sarrying  cabin  passengers  only. 

But,  whatever  the  application  of  section  9  of  the  passenger 
act,  the  terms  of  the  immigration  act  of  1S82  necessarily  con- 
fer a  power  on  the  collector,  under  proper  regulations  of  the 
Secretary  of  the  Treasury,  to  require  the  master  to  detain  all 
his  passengers  until  they  can  be  examined.  The  duty  im- 
posed by  the  immigration  act  on  the  collector  of  customs  to 
collect  a  tax  upon  all  citizens  of  foreign  countries  landing  at 
a  port  in  this  country,  from  the  master  of  the  ship  or  the 
shipowner,  implies  the  power  in  such  collector  to  take  the 
means  necessary  to  determine  what  persons  on  board  an  in- 
coming vessel  are  subject  to  the  tax.  It  would  obviously  be 
impossible  to  determine  the  amount  of  tax  due  without  sub- 
jecting all  the  passengers  to  an  examination  as  to  their  citi- 
zenship, unless  it  is  to  be  held  that  the  list  furnished  by  the 
master  is  conclusive  upon  the  officers  of  the  Government  as 
to  the  number  of  foreign  citizens  on  board  the  ship.  The  act 
contains  no  such  provision,  and,  in  the  absence  of  it,  the  con- 
clusiveness of  the  list  is  not  to  be  presumed.  By  section  3  of 
the  act  the  Secretary  of  the  Treasury  is  given  power  to  make 
all  necessary  regulations  for  carrying  out  its  provisions.  He 
may  therefore  make  a  regulation  that  no  passenger  shall  be 
landed  by  a  master  of  a  ship  until  an  Examination  of  all  the 
passengers  may  be  had. 

The  immigration  act  makes  no  distinction  between  cabin 
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aud  other  tban  cabin  passengers.  The  tax  is  to  be  imposed 
npon  all  citizens  of  foreign  countries  in  any  vessel  landing 
At  any  port  of  the  United  States  fi  om  any  foreign  port  It  is 
manifest  that  such  passengers  do  uot  always  travel  in  the 
fiteerage.  Any  regulation  looking  to  a  personal  examination 
of  the  passengers  for  the  purpose  of  determining  whether 
they  are  citizens  of  a  foreign  country  ought  therefore  properly 
to  include  tliose  in  the  cabin  as  well  as  those  in  the  steerage. 

Some  argument  seems  to  have  been  made  by  the  collector 
and  surveyor  of  the  port  of  N«w  York  against  the  views  here 
taken,  on  the  ground  that  this  construction  of  the  passenger 
and  immigration  acts  w^ill  result  in  an  abridgment  of  the  lib- 
erty of  the  citizen.  The  liberty  of  the  citizen  will  be  no  more 
abridged  by  such  a  regulation  tban  is  his  right  of  property 
by  detention  of  it  for  customs  examination.  While  the  pas- 
senger is  on  the  ship  he  is  subject  to  the  authority  of  the 
master,  who  may  restr  in  him  if  he  refuses  to  submit  to  the 
necessary  discipline  of  the  ship.  (Kay's  Law  Relating  to 
Shipmasters  and  Seamen,  Vol.  II,  pages  815-818).  It  needs 
DO  argument  to  show  that  regulations  for  lauding  passengers 
are  a  part  of  the  necessary  discipline  of  the  ship,  and  that  a 
detention  for  purposes  of  quarantine  or  tax  charge  is  clearly 
within  the  power  of  the  master  if  it  is  required  of  him  by  law 
or  lawful  regulation.  The  power  of  Congress  to  prescribe  the 
conditions  under  which  foreigners  may  enter  this  country  is 
plenary,  because  it  has  the  power  of  absolutely  excluding 
them.  {Chinese  Exclusion  cases j  130  U.  S.  R.,  531).  The  ex- 
istence of  such  a  power  implies  the  ancillary  power  of  detain- 
ing all  persons,  whether  they  are  citizens  of  the  United  States 
or  uot,  a  reasonable  length  of  time  until  their  citizenship 
may  be  established. 

The  papers  inclosed  with  your  letter  are  herewith  inclosed 
as  requested. 

Very  respectfully, 

WM.  H.  TAFT, 

Solicitor'  OeneraL 

The  Secretary  of  the  Treasury. 

Approved : 

W.  H.  H.  MILLER. 
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TIMBER  UNLAWFULLY  CUT  ON  INDIAN  LANDS. 

Wbere  a  large  quantity  of  standing  timber  (aboat  4,000,000  feet)  was  an- 
lawfally  cat  by  trespassers  on  tbe  Fond  du  Lac  Indian  Reservation,  in 
Minnesota,  and  left  lying  thereon— the  land  from  whioh  the  timber 
was  cat  being  held  in  common  by  the  Indian  bands  for  whom  it  was 
reserved  by  the  ordinary  Indian  title:  Advised,  (I)  that  the  United 
States  have  the  absolute  ownership  of  the  timber  thns  cut ;  (2)  that 
the  Indians  have  no  interest  therein  whatever,  and  that  it  in  no  way 
appertains  to  the  Indian  Bureau  or  its  agents  to  assume  charge  there- 
of ;  (3)  that  such  timber  may  be  sold  for  and  on  account  of  the  United 
States,  but  that  the  sale  should  be  made  by  the  Commissioner  of  the 
General  Land  Office,  under  the  supervision  of  the  Secretary  of  the  In- 
terior. 

Opinion  of  Acting  Attorney -General  Jenks,  of  August  23, 1886  (18  Opin.^ 
434),  concurred  in. 

Department  of  Justice, 

December  31, 1890. 
Sir  :  It  appears  by  tbe  communication  of  tbe  Commis- 
sioner of  Indian  Affairs  dated  September  23,  1890,  accom- 
panying your  communication  of  October  17, 1890,  that  certain 
persons  have  unlawfully  cut  some  4,000,000  feet  of  timber 
standing  on  tbe  Fond  du  Lac  Indian  Reservation  situate  in 
the  State  of  Minnesota,  and  an  opinion  is  requested  upon 
the  following  questions  arising  out  of  that  wrong: 

(1)  <'Oan  the  Indian  agent  at  the  La  Poiute  Agency,  to 
whicb  agency  the  Fond  du  Lac  Reservation  is  attached, 
under  instructions  from  the  Indian  Office  or  Department  of 
the  Interior,  dispose  of  and  give  a  valid  title  to  the  timber 
cut  on  the  Fond  du  Lac  Reservation  as  above  stated,  and 
now  lying  in  the  woods  on  said  reservation,  and  not  em- 
braced in  any  suits  now  pending  in  the  courts  between  the 
United  States  and  the  parties  who  cut  the  same  t 

(2)  << Should  the  proceeds  of  such  sale  (if  the  same  be  al- 
lowable) be  treated  as  belonging  to  the  Indians  occupying 
the  reservation,  or  to  the  United  States!'' 

The  rights  of  the  Fond  du  Lac  Indians  in  the  reservation 
are  defined  by  articles  2  and  3  of  tlie  treaty  between  tbe 
United  States  and  the  Chippewa  Indians  of  the  Mississippi 
and  Lake  Superior,  proclaimed  January  29, 1855  (Revised 
Indian  Treaties,  p.  224). 
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Article  2  sets  apart  several  reservations  for  varioas  bandsof 
the  Ghippewas  of  Lake  Superior,  and  sets  out  with  the  follow- 
ing declaration,  '^  The  United  States  agree  to  set  apart  and 
withhold  from  sale  for  the  Ghippewas  of  Lake  Superior  the 
following  described  tracts  of  land,"  being  part  of  the  terri- 
tory ceded  by  the  Ghippewas  to  the  United  States. 

Paragraph  4  of  that  article  defines  the  boundaries  of  the 
reservation  set  apart  for  the  Fond  du  Lac  bands,  and  ar- 
ticle 3  is  in  the  following  words : 

»*The  United  States  will  define  the  boundaries  of  the  re- 
served tracts,  whenever  it  may  be  necessary,  by  actual  sur- 
vey, and  the  President  may,  from  time  to  time,  at  his  discre- 
tion, cause  the  whole  to  be  surveyed,  and  may  assign  to  each 
head  of  a  family  or  single  person  oyer  twenty-one  years  of 
age  eighty  acres  of  land  for  his  or  their  separate  use ;  and  he 
may,  at  his  discretion,  as  fast  as  the  occupants  become 
capable  of  transacting  their  own  affairs,  issue  patents  there- 
for to  such  occupants,  with  such  restrictions  of  the  power  of 
alienation  as  he  may  see  fit  to  impose.  And  he  may  also,  at 
his  discretion,  make  rules  and  regulations  respecting  the 
disposition  of  the  lands  in  case  of  the  death  of  the  head  of  a 
family  or  single  person  occupying  the  same,  or  in  case  of  its 
abandonment  by  them.  And  he  may  also  assign  other  lands 
in  exchange  for  mineral  lands,  if  any  such  are  found  in  the 
tracts  herein  set  apart.  And  he  may  also  make  such  changes 
in  the  boundaries  of  such  reserved  tracts  or  otherwise  as 
shall  be  necessary  to  prevent  interference  with  any  vested 
rights.  All  necessary  roads,  highways,  and  railroads,  the 
lines  of  which  may  run  through  any  of  the  reserved  tracts^ 
shall  have  the  right  of  way  through  the  same,  compensation 
being  made  therefor  as  in  other  cases." 

It  does  not  appear  that  the  timber  in  question  was  cut 
from  land  which  had  been  set  apart  by  the  President  to  any 
"head  of  a  family  or  single  person  over  twenty-one  years  of 
age,"  and  I  am  therefore  to  assume  that  the  land  from  which 
the  timber  was  cut  was  land  held  in  common  by  the  bands 
for  which  it  was  reserved.  In  other  words,  I  am  to  assume 
that  the  title  of  these  Indians  was  the  ordinary  usufructuary 
Indian  title,  the  mere  right  to  use  and  enjoy  the  land  as 
occupants;  for  I  can  not  see  that  the  United  States,  in 
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agreeing  to  hold  the  reservation  for  the  use  of  these  Indians, 
meant  to  do  anything  more  than  give  them  the  usual  rights 
of  Indians  on  reservations  as  to  lands  occupied  and  enjoyed 
by  them  in  common  as  tribes.  In  my  judgment,  it  would 
be  doing  violence  to  the  language  of  the  treaty  to  make 
more  out  of  it  than  this. 

The  Supreme  Court  has  held  that  the  Indians  have  no 
greater  rights  to  timber  standing  on  their  lands  than  an 
ordinary  tenant  for  life  has,  and,  therefore,  that  they  have 
no  authority  to  fell  timber  for  the  mere  purpose  of  selling  it, 
although  they  might  do  so  for  the  purpose  of  using  it,  in  a 
proper  way,  on  the  land,  or  for  the  purpose  of  opening  land 
to  cultivation,  in  good  faith,  and  that,  in  case  of  an  unau- 
thorized cutting  of  timber,  the  United  States  has,  at  once, 
the  right  to  appropriate  to  itself  the  timber  thus  cut  {Cnited 
States  v.  Cooky  19  Wall,  691.)  This  right  of  the  United 
States  follows  from  the  established  principle  that  the  fee  of 
the  Indian  lands  is  vested  in  the  United  States,  subject  to 
an  occupation  which  may  be  said  to  be  for  the  life  of  the 
several  Indian  tribes,  and  which  is  to  cease  when  the  tribes 
shall  cease,  respectively,  whether  by  extinction  or  by  aban- 
donment of  the  tribal  condition  by  the  individuals  composing 
them. 

The  Supreme  Court  having  decided  in  United  States  v. 
Cook  (supra)  that  the  respective  rights  of  the  United  States 
and  the  Indians  to  timber  standing  on  the  Indian  lands  are 
precisely  the  same  as  those  of  a  reversioner  or  remainder- 
man in  fee  and  a  life  tenant,  respectively,  to  timber  growing 
on  land  subject  to  those  estates,  the  question  under  consid- 
eration may  be  disposed  of  by  the  application  of  well-settled 
principles. 

It  is  true  that  in  the  case  of  United  States  v.  Cook  (supra) 
the  timber  was  cut  by  the  Indians  occupying  the  laud  from 
which  the  timber  was  severed,  while  in  the  case  before  me 
the  felling  of  the  timber  was  the  act  of  unauthorized  white 
men.  In  either  case,  however,  it  is,  in  contemplation  of  law, 
waste  attributable  to  the  occupying  Indians,  for  such  is  the 
law  with  regard  to  timber  cut  by  a  life  tenant  or  by  third 
parties  who  entered  as  trespassers  on  the  land  subject  to  his 
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life  estate.  It  is  no  answer  to  say  that  tbe  cutting  was  done 
through  the  connivance  of  the  Indian  agent,  whose  duty  it 
was  to  prevent  it,  because  it  is  well  settled  that  the  Govern- 
ment is  not  to  suffer  through  the  negligence  or  wrongs  of 
its  oflBcers.  {Minium  v.  United  States^  106  U.  S.  R.,  444  and 
<5ase8  cited ;  Moffatt  v.  United  States,  112  U.  S.  R.,  24.) 

That  the  United  States,  standing,  as  it  does,  in  the  relation 
of  a  reversioner  in  fee  to  the  Indian  occupants,  has  the  same 
right  to  appropriate  to  itself  immediately  timber  cut  down 
on  Indian  land  by  whole  trespassers,  as  it  has  to  appropriate 
such  timber  when  felled  without  authority  by  the  Indians 
themselves,  would  seem  to  be  beyond  doubt. 

The  law  on  this  subject  is  thus  stated  by  the  lord  chancellor 
in  Bewick  v.  Whitfield  (3  P.  Wms.,  268):  "The  timber,  while 
standing,  is  part  of  the  inheritance;  but  whenever  it  is  sev- 
ored,  either  by  the  act  of  God,  as  by  tempest,  or  by  a  tres- 
passer, and  by  wrong,  it  belongs  to  him  who  has  the  first 
estate  of  inheritance,  whether  in  fee  or  in  tail,  who  may  bring 
trover  for  it;  and  this  was  so  decreed  upon  occasion  of  the 
great  windfall  of  timber  on  the  Cavendish  estate." 

A  few  additional  authorities  may  be  citd  to  the  same  effect : 
Berry  v.  Heard,  Cro.  Oar.,  242;  Richardson  v.  Yorke,  14  Me., 
216;  Bulkley  v.  Dolbeare,  7  Conn.,  232;  Mooers  v.  Wait,  3 
Wend.,  104;  Lane  v.  Thompson,  43  N.  H.,  324;  Lewis  Bowles's 
Case,  11  Co.,  81;  8.  C.  Tudor's  Real  Property  and  Convey- 
ancing Cases,  p.  93,  note;  Shult  v.  Barker,  12  S.  &  R.,  272; 
Washb.  Real  Prop.,  vol.  1,  p.  139  [120j.  See  also  an  opinion 
of  Attorney -General  Garland,  dated  November  20, 1888, 

Having  shown  that  the  timber  in  question  is  the  absolute 
property  of  the  United  States,  I  proceed  now  to  consider  the 
first  question,  which  is,  substantially,  whether  the  Indian 
agent  at  the  La  Pointe  Agency,  to  which  agency  the  Fond 
du  Lac  Reservation  is  attached,  can,  under  instructions  from 
the  Indian  Office  or  Department  of  the  Interior,  dispose  of 
and  give  a  valid  title  to  the  timber  in  question. 

It  was  held  by  Acting  Attorney-General  Jenks  (18  Opiu., 
434)  that  timber  unlawfully  cut  from  public  lands  in  Montana 
Territory  might  be  lawfully  sold,  at  public  or  private  sale,  by 
the  Commissioner  of  the  General  Land  Office  acting  under 
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'  the  supervision  of  the  Secretary  of  the  Interior,  and  that  the 
authority  to  sell  such  timber  necessarily  followed  from  the 
power  over  the  public  lands  given  those  officers  by  section 
453  of  the  Bevised  Statutes. 

Concurring,  as  I  do,  in  those  conclusions  and  the  reason- 
ing supporting  them,  I  am  of  opinion  that  the  timber  now  in 
question  may  be  sold,  but  that  the  sale  should  be  made  by 
the  Commissioner  of  the  Oeneral  Land  Office  under  the  super- 
vision of  the  Secretary  of  the  Interior. 

The  timber  having  been  cut  on  lands  which  are  none  the 
less  public  because  incumbered  by  the  Indian  right  of  occu- 
pancy, its  preservation  and  sale  would  seem  to  belong  to  the 
Commissioner  of  the  General  Land  Office,  who  is  required  to 
perform,  under  the  direction  of  the  Secretary  of  the  Interior, 
all  executive  duties  "  in  any  tcise  respecting^  the  public  lands 
(R.  S.,  sec.  453).  Indeed,  Congi'ess  has  removed  all  doubt  on 
the  subject  .by  repeatedly  recognizing  the  authority  of  the 
Secretary  of  the  Interior,  through  the  General  Land  Office, 
to  seize  timber  unlawfully  cut  on  the  public  lauds,  by  appro- 
priations to  pay  the  agents  employed  from  time  to  time  to 
make  such  seizures  ( Wells  v.  Niekles,  104,  TJ.  S.  B.,  447). 

It  sufficiently  appears,  therefore,  that  the  Indians  have  no 
interest  in  this  timber,  and  that  it  in  no  way  apperta  ns  to 
the  Indian  Bureau  or  its  agents  to  assume  charge  of  the  same. 

The  second  question  is  answered  already;  it  being  clear,  if 
the  above  reasoning  is  sound,  that  the  proceeds  of  the  tim- 
ber, when  sold,  will  belong  to  the  Government  absolutely. 

This,  I  think,  disposes  of  both  questions. 
Very  respectfully,  yours, 

W.  H.  H.  MILLER. 

The  Secebtaey  of  the  Interior. 
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ACCOUNTS  AND  ACCOUNTING  OFFICERS. 

1.  The  adJastmeDt  of  accounts  for  expenditures  of  the  Post-Office  De- 

partment under  the  legislative,  executive,  and  judicial  appro- 
priation  bill  can  be  done  by  such  accounting  officers  in  the 
Treasury  Department  as  the  Secretary  of  the  Treasury  may  as- 
sign to  that  duty.  It  is  not  required  by  statute  to  be  performed 
by  the  Sixth  A.uditor.    30. 

2.  The  Secretary  of  the  Treasury  can  not  legally,  by  departmental 

order,  change  a  practice  or  course  of  office  prescribed  by  statute^ 
for  the  settlement  of  accounts.     177. 

3.  A  person  to  whom  a  pension  certificate  w  as  granted  as  the  widow 

of  a  soldier  in  the  war  of  the  rebellion  was  also  granted  a  pensioi^ 
certificate  as  the  widow  of  a  soldier  in  the  war  of  1812,  and  drew 
pensions  upon  both  certificates  from  March  9, 1678,  to  December 
3, 1883.  The  Commissioner  of  Pensions,  on  discovering  this,  re- 
required  her  to  make  an  election,  and  she  having  elected  to  hold 
the  first-mentioned  certificate,  he  ordered  the  amount  which  had 
been  paid  to  her  upon  the  other  certificate  to  be  withheld  in  in- 
stallments of  $6  per  mouth  from  payments  thereafter,  and  issued 
an  order  to  the  pension  agent  accordingly :  Advised  that  the  order 
made  in  this  case,  being  within  the  general  jurisdiction  of  the 
Commissioner,  is  obligatory  on  the  pension  agent,  and  that  the^ 
accounting  officers  of  the  Treasury  have  no  power  to  disallow 
payments  made  by  the  agent  pursuant  thereto.    214. 

4.  It  is  not  within  the  province  of  the  accounting  officers  of  the  Treas- 

ury, upon  learning  of  any  order  made  by  the  Commissioner  of 
Pensions  to  a  pension  agent  for  the  payment  of  pensions,  to  notify 
such  agent  of  what  their  decision  will  be  upon  his  account  when 
rendei«d.    215. 

5.  The  payment  of  accounts  of  land-grant  railroads  (i.  0.,  snch  as  have 

not  received  aid  inQovernment  bonds)  for  Army  transportation,, 
nnder  the  appropriation  act  of  September  22, 18^8,  chapter  1027, 
is  not  controlled  by  the  proviso  in  the  acts  of  June  30, 1882,  chap- 
ter 250,  and  August  5,  1882,  chapter  390,  but  is  governed  by  the 
provisions  of  the  act  of  1888  alone ;  and  nnder  these  provisions 
such  accounts  can  be  lawfully  paid  by  a  quartermaster  without 
previous  action  thereon  by  the  accounting  officers  of  the  Treas- 
ury.   264. 

6.  The  Secretary  of  the  Treasury  has  power,  under  section  161,  Re- 

vised Statutes,  to  make  a  regulation  which  prescribes  that  the 
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oaths  to  be  taken  by  an  officer  of  the  Reveune  Marine  Service, 
or  an  officer  or  employ^  in  any  branch  of  the  customs  service,  to 
the  correctness  of  his  account  for  pay  or  salary,  as  required  by 
sections  1790  and  2693,  Revised  Statutes,  shall  be  taken  before 
some  person  authorized  to  administer  oaths  generally.    401. 

7.  The  fee  paid  by  the  officer  or  employ^  in  such  case  for  administer- 

ing the  oath  does  not  constitute  a  proper  charge  against  the  Uni- 
ted StateSi  and  if  charged  in  his  account  should  not  be  allowed 
in  the  settlement  thereof.    Ibid. 

8.  P.  served  as  a  cadet  at  the  Military  Academy  from  July  1,  1865,  to 

June  15,  1S()9,  when  he  was  appointed  a  second  lieutenant,  and 
has  ever  tince  served  as  a  commissioned  officer  in  the  Army.  In 
February,  1884,  he  presented  a  claim  for  increased  longevity  pay 
under  any  law  allowing  credit  for  cadet  service,  and  by  settle- 
ments made  in  Apt  il,  1885,  he  was  allowed  au  increase  commenc- 
ing from  February  24,  1881,  on  a  construction  of  law  since  de- 
clared by  the  Supreme  Court,  in  the  case  of  United  States  v.  Wat- 
son (130  U.  S.,  80),  to  be  erroneous.  After  the  decision  in  that 
case  (March  11, 1889)  he  filed  a  claim  for  longevity  pay  due  under 
said  decision :  Held  that  the  settlements  made  in  April,  1885,  can 
not  \>x3  reopened  upou  the  ground  that  they  proceeded  on  a  mis- 
taken view  of  the  legislation  governing  the  subject  involved. 
439. 
-9.  The  first  clause  of  section  3622,  Revised  Statutes,  which  requires 
the  rendition  of  accounts  monthly,  is  applicable  to  every  officer 
who  receives  advances  of  public  money  to  be  disbursed,  and  also 
to  every  officer  who  collects  and  receives  fees  and  revenues 
which  it  is  his  duty  to  account  for.    557. 

10.  The  requirement  that  officers  render  their  accounts  monthly  is  not 

subject  to  the  direction  of  the  Secretary  of  the  Treasury,  except- 
ing in  extraordinary  cases,  where  he  shall  be  of  opinion  that  the 
statutory  period  ought  to  be  enlarged  to  meet  the  special  cir- 
cumstances of  such  cases.  Opinion  of  Attomey-Greneral  Devens 
of  December  2,  1878  (IC  Opin.,  222),  concurred  in.    Ibid. 

11.  The  accounting  officers  of  the  Treasury  should  allow  a  paymaster 

of  the  Army  credit  for  payment  to  a  soldier  of  his  retained  pay 
under  section  1281,  Revised  Statutes,  where  the  latter  has  re- 
ceived an  honorable  discharge,  although  it  may  appear  that 
after  enlisting  the  soldier  deserted,  but  was  restored  to  duty 
without  trial  and  served  out  the  full  term  of  his  enlistment.    567. 

ACCRUED  PENSION. 

See  Pension,  1,  2, 6,  7. 

AD  INTERIM  APPOINTMENT. 
See  Appointment,  6. 

ADJUSTMENT  OF  RAILROAD  LAND-GRANTS. 
See  Railroad  Land-Grants,  Adjustment  of. 
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ADMINISTRATOR. 

Where  a  resident  on  the  naval  renerration  at  Pensacola,  Fla.,  died 
intestate,  possessed  of  certain  property,  which  is  in  the  hands- 
of  the  coniniaudant  of  the  yard  :  Advised  that  the  local  probate 
court  of  the  State  may  properly  exercise  Jurisdiction  over  the 
case,  and  that  on  the  appointment  thereby  of  an  administrator 
of  the  estate  of  the  deceased  the  property  in  the  hands  of  the^ 
commandant  belonging^  to  such  estate  should  be  turned  over  to 
the  administrator.    176. 

See  Jurisdiction. 

ADMIRAL'S  SECRETARY. 
See  Appointment,  9. 

ADVERTISEMENT. 

Section  853,  Revised  Statutes,  is  superseded  by  the  act  of  June 
20,  1877,  chapter  359,  as  regards  the  payment  for  advertisements 
by  the  several  Departments  of  the  Government.    59. 
See  Contract,  3,  4 ;  Statutes,  Interpretation  of,  4. 

ALASKA. 

1.  The  laws  relating  to  national  banking  associations  are  by  virtue 

of  the  act  of  May  18,  1884,  chapter  53,  in  force  in  the  Territory 
of  Alaska,  and  snch  associations  may  be  lawfully  organized  in 
that  Territory.    678. 

2.  Alaska  is  a  Territory  within  the  meaning  of  sections  2  and  3  of  the 

act  of  April  25,  1890,  chapter  156,  and,  as  such,  is  entitled  there- 
under to  be  represented  by  two  Commissioners  in  the  World's 
Columbian  Commission.    700. 

ALIENS. 

1.  The  provisions  of  the  act  of  March  3,  1887,  chapter  340,  forbidding 

aliens  who  have  not  declared  their  intention  to  become  citi- 
zens, and  alien  corporations,  to  acquire,  hold,  or  own  real  estate 
in  the  Territories,  etc.,  apply  to  mines,  these  being  real  es- 
tate.   26. 

2.  But  stock  in  a  corporation  is  personalty,  and  consistently  with 

those  provisions  an  alien  may  hold  shares  of  stock  issued  by  an 
American  corporation  owning  mineral  lands  in  the  Territories ; 
yet  where  the  holding  b}^  aliens  exceeds  20  per  cent,  of  its  stock, 
such  corporation  can  neither  own  nor  hold  hereafter-acquired 
real  estate  while  such  holding  by  aliens  in  excess  of  20  percent, 
continues.     Ibid, 

3.  So  an  alien  may  hereafter  advance  money  for  the  purpose  of  de- 

veloping mining  property  iu  the  Territories;  but  he  can  not 
thereby  acquire  any  interest  in  such  real  estate.    Ibid, 

4.  An  alien  may  lawfully  contract'with  an  American  owner  to  work 

mines  by  a  personal  contract,  contract  for  hire,  or  a  bona  fid& 
lease  for  a  reasonable  time..    I  bid. 
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ALLOTMENT  AND  ALLOTTEE. 

See  Indians  and  Indian  Lands,  1,  11, 13, 15,  16, 17,  21,  22,  23, 24. 

ALTERATION  OF  LICENSE. 
See  Stbam  Enqinebrs,  2. 

AMERICAN  SURETY  COMPANY  OF  NEW  YORK. 
See  Surety,  2. 

APPEAL. 

The  consideration  and  determination  of  appeals  to  the  Secretary  of 
the  Interior  from  the  Commissioner  of  the  General  Land  Office 
may  be  made  by  the  Assistant  Secretary  of  the  Interior,  nnder  a 
regulation  prescribed  by  the  Secretary,  pursuant  to  section  439, 
Revised  Statutes.    133. 

APPOINTMENT. 

1.  A  vacancy  in  an  office  which  happens  during  a  session  of  the  Sen- 

ate, but  remains  unfilled  until  a  recess  of  the  Senate  occurs,  may 
be  filled  by  the  President  during  such  recess  by  a  temporary  ap- 
pointment.   261. 

2.  The  rule  is  the  same  in  the  case  of  a  new  office,  which  is  not  filled 

during  the  session  in  which  it  was  created.  The  President  may 
fill  the  original  vacancy  existing  therein  by  a  temporary  appoint- 
ment made  during  the  recess  of  the  Senate.    Ihid, 

3.  A  retired  officer  of  the  Army  is  not  ineligible  to  hold  an  appoint- 

ment to  a  civil  office.    283. 

4.  By  section  1754,  Revised  Statutes,  it  is  made  the  duty  of  those 

making  appointments  to  civil  offices  to  give  a  preference,  other 
things  being  equal,  to  the  class  of  persons  named  in  that  section ; 
but  the  matter  of  capacity  and  personal  fitness  for  the  place  is 
for  the  determination  of  the  appointing  power.    318. 

5.  T.*was  appointed  a  railway  postal  clerk  by  the  Postmaster- General 

on  April  29, 1889,  without  having  undergone  a  civil-service  ex- 
amination (none  being  then  required  for  such  appointment),  but 
he  did  not  take  the  oath  of  office  and  enter  upon  its  duties  until 
May  18, 1889.  In  the  mean  time,  namely,  on  May  1,  1889,  civil- 
service  rules  for  the  Railway  Mail  Service  went  into  effect,  re- 
quiring an  examination  thereunder  as  a  preliminary  to  making  an 
appointment  like  the  above:  Held  that  T.  was  legally  appointed 
on  April  29 ;  that  his  appointment  was  complete  on  that  date, 
although  he  did  not  qualify  by  taking  the  oath  of  office  until  af- 
terwards; and  that  no  examination  under  the  civil-service  rules 
was  required  in  his  case.     410. 

6.  The  vacancy  in  the  office  of  Paymaster-General,  created  by  the  re- 

tirement of  General  William  B.  Rochester,  may  be  filled  by  an 
ad  interim  appointment  under  the  provisions  of  section  179,  Re- 
vised Statutes.    500. 

7.  Upon  the  facts  submitted :  Advised  that  the  appointment  of  certain 

railway  transfer  clerks,  who  had  not  been  examined  and  certi- 
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fied  for  appointment  by  the  Civil  Service  Commission,  was  not 
within  the  amendment  of  clause  5  of  Railway  Rule  II,  adopted 
August  19,  1889,  which  excepts  from  examination  clerks  in  the 
Railway  Mail  Service  who  are  **  employed  exclusively  as  porters 
in  handliug  mail  matter  in  bulk,  in  sacks,  or  pouches,  and  not 
otherwise."    583. 

S.  Section  1019  of  the  Postal  Regulations  (edition  of  1887)  can  not 
prevail  over,  but  must  yield  to  the  subsequently  adopted  amend- 
inent  of  said  clause  5,  which  should  be  strictly  confined  to  the 
class  of  transfer  clerks  therein  mentioned.    Ibid, 

9.  The  appointment  of  the  secretary  allowed  the  Admiral  of  the  Navy 
by  section  1367,  Revised  Statutes,  does  not  belong  to  the  Presi- 
dent, with  the  advice  and  consent  of  the  Senate,  but  devolves 
upon  the  Admiral  as  one  personal  to  himself;  and  the  contem- 
poraneous construction  of  the  statute  and  uniform  practice 
thereunder  by  the  executive  branch  of  the  Government  have 
accorded  with  this  view.    589. 

10.  There  is  no  statutory  provision  authorizing  the  appointment  of 

more  than  one  deputy  surveyor  of  customs,  at  the  same  time,  at 
each  of  the  ports  named  in  section  2722,  Revised  Statutes.    629. 

11.  An  applicant  for  appointment  as  an  inspector  of  boilers,  under 

section  4415,  Revised  Statutes,  should  have  not  only  the  technical 
knowledge,  but  the  actual  professional  experience  of  a  practical 
engineer  on  a  steam-vessel.    632. 

APPRAISEMENT  OF  DUTIABLE  MERCHANDISE. 
See  Customs  Laws,  29. 

ARENAS  KEY  ISLAND. 
See  Jurisdiction,  2. 

ARIZONA  TERRITORY. 

See  Territories,  1,  3,  4,  6. 

ARMAMENT  OF  NAVAL  VESSELS. 

See  Navv,  5. 

ARMS,  DISTRIBUTION  OF. 
See  Militia. 

ARMY. 

1.  L.,  a  major  in  the  Seventh  Infantry,  was,  by  direction  of  the  Pres- 
ident, dropped  from  the  rolls  of  the  Army  November  25,  1861, 
and  W.,  a  captain  in  the  Fourth  Infantry,  was  with  the  advice 
and  consent  of  the  Senate  appointed  m^jor  in  the  Seventh  In- 
fantry, vice  L.,  dropped.  Afterwards,  on  November  27, 1866,  the 
President  revoked* the  order  dropping  L.,  and  directed  that  he 
be  restored  to  his  former  commission  to  fill  a  vacancy  of  major 
in  the  Eighteenth  Infantry,  to  date  from  July  28,  1866,  and  at 
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the  same  time,  by  direotion  of  the  President,  L.  was  placed  on 
the  retired  list  as  major :  Adoiaed  that  the  aotion  of  the  Presi- 
dent on  the  37th  of  November,  1866,  was  ineffectnal  to  restore  L. 
to  the  Army  and  place  him  on  the  retired  list,  and  that  he  is  not 
entitled  to  be  borne  thereon.    302. 

2.  8.,  a  captain  in  the  Seyenth  Infantry,  was  summarily  dismissed  the 

service  by  direotion  of  the  President  July  15,  1863,  and  notified 
thereof.  Afterwards,  on  August  11, 1863,  the  order  of  dismissal 
was  revolted  ;  whereupon  S.  (the  vacancy  not  having  been  filled 
in  the  mean  time)  returned  to  the  position  from  which  he  wa» 
dismissed  and  continued  to  serve  therein  until  December  30, 
1864,  when,  upon  the  finding  of  a  retiring  board,  he  was  retired 
under  the  provisions  of  the  act  of  August  3,  1861 :  Advised  that 
the  dismissal  of  July  15,  1863,  created  a  vacancy  which  conld 
not  otherwise  be  filled  than  by  an  appointment  with  the  advice 
and  consent  of  the  Senate ;  that  the  subsequent  revocation  of 
that  order  on  the  11th  of  August,  1863,  was  ineffectual  to  restore 
S.  to  his  former  position  in  the  Army ;  that  when,  afterwards,  he 
was  put  on  the  retired  list  he  was  not  a  commissioned  officer  of 
the  Army,  and  tberefoie  ineligible  to  a  place  thereon ;  and  that, 
accordingly,  he  is  not  entitled  te  be  borne  on  such  list.    203. 

3.  L.,  a  first  lieutenant  in  the  Seventh  Infantry,  having  been  fonnd 

by  a  retiring  board  ''  incapacitated  for  active  service  from  in- 
sanity, which  innauity  is  not  incident  to  the  service,"  was,  by 
direction  of  the  President,  retired  July  31,  1868,  on  pay  proper 
alone  under  the  act  of  August  3,  1861.  At  L.'s  request  the  order 
of  retirement  was,  by  direction  of  the  President,  on  June  2:{,, 
1869,«so  amended  as  to  wholly  retire  him  from  the  service  with 
one  year's  pay  and  allowances.  Ou  April  2, 1878,  by  direction  of 
the  President,  the  order  of  June  23,  1869,  was  declared  void,  on 
the  ground  that  L.  was  insane  when  he  requested  it ;  and  he  wan 
restored  to  the  retired  list  in  accordance  with  the  original  order : 
Advised  that  after  the  President  had  once  acted  upon  the  finding 
of  the  retiring  board,  by  placing  L.  on  the  retired  list  with  pay 
proper  alone,  his  power  over  the  case  was  exhausted,  and  the 
subsequent  order  wholly  retiring  L.  was  void  for  want  of  aa- 
thority  thus  to  retire  him  ;  and  that  therefore  L.  is  entitled  to 
be  borne  on  the  retired  list  conformably  to  the  order  retiring  him 
on  pay  proper  alone.    Ibid. 

4.  Under  the  act  of  February  14,  1889,  chapter  166,  S.  was  appointed 

from  civil  life  to  the  position  of  major  of  engineers  in  the  Army, 
and  thereupon  was  placea  on  the  retired  list  of  the  Army  as  of 
that  grade :  Advised^  that  he  must  take  the  oath  required  by  sec- 
tion  1756,  Revised  Statutes,  and  that  this  act  wonld  be  in  law  a 
legal  acceptance  of  the  office,  and,  as  such,  a  sufficient  formal 
acceptance.    283. 

5.  The  provisions  of  sections  1259, 1763,  1764,  and  1765,  Revised  Stat- 

utes, do  not  require  the  annulment  of  the  appointment  held  by 
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S.  as  agent  in  charge  of  river  and  harbor  work  at  Wilmington, 
Del.,  and  thai  ho  be  relieved  from  that  work.    Ibid. 

6.  B.,  while  a  private  soldier,  received  a  certificate  of  merit  from  the 

President  for  distinguished  services,  which  entitled  him,  under 
section  1285,  Revised  Statutes,  to  '^additional  pay  at  the  rate  of 
$2  per  month.''  He  was  discharged  as  such  private  soldier,  and 
thereupon  enlisted  as  a  "  general  service  messenger,"  agreeably 
to  the  provisions  of  the  act  of  July  29,  1886,  chapter  810 :  ffeldf 
that  he  is  not  entitled,  as  such  general  service  messenger,  in  ad- 
dition to  the  compensation  provided  for  in  that  act,  to  the  $2  per 
month  provided  for  in  said  section  1285.    471. 

7.  The  detail  of  an  officer  of  the  Army  to  report  to  the  president  of  the 

World's  Columbian  Commission,  with  a  view  to  his  assignment 
by  the  latter  to  the  duties  of  au  engineer  in  the  preparation  and 
construction  of  bnildiugs,  grounds,  etc.,  for  the  Columbian  Ex- 
position, is  within  the  prohibition  of  section  1224,  ReVised  Stat- 
utes, provided  that  the  performance  of  such  duties  require  the 
officer  to  be  separated  from  his  company,  regiment,  or  corps,  or 
iuterfere  with  the  discharge  of  his  military  duties.    600. 

8.  Semble  that  where  a  leave  of  absence  is  asked  by  an  army  officer, 

for  the  very  purpose  of  ennbliug  him  to  undertake  the  employ- 
ments prohibited  by  said  section,  the  granting  of  such  leave 
would  be  an  evasion  of  the  statute  and  be  unwarranted.     Ibid. 

9.  B.,  a  first  lieutenant  in  the  the  army,  having  been  appointed  assist- 

ant secretary  of  legation  at  London,  accepted  the  appointment 
on  May  19,  1869,  and  entered  upon  the  duties  of  the  office  on  the 
31st  of  same  month.  On  the  25th  of  snme  month  he  was  placed 
on  the  retired  list  as  acaptaiu,  to  date  from  May  18,  1869,  on  ac- 
count of  disability.  He  resigned  the  office  of  assistant  secretary 
of  legation  December  6, 1869,  and  on  April  28, 1870,  was  appointed 
consul-general  at  London,  which  office  he  held  until  September 
16,  1881.  His  name  was  borne  on  the  retired  list  continuously 
from  the  25th  of  May,  1869,  until  May  7,  1878,  when  he  was 
dropped  from  the  Army,  in  conformity  with  an  opinion  of  the 
Attorney-General,  uuder  section  1223,  Revised  Statutes.  But  his 
name  was  restored  to  the  retired  list  July  3,  1878,  by  an  order  of 
the  Secretary  of  War  (on  the  assumption  that  his  case  was  within 
the  first  proviso  to  section  2  of  the  act  of  March  3,  18T5,  chapter 
178),  and  is  still  borne  thereon:  Held  (1)  that  when  B.  accepted 
the  appointment  to  and  assumed  the  duties  of  secretary  of  lega- 
tion at  London  he  thereby,  by  force  and  effect  of  section  2  of  the 
act  of  March  30,  1868,  chapter  38,  ceased  to  be  an  officer  of  the 
Army,  and  his  place  as  such  officer  became  vacant;  (2)  that 
neither  the  said  act  of  March  3,  1875,  nor  the  action  of  the  Secre- 
tary of  War  above  referred  to,  operated  to  reinstate  him  as  such 
officer;  and  (3)  that  his  name  is  not  lawfully  borue  on  the  retired 
list  of  the  Army.  609. 
10.  The  act  of  March  30,  18^8,  applied  to  officers  on  the  retired  as  well 
272— VOL  XIX 46 
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us  on  the  active  list,  and  it  made  ttie  acceptance  of  the  diplomatic 
vacate  the  military  office  eo  iuatanti;  the  vacancy  thus  created 
necessarily  continuing  until  filled  in  the  usual  "vvay.    610. 
11.  The  act  of  March  3,  lb75,  should  be  constmed  to  have  a  prospective 
efi"ect  only.    Ibid, 

ARREARS  OF  PENSIONS. 
See  Pension,  3. 

ARREST. 

See  Court-Mautial,  2. 

ASSIGNMENT. 

See  Contract,  7. 

ATTACHMENT. 

Imported  merchandise,  while  in  the  custody  of  the  customs  officers, 
is  not  subject  to  attachment  at  the  suit  of. private  parties;  and 
those  officers  should  pay  no  attention  to  process  of  that  kind 
against  such  merchandise  when  served  on  them.     101. 

ATTESTATION  OF  CONSUL. 
See  CCSTOMS  Laws,  27,28. 

ATTORNEY-GENERAL. 

1.  Where  the  question  submitted  by  the  head  of  a  Department  relates 

to  duties  of  Territorial  officers  in  a  matter  touching  which  such 
Department  has  no  administrative  concern,  it  is  not  deemed 
proper  for  the  Attorney-General  to  give  an  official  opinion 
thereon.    7. 

2.  The  Attorney-General  deems  it  inexpedient  to  express  an  opinion 

u)ion  certain  questions  proposed,  relating  to  a  right  of  fishery 
in  the  Klamath  River,  California,  claimed  in  behalf  of  the  Kla- 
math Indians;  such  questions  being  justiciable  in  the  appropri- 
ate courts  at  the  suit  of  the  Indians  themselves  who  are  inter- 
ested in  them.    56. 

3.  Where,  from  an  examination  of  the  papers  submitted,  it  appeared 

that  the  question  proposed  (which  involved  the  construction  of 
a  statute)  did  not  spring  out  of  any  case  actually  existing  in  the 
administration  of  the  Department  seeking  advice,  the  Attorney- 
General  deemed  that  it  would  be  improper  for  him  to  give  au 
official  opinion  thereon.    331. 

4.  Where  numerous  papers  relating  to  a  claim  against  the  District  of 

Columbia  were  referred  by  the  Secretary  of  the  Treasury  to  the 
Attorney-General  with  request  for  an  opinion  of  the  latter  as  to 
what  action  the  Secretary  should  take  in  respect  to  the  payment 
of  the  claim,  in  view  of  alfthe  facts  presented  in  the  papers, 
but  no  statement  of  facts  and  no  question  of  law  were  submitted 
by  the  Secretary,  the  Attorney-General  declined  to  express  any 
opmion  lu  the  matter  as  thus  presented.     396 
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5.  'Where  no  actually  exietiug  case  was  presented,  but  the  call  appar- 

ently was  for  an  opinion  in  advance  as  to  what  would  in  the 
future  be  held  upon  indefinite  aud  varying  facts,  the  Attorney- 
General  returned  the  papers,  declining  to  give  an  opinion  on  the 
matter  submitted.    414. 

6.  The  questions  submitted  (which  relate  to  limber  cut  on  Fond  du 

Lac  Indian  Reservation)  being  unaccomx)anied  by  a  statement 
of  the  facts  upon  which  they  arise,  no  opinion  is  expressed 
thereon.    465. 

7.  The  question  whether  a  bond  taken  by  the  collector  of  a  port  from 

oue  of  his  own  subordinates,  for  his  own  protection,  is  valid  in 
the  absence  of  a  statute  authorizing  it,  not  appearing  to  be  a 
question  in  which  the  United  States  are  concerned  or  one  arising 
in  the  administration  of  a  Departuient,  the  Attorney- General 
declines  to  give  an  official  opinion  thereon.    556. 

8.  It  is  not  within  the  province  of  the  Attorney-General  to  consider 

questions  looking  to  ohauges  in  maritime  law  to  be  accomplished 
by  treaty  with  foreign  governments.    598. 

9.  It  is  deemed  inexpedient  by  the  Attorney-General,  for  reasons 

stated,  to  give  an  opinion  upon  the  question  whether  an  express 
company,  in  receiving  from  a  lottery  company  letters  and 
packages  declared  unmailable  by  section  3894,  Revised  Statutes, 
as  amended  by  the  act  of  September  19,  1690,  chapter  908,  and 
forwarding  them  along  the  ordinary  mail  routes,  violates  sec- 
tion 3982,  Revised  Statutes.    670. 

10  Where  the  consideration  of  questions  of  law  submitted  for  his  opin- 
ion involved  an  examination  of  evidence  and  the  settling  of 
questions  of  fact,  the  Attorney-General  declined  to  enter  upon 
such  examination  for  the  reason  that  it  did  not  fall  within  his 
province,  and  accordingly  expressed  no  opinion  on  the  questions 
submitted.    672. 

11.  The  Attorney-General  declines  to  give  an  opinion  upon  a  question 
as  to  the  meaning  of  a  Territorial  statute,  where  the  question 
does  not  appear  to  have  arisen  in  the  administration  of  the 
Department  proposing  it.    695. 

\2.  It  is  not  within  the  proviuce  of  the  Attorney-General  to  make  a 
finding  of  facts  in  a  case  submitted  for  his  opinion  upon  ques- 
tions of  law  arising  thereon.  The  facts  of  the  case  should  be 
ascertained  and  presented  by  the  officer  requesting  the  opin- 
ion. 696. ' 
See  Compensation,  3. 

AWARD  IN  FAVOR  OF  SAMUEL  STRONG. 
See  Payment,  4. 

BATTERY  ISLAND,  MD. 

Upon  the  facts  presented  touching  the  title  to  certain  property  at 
Battery  Island,  in  the  Susqnehauna  River,  Maryland,  occupied 
and  used  by  the  U.  S.   Fish  Commission:  ^rfnserf  (1)  that  the 
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legal  title  to  suck  of  the  made  land  as  iscontiguons  to  the  island 
is  in  the  riparian  proprietor;  (2)  that  the  legal  title  to  such  of 
the  made  land  as  is  not  contiguous  to  the  island,  but  lies  sepa^ 
rate  therefrom,  is  in  the  State  of  Maryland,  also  the  title  to  the 
soil  on  which  the  public  works  (cribs,  breakwaters,  etc.)  aro 
constructed ;  (3)  that  the  United  States  have  no  title  to  any 
land  within  the  lines  of  said  works  or  upon  the  island,  except- 
ing the  light- house  site.     149. 

BOND. 

1.  The  Secretary  of  the  Navy  has  power,  under  section  13c3,  Kevided 

Statutes,  to  approve  a  pay-officer's  bond  in  which  the  sureties 
are  corporations,  or  a  corporation  joined  with  a  natural  person^ 
if  he  deems  such  sureties  sufficient.     175. 

2.  There  is  no  law  requiring  a  United  States  judge  or  a  United  States 

attorney  to  certify  as  to  the  sufficiency  of  guarantors  or  bonds- 
men offered  in  connection  with  proposals  and  contracts  with 
the  Navy  Department,  and  no  fees  are  chargeable  against  the 
Government  for  such  service.     181. 

3.  The  expense  of  obtaining  a  certificate  from  the  officer  must  bo 

borue  by  the  bidder  or  contractor  as  other  expenses  are  incurred 
by  him  in  the  proper  execution  of  the  papers.    Ibid. 

4.  The  provision  in  the  act  of  June  30,  1690,  chapter  639,  entitled 

''An  act  making  appropriations  for  the  payment  of  invalid  and 
other  pensions,'' etc.,  requiring  a  new  bond  ''from  all  pension 
agents  now  in  office,"  is  mandatory,  and  applies  to  all  pension 
agents  then  in  office,  without  any  exception  whatever.    581. 

BONDS  OF  THE  UNITED  STATES. 

1.  The  power  given  the  Secretary  of  the  Treasury  by  section  2  of 

the  act  of  March  3,  1881,  chapter  133,  to  purchase  United  States 
bonds  with  the  suri)lus  money  in  the  Treasury  not  otherwise 
appropriated,  does  not  include  the  payment  of  commissions  to 
private  parties  to  purchase  for  the  Government.    279. 

2.  Only  the  market  price  of  the  bond  at  the  time  of  the  purchase 

should  be  paid  ;  no  commissions  in  addition  to  the  par  value  of 
the  bond  and  the  premium  thereon  can  be  lawfully  paid.    Ibid. 

BRIDGE. 

1.  The  plans  for  the  bridge  authorized  by  the  act  of  March  3,  1887, 

chapter  356,  to  be  built  across  the  Missouri  River  between  the 
cities  of  Omaha  and  Council  Bluffs^  should  not  be  approved  by 
the  Secretary  of  War  unless  they  provide  for  a  structure  of 
sufficient  strength  to  bear  trains  of  cars  drawn  by  locomotives. 
29. 

2.  Provision  in  the  act  of  March  2,  1889,  chapter  411,  making  an 

appropriation  "  for  repairs  to  draw-pier  of  the  Rock  Island 
Bridge,''  etc.,  considered  with  reference  to  the  duty  thereby 
devolved  upon  the  Secretary  of  War  concerning  its  expenditurey 
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and  the  further  duty  to  require  of  the  Chicago^  Rock  Island 
and  Pacific  Railroad  Company  reimbursement  of  one-half  of 
the  expenses  incurred  in  said  repairs.    375. 

3.  The  bridge  over  the  Muskingum  River  at  Taylorsville,  Ohio,  is  a 

nuisance  to  navigation  which  ought  to  be  abated.    599. 

4.  The  case  of  the  county  bridge  over  the  Muskingum  River  at  Tay- 

lorsville,  Ohio,  on  which  an  opinion  of  the  Attorney- General 
was  given  July  19,  1890  {aniCt  p.  599),  distinguished  from  the 
case  of  the  bridge  of  the  Baltimore  and  Ohio  Southwestern 
Railway  Company  across  the  same  river  at  Marietta,  Ohio,  sub- 
sequently presented,  and  that  opinion  shown  to  be  inapplicable 
to  the  latter  case  by  reason  of  recent  statutory  amendments 
aflectiug  it.    G76. 

BRIG  ''  GENERAL  ARMSTRONG.'^ 
See  Claims,  "2. 

m 

BUtiLION. 

See  Exchange  of  Gold  Bars  for  Gold  Coin. 

CAVEAT. 

See  Patents  for  Inventions,  1,  2. 

CENTRAL  PACIFIC  RAILROAD  COMPANY. 

See  Claims  of  the  United  States  ;  Sinking  Fund. 

CERTIFICATE  FOR  REINSTATEMENT. 
See  Civil  Service,  I,  4,  5. 

CERTIFICATE  OF  SUFFICIENCY  OF  BONDSMEN. 
See  Bond,  2,  3. 

CHICKAMAUGA  AND  CHATTANOOGA  NATIONAL  PARK. 

The  provisions  of  the  act  of  August  19,  ld90,  chapter  806,  entitled 
*'An  act  to  establish  a  National  Military  Park  at  the  battle-field 
of  Chickaraauga,"  do  not  authorize  the  acquisition  of  the  lands 
described  therein,  which  are  to  constitute  the  proposed  national 
park,  in  any  other  mode  than  by  condeitinatiou  proceedings  in- 
stituted under  the  act  of  August  1,  lc8S,  chapter  728.     673. 

CHINESE  EXCLUSION. 

See  Chinese  Laborkrs. 

CHINESE  LABORERS. 

1.  Opinion  of  Attorney-General  Brewster,  of  December  26,  1882  (17 

Opiu.,  483),  touching  the  right  of  Chinese  laborers  to  pass  through 
the  United  States  in  the  course  of  their  journey  to  and  from  other 
countries,  reaflSrmed.    369. 

2.  The  application  of  that  opinion  to  the  case  presented  is  unaffected 

by  the  acts  of  July  5,  1884,  chapter  220,  and  October  1,  1868, 
chapter  I0i>4.    Ibid. 
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X  The  certificate  required  of  Chinese  by  section  6  of  the  act  of  July 
5,  18S4,  chapter  220,  in  order  to  establish  a  right  to  laud  in  the 
United  States,  can  not  be  dispensed  with.  It  is  the  sole  evi- 
dence admissible  to  establish  such  right.     510. 

CHIRIQUI  IMPROVEMENT  COMPANY. 
See  Contract,  1,2. 

CHOCTAW  NATION,  LAWS  OF. 

1.  The  seventh  section  of  the  Choctaw  iutcrmarria|]^e  act  of  Novem- 

ber 9,  1875,  is  not  inconsistent  with  the  Constitution,  laws,  or 
treaties  of  the  United  States.     109. 

2.  That  section  is  valid  and  binding  on  all  citizens  of  the  Choctaw 

Nation,  but  affects  only  their  rights  acquired  under  said  act. 
Ibid. 
3.  The  fact  that  a  white  man  was  divorced  from  his  Indiair  wife, 
upon  her  petition,  is  evidence  that  he  parted  from  her  without 
just  provocation,  and  brings  the  case  within  the  provisioirof  the 
Choctaw  act  of  October,  1840,  declaring  that  any  white  man 
parting  from  his  wife  without  just  provocation  shall  be  deprived 
of  citizenship.  Ibid. 
4.  Claim  of  James  Bragg  to  citizenship  in  the  Choctaw  Nation  of 
Indians  reconsidered;  and  advised  that  upon  the  record  of  the 
case  as  now  made  up  he  is  entitled  to  such  citizenship.  Opinion 
of  March  1, 18-8  (aniej  p.  109),  cited.     179. 

CITIZENSHIP  IN  THE  CHEROKEE  NATION. 

1.  Where  a  North  Carolina  Cherokee  Indian  removed  into  the  Chero- 

kee Nation  and  permanently  located  there  .subsequent  to  the 
date  of  the  act  of  the  Cherokee  legislature  of  1870,  relating  to 
the  admission  to  citizenship  in  that  nation  of  North  Carolina 
Cherokees,  and  m<adc  proof  as  in  said  act  is  required,  and  was 
thereupon  admitted  to  citizenship  by  the  chief  justice  under  its 
provisions,  he  thereby  became  fully  invested  with  the  rights, 
privileges,  and  immunities  of  Cherokee  citizenship.    229. 

2.  The  action  of  the  chief  justice,  under  the  act,  is  final,  and  leaves 

nothing  for  review.    Ibid, 

3.  The  Interior  Department  is  under  no  obligation  to  respect  a  later 

decision  of  the  Cherokee  authorities  nia'le  pursuant  to  the  order 
of  a  commission  subsequently  established.     Ibid. 

CITIZENSHIP  IN  THE  CHOCTAW  NATION. 
See  Choctaw  Nation,  Laws  of. 

CITIZENSHIP  OF  THE  UNITED  STATES 
See  Indians  an[)  Indian  Lands,  17. 

CIVIL  SERVICE  COMMISSION. 
See  Civil  Sekvice. 
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1.  F.,  a  clerk  io  the  War  Department,  resigned  June  30,  188S,  and 

oil  Novembers,  ld8d,  was  reappointed  to  acler^Bhip  iji  the  same 
Dep:irttiient  on  a  certificate  for  reinstatement  giveu  by  the 
Civil  Service  Commission  under  Departmental  Rule  X,  but  fail- 
ing to  avail  himself  of  this  opportunity  to  reenter  the  service, 
the  last  mentioned  appointment  was  canceled  January  28,  1889. 
On  August  13,  1889,  the  Secretary  of  War  requested  that  F.  be 
again  certified  by  the  Commission  for  reinstatement,  but  the 
Commission  on  August  25,  1889,  declined  to  issue  a  certificate, 
on  the  ground  that  he  had  been  separated  from  the  service 
more  than  a  year,  and  was  not  eligible  for  reappointment  under 
said  rule :  Held  that  the  decision  of  the  Commission,  namely, 
that  a  second  certificate  for  reappointment  could  not  issue  to  F. 
because  he  had  been  separated  from  the  service  for  more  than  a 
year,  was  in  accordance  with  Rule  X.    416. 

2.  Where  one  served  in  the  war  of  the  rebellion  in  the  military  or- 

ganization known  as  **  Quartermaster's  Volunteers,"  or  **  Quar- 
termaster's Brigade,"  and  was  honorably  discharged  from  the 
service  :  Held,  that  he  is  entitled  to  the  benefit  of  the  proviso  in 
Departmental  Rule  X  of  the  civil  service,  as  one  who  "served 
in  the  military  service  of  the  United  States  in  the  late  war  of  the 
rebellion,  and  was  honorably  discharged  therefrom,"  within  the 
meaning  of  that  rule.    434. 

3.  The  proposed  amendmentjof  Departmental  Rule  VII,  and  revocation 

of  Departmental  Rule  II,  of  the  regulations  of  the  Civil  Service 
Commission  (with  a  view  to  provide  for  the  employment  of  sub- 
stitutes for  clerks,  copyists,  and  other  employes  in  tbe  Depart- 
ments, who  are  temporarily  absent  on  account  of  sickness  or 
other  unavoidable  cause,  and  for  the  selection  of  such  substi- 
tutes from  persons  regularly  certified  by  the  Civil  Service  Com- 
mission), considered  in  connection  with  section  4  of  the  act  of 
August  5,  1882,  chapter  389,  and  section  4  of  the  act  of  March  3, 
1883,  chapter  128,  and  advised  that  while  the  amendment  pro- 
posed is  not  beyond  the  power  of  this  Commission,  with  the  ap- 
proval of  the  President,  to  make,  yet  that  such  amendment 
would  be  inoperative  whenever  it  should  become  necessary  to 
make  an  additional  expenditure  for  the  employment  of  the  sub- 
stitutes.   507. 

4.  A  person  who  served  as  a  contract  surgeon,  in  the  late  war  of  the 

rebellion,  with  troops  in  the  field  and  in  hospitals,  and  by  com- 
pleting his  contract  was  honorably  discharged  from  the  service, 
is  within  the  proviso  to  Departmental  Rule  X  of  the  Civil  Serv- 
ice Rules  and  Regulations,  and  entitled  to  the  benefits  thereby 
conferred.    533. 

5.  H.  served  in  the  war  of  the  rebellion  in  a  New  York  regiment  from 

May  12,  1861,  to  May  13,  1863,  when  he  was  honorably  dis- 
charged.   On  the  latter  date  he  enlisted  in  the  "general  serv- 
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ice  ^' of  the  Army,  for  clerical  daty  at  headqnarters,  and  was 
transferred  to  the  Adjutant  General's  office  April  1,  1864,  in 
which  he  served  on  clerical  duty  until  May  13,  1868,  when  he 
was  discharged  throngh  no  delinquency  or  iniscoudnct  on  his 
part.  Application  heing  now  made  hy  him  for  reinstatement 
under  amended  Departmental  Rule  X  of  the  Civil  Service  Reg- 
ulations, the  Secretary  of  War  requests  that  he  be  certified  by 
the  Civil  Service  Commission  for  reinstatement  as  a  clerk  in  the 
War  Department  under  said  rule :  Held  that  H.,  during  the  pe- 
riod of  his  enlistment  in  the  ''general  service"  for  clerical  duty 
as  above,  was  not  in  the  classified  departmental  service,  and 
that  (he  not  having  been  separated  from  the  latter  service)  his 
case  does  not  come  within  the  provisions  of  said  Rule  X.  and 
therefore  that  he  can  not  be  certitied  thereunder.  552. 
G.  The  words  "departmental  service"  and  **the  service,"  as  used  in 
ihojyroriao  in  that  part  of  the  legislative,  executive,  and  judicial 
appropriation  act  of  July  11,  1890,  chap.  (ifiT,  which  relates  to 
the  Civil  Service  Commission,  mean  the  classified  civil  service 
as  established  by  section  163,  Revised  Statutes,  and  section  6  of 
the  act  of  January  16,  1883,  chapter  27.    624. 

7.  The  words  iu  the  same  proviso,  viz,  "promotion  or  appointment 

in  other  branches  of  the  Government,"  signify  promotion  or 
appointment  in  the  classified  service  of  some  other  Department 
than  that  to  which  the  applicant  may  belong.    Ibid. 

8.  Semhle  that  an  application  for  a  transfer  is  not  within  the  excep- 

tion of  the  proviso.    Ibid, 

9.  Congress  not  having  designated  in  the  proviso  any  partioular 

county  officer  or  officers  who  may  make  the  certificate  required 
to  accompany  the  application,  this  matter  must  be  presumed  to 
have  been  left  as  a  subject  for  regulation  by  the  Civil  Service 
Commission.    Ibid. 

CLAIMS. 

1.  The  crew  of  an  American  vessel,  wrecked  on  the  South  Pacific 

Ocean,  were  supplied  with  necessary  clothing  by  a  United  States 
consul,  who,  on  learning  that  wages  were  due  them,  applied  to 
the  master  of  the  vessel  to  pay  for  the  clothing  out  of  the  wages 
due,  which  the  latter  did.  On  their  arrival  in  the  United  States 
the  crew  brought  suit  against  the  owners  of  the  wrecked  vessel 
for  their  wages,  and  recovered  a  judgment  therefor:  Jdnaed^ 
that  such  owners  have  no  valid  claim  against  the  United  States 
foT  the  money  paid  by  the  master,  as  above ;  that  their  remedy, 
if  any  they  have,  is  against  the  consul  and  the  sureties  on  bis 
•       boud.    22. 

2.  Consideration  of  a  claim  presented  by  Mr.  S.  C.  Reid,  jr.,  on  ac- 

count of  alleged  advances  made  by  him  as  agent  and  attorney 
for  claimants,  in  the  i)rosecution  of  the  claim  of  the  owners, 
officer.*,  and  crew  of  the  brig  General  Armstrong.    32. 
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3.  The  State  of  Kansas  is  not  entitled,  nnder  the  thinl  section  of  the 

act  of  January  29,  1861,  chapter  20,  to  5  per  centum  of  the  pro- 
ceeds of  the  sales  of  the  Indian  lands  in  that  State,  which  pro- 
ceeds the  United  States,  as  a  consideration  for  the  extinguish- 
ment of  the  Indian  title,  agreed  to  receive,  hold  in  trust,  and 
pay  over  to  the  Indians.     117. 

4.  The  provision  in  the  act  of  March  2, 1869,  chapter  410,  for  payment 

to  the  State  of  Kansas  of  $43,790.32  on  account  of  5  per  centum 
fund  arising  from  the  sale  of  public  lands  in  said  State,  precludes 
all  inquiry  on  the  part  of  the  accounting  officers  of  the  Treasury 
as  to  the  legality  and  justness  of  the  claim.  It  is  their  duty  to 
allow  and  certify  the  claim  for  that  amount,  **as  per  decision  of  . 
the  First  Comptroller  of  the  Treasury  of  date  May  6,  1880,  and 
as  stated  by  the  Commissioner  of  the  General  Land  Office."    362. 

5.  Where  a  resolution  of  the  Senate  (dated  January  10,   1S89)  di- 

rected the  Secretary  of  the  Treasury  '*to  reexamine  and  audit 
the  claim  of  the  State  of  Pennsylvania  for  money  expended  in 
1864,  for  which  reimbursement  was  provided  by  act  of  April  12, 
1886,''  and  it  appeared  by  that  act  the  claim  was  required  to  be 
*'  examined  and  settled  by  the  Secretary  of  War,"  by  whom  this 
duty  had  been  discharged :  Heldf  that  the  Secretary  of  the  Treas- 
ury has  not  sufficient  authority,  under  said  resolution,  to  reex- 
amine the  claim  in  such  sense  as  would  make  of  the  reexamina- 
tion an  audit,  adjudication,  or  settlement  thereof.    385. 

6.  A  resolution  of  one  House  of  Congress  can  not  empower  the  head  of 

a  Department  to  reexamine  and  audit  a  claim  which  by  statute 
is  required  to  be  examined  and  settled  by  the  head  of  another 
Department.    Ihid. 

7.  By  the  act  of  March  3,  1875,  chapter  130,  it  was  provided  that  the 

money  appropriated  for  the  erection  of  the  building  for  the  De- 
partments of  State,  War,  and  Navy  should  be  expended  under 
the  direction  of  the  Secretary  of  War;  and  in  March,  1^77,  C. 
(then  a  lieu  tenant- colonel  in  the  Corps  of  Engineers),  by  order 
of  the  Secretary  of  War,  took  charge  of  the  construction  of  the 
building  and  continued  in  charge  thereof  until  May  31,  1888, 
when  the  building  was  completed.  From  July  1,  1878,  until  May 
31,  1888,  by  direction  of  the  Secretary  of  War,  C.  disbursed  the 
appropriations  made  from  time  to  time  for  the  building;  and  for 
this  service  he  claims  compensation  at  the  rate  of  three-eighths 
of  I  percent,  upon  the  amount  of  money  disbursed  by  him :  Held, 
upon  consideration  of  sections  1153  and  3654,  Revised  Statutes, 
and  the  act  of  March  3,  1875,  chapter  131,  that  the  claim  is  con- 
trolled by  the  provisions  of  section  1153,  Revised  Statutes,  and  is 
not  allowable  thereunder.     425. 

8.  K.,  a  regularly  appointed  weigher  in  the  customs  service,  was,  on 

April  4,  1889,  suspended  from  duty  and  pay  by  the  collector, 
under  article  1371  of  General  Regulations  of  188-1,  pending  the 
action  of  the  Secretary  of  the  Treasury  upon  a  recommendation 
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of  the  collector  for  the  removal  of  K.  On  May  23,  1889,  the  Sec- 
retary removed  K.,  who  received  notice  thereof  on  May  29, 1889. 
K.  claims  compensation  as  weigher  for  the  perio<lfrom  April  4  to 
May  29.  Jdriaed,  that  payment  of  the  claim  be  declijied  nntil 
it  shall  have  been  judicially  determined  that  he  is  entitled 
thereto.  463. 
9.  The  claim  of  the  State  of  Massachusetts  for  reimbnrsement  of  ex- 
penses incurred  in  the  payment  of  State  militia  called  out  by 
the  governor,  at  the  request  of  the  military  authorities  of  the 
United  States,  to  aid  in  suppressing  the  **  draft  riots"  in  the  city 
of  Bobton,  is  allowable  under  the  provisions  of  the  act  of  March3, 
1^263,  chapter  75,  and  the  regulations  prescribed  by  the  President 
agreeably  thereto,  as  an  expense  connected  with  the  enrollment 
and  draft  authorized  by  that  act.    537. 

10.  This  claim  is  also  within  the  scope  of  the  act  of  July  27,  18GI, 

chapter  21,  and  the  supplemental  resolution  of  March  8,  1?%2 
[No.  16],  and  may  properly  be  examined  and  adjusted  by  the 
accounting  oflScers  of  the  Treasury  under  the  provisions  thereof. 
Ibid. 

11.  The  duty  of  the  Secretary  of  War  in  the  case  of  a  claim  under  the 

act  of  March  3,  1":?85,  chapter  335,  is  limited  to  the  determination 
of  whether  the  property  for  the  loss  of  which  indemnity  is  claimed 
was  "reasonable,  useful,  necessary,  and  proper*' for  the  claimant. 
693. 

12.  Whether  the  loss  happened  under  the  circumstances  described  in 

the  statute,  and  comes  within  the  provisions  thereof,  is  a  ques- 
tion for  the  determination  of  the  proper  accounting  oflScers  of 
the  Treasury,  and  so  does  not  appertain  to  the  administration  of 
the  War  Department.     Ibid. 

CLAIMS  OF  THE  UNITED  STATES. 

The  ciuestiou  considered  whether,  on  the  facts  presented,  an  action 
could  be  maintainea  by  the  United  States  against  the  Union  Pa- 
cific Railroad  Company,  the  Central  Pacific  Railroad  Company, 
and  the  Western  Union  Telegraph  Company,  to  recover  back 
certain  moneys  paid  for  the  transmission  of  Government  dis- 
patches over  the  bonded  lines  of  said  railroad  companies.     76. 

CLASSIFICATION  FOR  DUTY. 

See  Customs  Laws,  2,  3,  5,  6,  12,  13,  14,  17. 

C(EUR  D'ALENE  INDIAN  RESERVATION. 

See  Washington  and  Idaho  Railroad  Co.mpanv. 

COINS  OF  THE  UNITED  STATES. 

The  provisions  of  section  3510,  Revised  Statntes,  do  not  authorize 
the  Director  of  the  Mint,  with  the  approval  of  the  Secretary  of 
the  Treasury,  to  accept  and  pay  for  new  designs  for  exisiiug  coins. 
His  authority  thereunder,  as  regards  the  preparation  of  original 
dies,  is  limited  to  those  intended  for  new  coins.     10. 
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COLLECTION  OF  DUTIES. 
See  Customs  Laws. 


COMMISSIONER  OF  GENERAL  LAND  OFFICE. 

See  Lands,  Public,  3  j  Timber  Trespasses,  5. 

» 

COMMISSIONER  OF  PENSIONS. 

Duty  of  the  Commissioner  of  Pensions  considered  in  connection 
with  a  statement  of  facts  submitted  by  him,  relating  to  the 
recovery  of  money  paid  on  a  pension  certificate  alleged  to  have 
been  fraudulently  obtained.    210. 

See  Accounts  and  Accounting  Officers,  3,  4 ;  Pension,  4. 

COMMISSIONERS  OF  EMIGRATION. 
See  Immigrant. 

COMPENSATION. 

1.  The  Commissioners  appointed  under  the  act  of  February  4,  1887, 

chap.  104,  creating  the  Interstate  Commerce  Commission,  are 
entitled  to  draw  pay  only  from  ihe  time  they  entered  upon  the 
discharge  of  their  duties  respectively.    47. 

2.  District  attorneys  are  entitled  to  special  compensation  for  their 

servicps  in  examining  titles  to  lauds  purchased  by  the  United 
States.    63. 

3.  The  Attorney-General  is  invested  with  sole  authority  to  employ 

and  fix  their  compensation  where  the  performance  of  such  services 
by  them  is  called  for.    Ibid. 

4.  Expenses  thus  arising,  including  office  fees  for  searches,  copies  of 

record,  etc.,  being  incidental  to  the  purchase  of  the  land,  are 
ordinarily  to  be  paid  out  of  the  appropriation  made  for  the  pur- 
chase.   Ibid. 

5.  The  elements  necessary  to  justify  the  payment  of  compensation  to 

an  officer  for  additional  servicea  are :  that  they  shall  be  performed 
by  virtue  of  a  separate  and  distinct  appointment  authorized  by 
law  ;  that  such  services  shall  not  be  services  added  to  or  con- 
nected with  the  regular  duties  of  the  place  he  holds;  and  that 
a  compensation  whose  amount  is  fixed  by  law  or  regulation  shall 
be  provided  for  their  payment.     121. 

6.  A  United  States  marshal,  appointed  an  agent  in  pursuance  of  sec- 

tion 5276,  Revised  Statutes,  to  bring  back  afngitive  criminal  from 
a  foreign  country,  is  entitled  to  receive  compensation  for  this 
service  out  of  the  fund  appropriated  "for  bringing  home  fugi- 
tive criminals,''  where  the  amount  of  the  compensation  is  fixed 
by  regulation  before  his  appointment;  otherwise  he Js  entitled 
to  bo  paid  his  expenses  only.     Ibid. 

7.  Where  a  district  attorney  instituted  proceedings  for  the  forfeiture 

under  section  52:^9,  Revised  Statutes,  of  "all  the  rights,  privi- 
leges, and  franchises"  of  a  national  banking  association,  by  di- 
rection of  the  Solicitor  of  the  Treasury,  agreeably  to  section  380, 
Revised  Statutes :  Advised  that  the  account  of  the  district  at- 
torney for  his  services,  upon  approval  thereof  by  the  Attorney- 
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Geucral,  may  properly  be  paid  oat  of  the  appropriation  for  the 
paymeut  of  miscelluaeous  expenses  authorized  by  the  Attorney- 
General.     152. 

8.  By  act  of  Jaly  11,  I8d8,  chapter  614,  the  office  of  charge  d'affaires 

to  Paraguay  and  Urtiguay,  the  salary  of  which  was  $5,000  per 
annum,  was  abolished,  and  provision  made  for  representing  the 
United  States  there  by  a  minister  at  J7,500  a  year.  B.,  who  at 
that  time  hehl  the  former  office,  was  on  the  11th  of  August,  188^, 
appointed  minister.  Ho  received  his  commission  at  his  place  of 
duty  on  the  3d  of  October,  1888,  and  on  the  latter  date  took  the 
oQicial  oath  and  entered  upon  the  duties  of  his  office  as  minister : 
Advised  that  B.  is  entitled  to  draw  his  salary  as  minister  from 
the  '.hi  of  October,  1888,  the  date  on  which  he  qualified  for  the 
office  and  entered  upon  its  duties,  and  not  from  the  date  of  his 
appointment  (Aug.  11,  1888).    219. 

9.  When  the  United  States  attorney  at  New  York  appears  in  the  cases 

mentioned  in  section  827,  Revised  Statutes,  by  direction  of  the 
Secretary  or  Solicitor  of  the  Treasury,  a  proper  and  reasonable 
allowance  for  his  services  in  such  cases  may  be  made  to  him  by 
the  Secretary  of  the  Treasury  under  that  section.    354. 

10.  The  allowance  so  made  under  section  827  is  in  addition  to  the  an- 

nual salary  provided  by  section  770,  Revised  Statutes,  for  the 
ordinary  official  services  of  the  district  attorney.    Ibid, 

11.  Inspectors  of  customs  are  not  entitled  to  receive  a  per  diem  compen- 

sation under  section  2733,  Revised  Statutes,  for  periods  during 
which  they  are  absent  from  duty  on  account  of  sickness  or  from 
any  other  cause.    420. 

12.  The  fourth  section  of  the  act  of  March  3,  1883,  chapter  128,  does 

not  affect  the  provisions  of  said  section  2733  regulating  the  com- 
pensation of  such  inspectors.    Ibid. 

13.  B.,  while  a  private  soldier,  received  a  certificate  of  merit  from  the 

President  for  distinguished  services,  which  entitled  him,  under 
section  1285,  Revised  Statutes,  to  *'  additional  pay  at  the  rate  of 
$2  per  month.''  He  was  discharged  as  such  private  soldier,  and 
thereupon  enlisted  as  a  **  G:eneral  service  messenger,"  agreeably 
to  the  provisions  of  the  act  of  July  29,  1886,  chapter  810:  Heldf 
that  he  is  not  entitled,  as  such  general  service  messenger,  in 
addition  to  the  compensation  provided  for  in  that  act,  to  the  §2 
per  month  provided  for  in  said  section  1285.     471. 

COMPROMISE. 

Where  a  judgment  was  recovered  by  the  United  States  against  a 
corporation  in  a  suit  for  a  penalty  for  violation  of  the  provisions 
of  the  act  of  February  26,  IS-'o,  chapter  164,  entitled  "An  act  to 
prohibit  the  importation  and  migration  of  foreigners  and  aliens 
under  contract  or  agreement  to  perform  labor  in  the  United 
States,"  etc. :  Advised,  that  it  is  extremely  doubtful  whether  the 
power  given  to  the  Secretary  of  the  Treasury  by  section  3469, 


INDEX  733 

COMPROMISE- Continued. 

Revised  Statutes,  to  compromise  ''any  claim/'  extends  to  a 
judgment  such  as  the  above —  i.  c,  for  a  fine,  penalty,  or  for- 
feiture.   344. 

CONSTITUTIONAL  LAW. 

See  Postal  Service,  4,  5. 

CONSTRUCTION  OF  STATUTES. 

See  Statutes,  Interpretatiox  of. 

CONSUL. 

1.  A  foreign  consul,  resident  in  the  United  States,  must  look  for  pro- 

tection in  his  person  and  property  to  the  laws  of  the  State  in 
which  he  resides.    IH. 

2.  Under  the  laws  and  usages  governing  the  American  consular  serv- 

ice, the  authentication,  noting,  etc.,  of  marine  protests  are  to 
he  regarded  as  official  consular  services.     196. 

3.  The  new  edition  of  the  Consular  Regulations  of  1888  contains  pro- 

visions making  the  fee  for  a  consular  certificate  to  an  invoice  of 
merchandise  not  subject  to  duty  official  and  returnable  to  the 
Treasury.    225. 

4.  The  fee  for  such  certificate  may  be  rendered  official  by  Executive 

order,  and  specially  included  in  the  tariff  of  official  fees  under 
the  Revised  Statutes.    Ibid. 

CONSULAR  CERTIFICATES. 

See  Consul, 3, 4;  Customs  Laws,  8. 

CONSULAR  COURT. 
See  Convict. 

CONTRACT. 

1.  The  instrument  signed  by  Ambrose  W.  Thompson,  for  himself  and 

the  Chiriqui  Improvement  Company,  and  Isaac  Toucey,  Secre- 
tary of  the  Navy,  dated  May  21,  1859,  is  in  no  sense  a  contract 
obligatory  upon  the  United  States.     50. 

2.  The  appropriation  of  8200,000,  made  by  the  act  of  March  3,  1881, 

chapter  133,  "  To  enable  the  Secretary  of  the  Navy  to  establish 
at  the  Isthmus  of  Panama  naval  stations  and  dex>ots  of  coal  for 
the  supply  of  steamships  of  war,"  has  no  application  thereto. 
Ibid. 

3.  The  third  section  of  the  act  of  March  2,  1887,  chapter  320,  permits 

purchases  not  exceeding  $3,000  in  amount  to  be  made  in  open 
market  without  advertisement,  in  the  discretion  of  the  Secretary 
of  the  Interior,  as  often  as  a  ''case  of  exigency"  exists,  so  that 
the  gross  purchases  keep  within  the  sum  appropriated.    95. 

4.  The  Commission  created  by  the  act  of  April  15,  1886,  chapter  50, 

may,  in  the  construction  of  the  Congressional  Library  Building, 
contract  for  personal  services  without  previous  advertisement ; 
and  within  that  description  of  services  come  those  rendered  by 
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iiiechauics  and  laborers  who  may  be  employed  to  place  the  stone 
properly  ia  the  wall  directly  nnder  the  control  and  supervision 
of  the  Commissiou,  its  architect,  or  superintendent  of  construc- 
tion.   96. 

5.  Uuder  the  act  of  April  4,  18S8,  chapter  59,  the  Secretary  of  the  In- 

terior is  authorized  to  find  that  certain  services  rendered  the 
Pottawatomie  Indians  were  contracted  for  in  good  faith  by  per- 
sons empowered  to  represent  said  Indians.   134. 

6.  The  Postmaster-Greneral  may  discontinue  a  contract  for  carrying 

the  mail  before  expiration  of  the  term  thereof,  allowing  the  con- 
tractor one  month's  extra  pay,  when  in  his  judgment  the  pub- 
lic interests  require  such  discontinuance,  for  the  purpose  of  re- 
advertising  and  reletting  the  service  on  an  increased  schedule, 
in  preference  to  permitting  the  contractor  to  perform  the  in- 
creased service  at  the  pro  rata  to  which  he  would  be  entitled 
under  his  contract.    146. 

7.  Under  the  act  of  August  3,  1882,  chapter  376,  and  the  contract 

made  by  the  Secretary  of  the  Treasury  agreeably  thereto  with 
the  commissioners  of  emigration  of  the  State  of  New  York,  the 
latter  are  not  bound  to  account  for  and  pay  over  to  the  Treasury 
Department  moneys  received  by  them  for  privileges  granted  (o 
individuals  to  transact  in  Castle  Garden  certain  business  with 
the  immigrants  there.   155. 

8.  A  manufacturing  company,  after  having  entered  into  a  contract 

with  the  Navy  Department  to  deliver  a  large  quantity  ot  steel 
castings  to  be  used  in  the  construction  of  an  armored  cruiser, 
proposed  to  transfer  the  contiact  to  another  manufacturing  com- 
pany, which  contemplated  fulfilling  the  covenants  of  the  former 
company  with  the  Government,  and  asked  the  approval  of  such 
transfer  by  the  Secretary  of  the  Navy :  Advised  that,  in  view  of 
the  prohibition  in  section  3737,  Revised  Statutes,  the  proposed 
transfer  can  not  lawfully  be  approved  and  recognized  by  the 
Navy  Department.     186. 

9.  Upon  the  facts  stated:  Adcised  that  a  contract  entered  into  on  the 

15th  of  December,  1887,  between  Charles  Rohr  and  the  Bureau 
of  Animal  Industry  of  the  Department  of  Agriculture,  may  be 
considered  rescinded  and  no  longer  binding  upon  said  Bureau 
after  June  30, 1888.    224. 

10.  The  Secretary  of  the  Interior  may  approve  a  certain  contract  of  E. 

John  Ellis  with  the  Pottawatomie  Indians,  as  recommended  by 
the  Commissioner  of  Indian  Affairs.    212. 

11.  Upon  the  facts  submitted:  Advised  that  the   proposal   made  by 

Messrs.  Mooney  <&  Ferguson,  dated  February  17,  1889,  to  sell  to 
the  United  States  a  site  for  a  public  building  at  Buffalo,  \.  Y., 
and  the  response  of  the  Secretary  of  the  Treasury  thereto,  dated 
March  1,  1889,  do  not  constitute  a  contract  obligatory  upon  the 
United  States.     269. 

12.  The  Secretary  can  not  by  contract  bind  the  Government  to  exercise 
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its  power  of  emiuent  domain  to  euable  persons  to  sell  to  the  Gov- 
ernment laud  which  they  do  not  own.  Ibid. 
13.  The  Post- Office  Department  has  no  power,  under  existing  laws,  to 
make  contracts  for  the  transmission  of  intelligence  by  telegraph, 
for  the  general  public,  as  a  part  or  branch  of  the  postal  service. 
650. 

CONTRACT  SURGEON. 

See  Civil  Service,  4. 

CONVICT. 

1.  There  is  no  statute  which  authorizes  a  convict,  sentenced  to  prison 

by  a  consular  court  of  the  United  States,  to  bo  brought  to  the 
United  States  for  imprisonment  and  there  held  to  serve  out  his 
sentence ;  and  in  the  absence  of  such  a  statute  the  removal  of 
the  convict  to  this  country  for  that  purpose  would  be  unlawful. 
Opinion  of  Attorney -General  Williams,  of  February  4,  1^573  (14 
Opin.,  i»22),  cited  with  approval.    377. 

2.  The  President,  by  virtue  of  his  office  and  without  authority  given 

by  some  statute,  has  no  power  to  remove  a  convict  from  one 
prison  to  another.     Ibid. 

COUNSEL. 

See  Employment  of  Counsel 

COURT-MARTIAL. 

1.  An  officer  who  is  authorized  to  order  a  general  court-martial  has 

no  power  under  the  112th  article  of  war  to  pardon  or  mitigate 
the  punishment  adjudged  by  it  after  confirmation  by  him  of  the 
sentence.    106. 

2.  Upon  consideration  of  articles  24,  43,  and  44,  for  the  government 

of  the  Navy  (sec.  1624,  Rev.  Stat.):  Held,  that  there  may  be  two 
arrests,  namely,  (1)  an  arrest  in  an  emergency,  or  upon  discovery 
of  the  alleged  wrongdoing,  with  a  view  to  a  preliraiuary  exami- 
nation, and,  if  necessary,  the  formulation  and  specitication  of 
charges ;  (2)  an  arrest  for  trial :  held,  further,  that  article  43  in 
the  provision  declaring  that  "the  person  accused  shall  be  fur- 
nished with  a  true  copy  of  the  charges,  with  the  specitications, 
at  the  time  he  is  put  under  arrest,''  has  reference  to  the  arrest 
for  trial,  and  not  to  the  arrest  in  the  first  instance.    472. 

3.  A  naval  court-martial,  or  Judge  advocate  thereof,  has  no  power  to 

compel  a  civilian  who  is  not  subject  to  the  articles  for  the  gov- 
ernment  of  the  Navy  to  appear  and  tesstify  before  such  court. 
501. 

4.  Neither  article  42  nor  article  57  in  section  1624,  Revised  Statutes, 

gives  the  power  to  compel  the  attendance  of  civilian  witnesses. 
Ibid. 

5.  The  provisions  of  section  1202,  Revised  Statutes,  apply  only  to 

military  (i.  e.  army)  courts.     Ibid. 
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COVERINGS  OF  IMPORTED  MERCHANDISE. 
See  Cl'stoms  Laws,  1, 18. 

CUSTOMS  LAWS. 

1.  The  proviso  in  section  7  of  the  act  of  March  3, 1883,  chapter  121, 
subjecting  to  a  duty  of  "  100  per  centum  ad  valorem  upon  the 
actual  value  of  the  same,"  coverings  of  imported  merchandise 
designed  for  use  otherwise  than  in  the  bona  fide  transportation 
of  such  merchandise  to  the  United  States,  etc.,  applies  to  free 
as  well  as  to  dutiable  importatious.  18. 
.  Advieed  that  the  classitication  of  roll  paper  heretofore  adopted 
under  paragraph  392,  Tariff  Index,  new,  should  be  adhered  to.  59. 

3.  Coriander  seed  should  be  classified  nnder  paragraph  No.  636,  Tarifi^ 

Index,  as  *' seeds,  aromatic,  which  are  not  edible,"  etc.    75. 

4.  Imported  merchandise,  while  in  the  custody  of  the  customs  offi- 

cers, is  not  subject  to  attachment  at  the  suit  of  private  parties; 
and  those  officers  should  pay  no  attention  to  processes  of  that 
kind  against  such  merchandise,  when  served  on  them.     101. 

5.  Advised  that  iron- bar  ends,  consisting  of  the  crop-ends,  from  1  to  4 

inches  loug,  cut  off  from  the  Swedish  bar-iron  m  the  process  of 
manufacturing  the  bars,  have  not  been  **in  actual  use"  so  as  to 
justify  their  classification  us  scrap-iron  under  Schedule  *'C  'of 
the  act  of  March  3,  1883,  chapter  121.    103. 

6.  Advised  that  if  certain  lap-robes  or  carriage- robes,  sometimes  called 

railway  or  traveling  rugs,  were  commercially  known  at  the  time 
of  the  passage  of  the  act  of  March  3,  1883,  chapter  121,  as  mat« 
or  rugs,  they  should  be  classified  under  a  certain  clause  of  Sched- 
ule K  of  that  act,  providing  for  *' carpets  and  carpetingsof  wool, 
etc.,  and  mats,  rugs,"  etc. ;  but  that  if  not  so  known,  nor  by  any 
other  designation  provided  for,  they  should  be  classified  accord- 
ing to  the  component  material.  104. 
7  The  phrase  ''forgiugs  of  iron  and  steel,"  as  used  in  clauses  Nos. 
163  and  167  (T.  I.,  new),  of  the  act  of  March  3, 1883,  chapter  121, 
includes  forgings  made  of  iron  and  forgings  made  of  steel,  and 
is  not  limited  to  articles  composed  of  both  iron  and  steel  com- 
biued  in  the  same  forging.     157. 

8.  A  certified  consular  invoice  is  required  by  law  for  the  admission  to 

entry  of  imported  merchandise  not  subject  to  duty,  excepting 
where  Congress  has  expressly  dispensed  with  that  requirement. 
225. 

9.  When  a  person  at  different  times  between  April,  1882,  and  October, 

1887,  paid  to  customs  officers,  by  deductions  from  drawbacks 
allowed  him,  alleged  illegal  fees,  but  gave  no  notice  of  dissatis- 
faction and  took  no  appeal  from  the  decisions  of  such  officers  to 
the  Treasury  Department :  Advised  th]it  he  can  not  recover  back 
such  ^ees  by  suit.  238. 
10.  In  February  and  March,  1886,  certain  liquors  (which  had  been 
manufactured  in  the  United  States,  in  a  bonded  mannfactaring 
warehouse  established  nnder  the  provisions  of  section  3433,  Se- 
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vised  Statutes,  out  of  both  domestic  and  imported  spirits  that 
were  removed  to  such  warehouse  without  payment  of  either  the 
internal-revenue  or  customs  duties,  and  which  liquoi-s  had  been 
exported  therefrom)  were  imported  into  New  York  and  assessed 
with  the  duty  prescribed  by  the  statute  (Schedule  H)  as  foreign 
liquors:  Adcised  that—the  liquors  being  of  the  manufacture  of 
the  United  States  and  once  exported— section  2500,  Revised 
Statutes,  affords  the  rule  under  which  to  levy  duties  thereon.  243. 

11.  That  section  does  not  contemplete  the  levying  of  differeut  rates  of 

duty  on  the  several  different  ingredients  of  which  an  article  may 
be  composed  ;  it  is  the  product  that  is  to  be  taxed,  not  its  con- 
stituent ingredients.     Ibid. 

12.  Classitication,  urderthe  act  of  March  3, 1883,  chap.  121,  of  Chinese 

shoes  composed  of  felt,  leather,  and  cotton,  and  also  Chinese 
shoes  in  which  silk  is  the  component  material  of  chief  value, 
considered.    272. 

13.  Opinion  of  April  3,  1889  {ante^  p.  272),  respecting  the  classification 

for  duty  of  certain  descriptions  of  Chinese  shoes,  explained  ;  and 
a4vl8ed  ih&t  the  opinion  referred  to  does  not  justify  any  change 
in  the  administration  of  the  customs  laws,  except  as  to  importa* 
tions  like  those  concerning  which  it  was  written.    301. 

14.  Advised  that  the  decision  of  the  Treasury  Department  of  April, 

1871,  holding  that  the  article  known  as  New  Zealand  flax  is 
dutiable  as  flax  not  hackled  or  dressed,  should  be  modified  so 
as  to  classify  the  article  for  duty  under  the  provision  for  sunn, 
sisal-grass,  and  other  vegetable  substances  not  specially  enu- 
merated or  provided  for.    334. 

15.  Sawed  mahogany  boards  are  not  dutiable  under  Schedule  D  (act  of 

March  3,  1883,  chapter  121)  as  ''manufactures  of  mahogany/' 
but  are  dutiable  under  the  provision  of  that  schedule  **  for  all 
other  articles  of  sawed  lumber/'  etc.  Opinion  of  Attorney- 
General  Garland  of  January  21,  1887  (18  Opin.,  535),  concurred 
in.    366. 

16.  Shellfish,  such  as  oysters,  Chinese  abelones,  etc.,  when  prepared  by 

drying  or  pickling,  are  entitled  to  free  entry.    401. 

17.  Steel  chains  used  for  bicycle  gearing    should  be  classified  for 

duty  under  paragra  h  171  (uot  under  paragraph  216)  of  the  act 
of  March  3,  18'«},  chapter  121.     527. 

18.  Where  philosophical  instruments  were  imported  in  boxes  about  8 

inches  square,  made  of  hard  wood,  stained  and  finely  finished, 
each  box  having  a  sliding  lid  and  a  metal  handle,  and  being  of 
dimensions  sufficient  to  hold  one  instrument :  Advised  that  these 
boxes  were  intended  to  follow  their  contents  into  consumption, 
and  to  be  used  therewith  both  as  a  protection  to  them  and  as 
furnishing  a  convenient  means  of  carrying  them  about,  and 
therefore  that  they  were  "  designed  for  use  otherwise  than  in  the 
bona  fide  transportation"  of  their  contents  to  the  United  States, 
and  consequently  are  dutiable  at  100  per  cent,  ad  valorem  under 
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the  proviso  of  the  seventh  section  of  the  act  of  March  3,  1883, 
chapter  121.    543. 

19.  Merchandise  which  is  in  hond,  or  on  shipboard  within  the  limits 

of  a  port  of  entry,  on  August  1, 1890,  is  not  subject  to  duty  upon 
a  valaation  that  includes  the  o.o8ts  and  charges  mentioned  in 
section  19  of  the  act  of  June  10,  1^90,  chapter  407,  entitled  ^'An 
act  to  simplify  the  laws  in  relation  to  the  collection  of  the  rev- 
enues.'^  As  to  such  merchandise  the  act  of  March  3, 1883,  chap- 
ter 121,  by  whicb  the  costs  and  charges  referr«>d  to  are  excluded 
as  an  element  of  dutiable  value,  remains  in  force  and  deter- 
mines the  duty  thereon.    602. 

20.  Commissions  on  imported  merchandise  which  do  not  grow  out  of 

the  costs,  charges,  and  expenses  mentioned  in  said  section  19  of 
the  act  of  June  10,  1890,  form  no  part  of  the  dutiable  value  of 
merchaudise  under  that  act.    Ihid, 

21.  The  Secretary  of  the  Treasury  is  not  authorized  to  employ  any 

part  of  the  appropriation  for  collecting  the  revenue  from  cus- 
toms in  the  erection  of  a  temporary  structure  at  a  collection  port 
for  the  purposes  of  the  cnutoms  service.    607. 

22.  No  building,  even  of  a  temporary  character,  to  be  used  for  stor- 

age purposes,  can  be  erected  at  the  public  expense  without  spe- 
cial authority  from  Congress.     Ibid. 

23.  Upon  consideration  of  the  provisions  of  section  3019,  Revised  Stat- 

utes, allowing  a  drawback  on  all  articles  wholly  manufactured 
of  imported  materials  on  which  duties  have  been  paid :  Advised 
that  the  person  entitled  to  the  drawback  under  that  section  is 
the  exporter  of  the  goods — i.  e.,  the  owner  and  shipper  or  con- 
siguor  thereof  to  the  foreign  port— and  he  may  collect  it  by  his 
duly  authorized  agent.    638. 

24.  Where  the  shipper  acts  only  as  the  agent  of  the  owner,  the  draw- 

back belongs  to  the  latter ;  and  if  the  shipper  Is  without  author- 
ity from  the  owner  to  receive  the  drawback,  it  should  be  paid 
to  the  owner.    Ibid. 

25.  The  power  to  make  regulations  for  the  ascertainment  of  the  per- 

son to  whom  the  drawback  is  payable,  conferred  upon  the  Sec- 
retary of  the  Treasury  by  said  section,  is  a  power  to  declare  the 
rules  of  evidence  upon  which  the  Government  officers  will  act 
in  determining  who  that  person  is;  and  the  only  limitation 
upon  it  is  that  its  exercise  shall  be  reasonable.    Ibid, 

26.  It  would  be  a  reasonable  regulation  to  declare  that  the  shipper 

(the  consignoif  in  the  bill  of  lading),  in  the  absence  of  any  evi- 
dence to  the  contrary,  will  be  regarded  as  the  owner  or  exporter 
of  the  goods  and  as  entitled  to  the  drawback.    Ibid. 

27.  The  statement  of  the  manufacturer  of  merchandise  consigned  by 

him  or  on  his  account  for  sale  in  the  United  Stat3s,  declaring 
the  cost  of  the  production  of  such  merchandise,  which  is 
required  by  section  8  of  the  act  of  June  10,  1890,  chapter  407, 
entitled  **  An  act  to  simplify  the  laws  in  relation  to  the  collection 
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of  the  revenue,"  to  be  presented  to  the  collector  at  the  time  of 
the  entry  of  the  merchandise,  should  be  signed  by  the  manufac- 
turer himself.  The  signing  of  such  statement  by  an  agent  is 
insufficient.    655. 

28.  It  is  not  necessary  for  the  manufacturer  to  appear  in  person  before 

the  proper  consular  officer  and  sign  the  statement  in  his  pres- 
ence, in  order  that  it  may  receive  the  attestation  of  such  officer, 
aa  required  by  the  same  section.  Should  the  consular  officer 
certify  that  it  has  been  satisfactorily  shown  to  him  that  the 
statement  is,  as  it  purports  to  be,  the  act  of  the  manufacturer, 
this  would  be  an  attestation  of  the  statement,  and  meet  the 
requirement  of  the  statute.    656. 

29.  Where,  at  the  instance  of  the  importer,  a  reappraisal  of  certain 

items  of  the  invoice  by  the  general  appraiser  Tras  ordered  under 
the  provisions  of  section  1.3  of  the  act  of  Juue  10,  1890,  chapter 
407,  entitled  "An  act  to  simplify  the  laws  in  relation  to  the  col- 
lection of  the  revenue,''  and  the  importer  being  dissatisfied  with 
the  reappraisal  of  such  items  thereupon  made,  the  matter  was 
referred  to  a  board  of  three  general  appraisers,  under  the  pro- 
visions of  the  same  section,  who  not  only  reappraised  the  items 
on  which  the  appeal  to  them  was  taken,  but  reappraised  and 
advanced  in  value  other  items  of  the  invoice  as  to  which  there 
was  no  appeal:  Held  that,  under  said  section,  it  was  not  within 
the  competency  of  the  boiird  of  general  appraisers  to  pass  npon 
any  items  which  were  not  embraced  In  the  case  submitted  for 
their  examination  and  decision,  and  that  the  board  should  have 
confined  itself  to  those  items  only  which  were  covered  by  the 
importer's  appeal.    665. 

30.  Where  the  date  of  original  importation  of  merchandise  in  bond  was 

more  than  one  year  prior  to  August  1, 1890  (when  the  act  of  June 
10,  1890,  chapter  407,  entitled  '*An  act  to  sympUfy  the  laws  m 
relation  to  the  collection  of  the  revenue,"  went  into  efi*ect): 
Advisedf  that  such  merchandise  is  subject  to  the  **  additional 
duty  of  10  per  centum"  imposed  by  section  2970,  Revised  Stat- 
utes, by  virtue  of  the  saving  clause  in  section  29  of  said  act  of 
June  10,  1890,  which  saves  to  the  Government  all  rights  that 
existed  in  its  behalf  when  that  act  took  efiect.    668. 

31.  The  provision  in  the  act  of  March  3,  1883,  chapter  121,  allowing  a 

drawback  on  bituminous  coal  imported  into  the  United  States, 
which  is  afterwards  used  for  fuel  on  steam  vessels  of  the  United 
States  engaged  in  the  coasting  or  foreign  trade,  is  repealed  by 
the  act  of  October  1, 18iK),  chapter  1244.    687. 

32.  Semble  that  the  term  ''  supplies,  "  as  employed  in  section  16  of  the 

act  of  June  26,  1884,  chapter  121,  includes  coal.    Ibid. 

33.  Under  pari  graph  199  of  the  act  of  October  1,  1890,  chapter  1244, 

imported  lead  ore  is  dutiable  at  the  rate  of  1^  cents  a  pound, 
irrespeotive  of  the  quantity  of  lead  which  the  ore  may  contain. 
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34.  The  words  **  all  other  ores,"  as  need  in  the  proviso  of  that  para- 

graph, mean  all  ores  other  than  those  known  commercially  as 
lead  ores.     Ibid, 

35.  Imported  molasses  can  not,  under  paragraph  241  of  the  act  of  Oc- 

tober 1,  1890,  chapter  1244,  be  refined  in  bond  without  payment 
of  duty  between  March  1  and  April  1,  1891.  The  proTisions  of 
that  paragraph  are  applicable  only  to  sngars  in  solid  form.    697. 

DAKOTA  LAND  GRANT. 

1.  Under  the  provisions  of  section  14  of  the  act  of  February  22,  18?9, 

chapter  180,  the  States  of  North  Dakota  and  South  Dakota  take 
each  seventy -two  sections  of  land  for  university  purposes.    635. 

2.  Lands  which  were  selected  for  the  Territory  of  Dakota  under  the 

act  of  February  18,  18H1,  chapter  61,  and  which  lie  within  the 
State  of  South  Dakota,  should  be  certified  to  that  State.    Ibid. 

DEED. 

See  Fort  Brown  RESSRVATioif. 

DEPENDENT  PARENT. 
See  Pension,  8. 

DEPOSIT  OF  SAVINGS. 

See  Marine  Corps,  3. 

DEPUTY  SURVEYOR  OF  CUSTOMS. 

There  is  no  statutory  provision  authorizing  the  appointment  of 
more  than  one  deputy  surveyor  of  customs,  at  the  same  time,  at 
each  of  the  ports  named  in  section  2722,  Revised  Statutes.    629. 

DESIGNS  FOR  COINS. 

See  Coins  of  the  United  States. 

DEVICE  FOR  MARKING  GOVERNMENT  FIREARMS. 

Semble  that  the  United  States,  having  first  appropriated  the  device 
of  an  eagle,  with  the  letters  U.  S.  under  it,  for  the  purpose  of 
marking  firearms  manufactured  by  the  (Government,  may  pre* 
vent  any  private  manufacturer  using  the  same  device  on  fire- 
arms manufactured  by  him,  and  thus  falsely  representing  to  the 
world  that  his  firearms  were  made  by  the  United  States.     361. 

DIPLOMATIC  AND  CONSULAR  OFFICERS. 
See  Compensation,  8. 

DISBURSEMENT  OF  PUBLIC  MONEY. 
See  Claims,  7. 

DISBURSING  AGENT. 

Upon  consideration  of  the  various  statutory  provisions  in  force  re- 
lating to  disbursing  agents  for  the  payment  of  moneys  for  the 
construction  of  public  buildings  (sees.  3657,  3658,  and  255,  Rev. 
Stat.):  Advised  (\)  that  in  the  absence  of  any  special  designa* 
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tion  by^tbe  Secretary  of  the  Treasury ,  the  collector  of  cnstoma 
of  the  district  in  which  the  building  is  being  erected  should  act 
as  such  disbursing  agent ;  (2)  that  it  is  competent  to  the  Secre- 
tary,  in  any  case,  to  designate  the  collector  or  any  other  bonded 
officer  to  act';  (3)  that  when  such  building  is  at  a  place  in  which 
there  is  no  collector,  the  Secretary  may,  in  his  discretion,  desig- 
nate a  private  citizen  to  act.    393. 

DISTRIBUTION  OF  ARMS  TO  THE  MILITIA. 
See  Militia. 

DISTRIBUTION  OF  UNITED  STATES  REPORTS. 
See  Supreme  Court  Reports. 

DISTRICT  ATTORNEY. 

See  Compensation,  2,  3,  7,9,  10;  National  Banking  Associa- 
tions, 1,  2. 

DISTRICT  OF  COLUMBIA. 

A  notary  public  appointed  for  the  District  of  Columbia  has  no 
power  to  take  acknowledgments  of  deeds  in  foreign  countries 
(where  he  may  at  the  time  be)  for  property  situated  in  said 
District.    81. 

DOUBLE  PENSIONS. 
See  Pension,  4,  5. 

DRAWBACK. 

See  Customs  Laws,  23,  24,  25,  26,  31. 

EIGHT-HOUR  LAW, 

Power  of  the  President  considered  with  reference  to  the  adminis- 
tration of  the  eight-hour  law.    685. 

EMINENT  DOMAIN. 
See  Contract,  12. 

EMPLOYMENT  OP  COUNSEL. 

The  provision  in  the  act  of  July  16,  1888,  chapter  677,  making  an 
appropriation  *'  for  carrying  out  the  provisions  of  the  act  of 
May  29, 1884,  establishing  the  Bureau  of  Animal  Industry,'*  does 
not  authorize  the  Commissioner  of  Agriculture  to  employ  coun- 
sel for  the  defense  of  employes  of  the  Bureau  for  acts  done  by 
them  in  carrying  out  such  provisions  under  its  direction.  Em- 
ployment of  counsel  in  such  cases  is  governed  by  sections  189, 
362,  and  363,  Revised  Statutes.    328. 

EMPLOYMENT  OF  TROOPS. 

See  Military  Forces,  Employment  of. 

EPIDEMIC  DISEASES. 
See  Quarantine. 
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ESCHEAT. 

See  Jurisdiction. 

ESTATE  OF  THOMAS  CONNER. 
See  Jurisdiction. 

EXAMINATION,  APPLICATION  FOR. 
See  Civil  Service,  6,  7,  8,  9. 

EXCHANGE  OF  GOLD  BARS  FOR  GOLD  COIN. 

1.  The  words  '^  are  hereby  authorized,"  in  the  act  of  May  26,  1882, 
chapter  190,  providiug  for  the  exchange  of  gold  bars  for  gold 
coin  by  the  saperintendents  of  the  coinage  miots  and  of  the 
assay  office  at  New  York,  are  to  be  construed  as  mandatory  upon 
those  officers.    575. 

2  It  is  not  descretiouary  with  the  Secretary  of  the  Treasury  to  refuse 
such  exchange,  nor  can  he  lawfully  direct  those  officers  so  to  do. 
Ibid. 

3.  A  charge  for  the  preparation  of  the  bars  can  not  be  exacted  on  an 

exchange  thereof  for  coin  under  said  act.    Ihid, 

4.  Opinion  of  July  1, 1890  (a»fe,  p.  576),  construing  the  act  of  May  26, 

18?^,  chapter  190,  with  respect  to  the  exchange  of  gold  bars  for 
coin,  reaffirmed.    594. 

EXCLUSION  FROM  THE  MAIL. 
See  Postal  Service,  10, 11. 

EXTRA  COMPENSATION. 
See  Compensation,  5. 

FEES  OF  CONSULS. 
See  Consul,  3,  4. 

FINES,  PENALTIES,  AND  FORFEITURES. 

Opinion  of  March  19,  1887,  (18  Opin.,  584),  namely,  that  the  Sec- 
retary of  the  Treasury  has  no  power  to  remit  the  forfeiture  of  a 
vessel  condemned  for  being  engaged  in  unlawfully  killing  fur 
seals  (the  case  not  arising  in  either  of  the  islands  St.  Paul  and 
St.  George),  reaffirmed.    5. 

FOREIGN  MAIL  SERVICE. 
See  Postal  Service. 

FORFEITURE. 

See  Fines,  Penalties,  and  Forfeitures. 

FORT  BRADY. 

Upon  the  facts  submitted :  Advised  that,  under  the  deed  of  fThomas 
Ryan  and  wife,  dated  December  18, 1886,  granting  to  the  United 
States  certain  land  at  Sault  Ste.  Marie,  Mich.,  selected  for  a 
new  site  for  Fort  Brady,  the  title  to  the  premises  has  become 
vested  in  the  United  States.    137. 
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The  deed  of  conveyance  to  the  United  States  from  Jamee  Still- 
man  and  Thomas  Carson,  administrator,  etc.,  dated  October  14, 
1887,  which  is  offered  for  the  actseptance  of  the  Qovemment  (to- 
gether with  the  qaitclaim  deed  of  S.  Josephine  Allen,  dated  Oc- 
tober 24,  1887,  the  qaitclaim  deed  of  Francis  J.  Hale  et  al,  d  ited 
November  15,  1887,  the  quitclaim  deed  of  William  H.  Hale,  dated 
December  3,  1887,  and  the  qaitclaim  deed  of  Thomas  Carson, 
dated  December  12,  1887,  are  sufficient  to  pass  a  valid  title  to  the 
tract  of  land  known  as  the  Fort  Brown  military  reservation  in 
Texas,  and  to  extinguish  all  claims  for  the  use  and  occupancy  of 
said  reservation  by  the  United  States.    82. 

FORT  MISSOULA  MILITARY  RESERVATION. 
See  Lands,  Public,  7. 

FRA^KING  PRIVILEGE. 

Where  the  seat  of  a  member  of  the  House,  as  Representative  from 
a  certain  Congressional  district,  was  contested,  and  the  contest- 
ant, not  the  then  sitting  member,  was  adjudged  by  the  Hoase  to 
have  been  elected  a  Representative  from  that  district,  and  there- 
fore entitled  to  the  seat,  wbereopon  he  qualified  and  took  his 
seat  as  such  Representati  ve :  Held  that  the  unseated  member  had 
no  right  thereafter  to  send  public  documents  through  the  mail 
free  of  postage,  undnr  the  proviso  in  the  first  section  of  the  act 
of  March  3,  1879,  chapter  180.    592. 

FUR  SEALS. 

The  Secretary  of  the  Treasury  derives  no  authority,  under  section 
1963,  Revised  Statutes,  to  make  a  new  lease  of  the  right  to  take  . 
fur  seals  on  tlio  islands  of  St.  Paul  and  St.  George,  in  Alaska, 
until  the  expiration  of  the  existing  lease.    432. 

GOLD  BARS. 

See  ExcHANOK  of  Gold  Bars  for  Gold  Coin. 

GRANT  TO  THE  UNITED  STATES. 

The  grant  to  the  Government  of  the  site  of  the  Hospital  Point 
Light  Station  in  Massachusetts,  which  is  bounded  by  a  line 
running  to  the  shore  and  thence  by  the  shore,  etc.,  does  not  in- 
clude the  shore.    20. 

HEAD  MONEY. 

See  Shipping,  3. 

HOSPITAL  POINT  LIGHT  STATION. 
See  Grant  to  the  United  States. 

HUDSON  RIVER,  DUMPING  MATERIAL  IN. 

1.  The  authority  conferred  upon  the  Secretary  of  War  by  the  act  of 
June  29,  1888,  chapter  496,  does  not  extend  to  the  waters  of  the 
Hudson  River  as  far  distant  from  New  Yorlc  Harbor  as  Troy, 
Albany,  and  New  Baltimore.    317. 
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2.  The  term  'tributary  waters,"  as  used  in  that  act,  covers  only 
sach  parts  of  the  river  as,  in  a  broad  sense,  can  be  regarded  aa 
connected  with  that  harbor.     /  hid, 

IMMIGRAN1\ 

1.  Under  the  act  of  August  3,  1682,  chapter  376,  and  the  contract 

made  by  the  Secretary  of  the  Treasury  agreeably  thereto  with 
the  commissioners  of  emigration  of  the  State  of  New  York,  the 
latter  are  not  bound  to  account  for  and  pay  over  to  theTrea«)ury 
Department  moneys  received  by  them  for  privileges  granted  to 
individuals  to  transact  in  Castle  Garden  certain  bufliness  with 
the  immigrants  there.     1&5. 

2.  In  carrying  out  the  provisions  of  the  act  of  August  3,  ld82,  chap- 

ter 376,  the  Secretary  of  the  Treasury  is  not  restricted  to  the 
employment  of  the  means  and  agencies  mentioned  in  the  second 
and  fourth  sections  of  that  act,  but  may,  in  his  discretion,  have 
recourse  to  other  appropriate  means  and  agencies.    4S6. 

INDUN  CONTRACT. 

See  Contract,  5,  10. 

INDIANS  AND  INDIAN  LANDS. 

1.  The  allotments  of  land  to  Indians  provided  for  by  the  act  of  Feb- 

ruary 8,  1887,  chapter  119,  should,  under  the  requirements  of  the 
third  section  of  that  act,  be  made  jointly  by  an  agent  specially 
appointed  for  that  purpose  and  tbe  agent  in  charge  of  the  reser- 
vation.'   14. 

2.  The  Klamath  River,  where  it  flows  through  the  Klamath  Indian 

Reservation,  is  a  navigable  stream,  in  which  the  Indians  oocu- 
pyiug  that  reservation  do  not  have  an  exclusive  right  to  fish, 
but  only  a  right  in  common  with  the  public  at  large.    35. 

3.  Under  the  act  of  June  1, 1886,  chapter  395,  authorizing  the  Kansas 

and  Arkansas  Valley  Railway  Company  to  construct  a  railroad 
through  the  Indian  Territory,  that  company  has  no  right  to  go 
beyond  the  limite  of  the  right  of  way  therein  prescribed  for  the 
purpose  of  taking  timber  or  other  materials  for  the  construction 
of  such  railroad.    42. 

4.  The  courts  named  in  the  eighth  section  of  that  act  have  jurisdic- 

tion over  controversies  between  said  company  and  the  Cherokee 
Nation  growiug  out  of  the  taking  of  timber  and  other  materials 
by  the  former  beyond  said  limits.  But  the  right  of  the  Chero- 
kees  to  go  into  court  does  not  diminish  in  any  degree  the  duty 
of  the  Executive  Department  of  the  Government  to  use  ita 
power  for  their  protection.  Ibid, 
5«  The  Attoraey-General  deems  it  inexpedient  to  express  an  opinion 
upon  certain  questions  proposed,  relating  to  a  right  of  fishery  in 
the  Klamath  River,  California,  claimed  in  behalf  of  the  Klamath 
Indians;  such  questions  being  justiciable  in  the  appropriate 
courts  at  the  suit  of  the  Indians  themselves  who  are  interested 
in  them.    56 
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6.  Case  of  two  brothers,  W.  C.  Lykins  and  E.  W.  W.  Lyklns,  claim- 

ing to  be  members  of  the  confederated  tribes  of  the  Kaskasklas, 
Peorias,  Weas,  and  Piankeshaws,  considered.    115. 

7.  Under  the  act  of  April  4,  ISdS,  chapter  59,  the  Secretary  of  the  In- 

terior is  authorized  to  find  that  certain  services  rendered  the 
Pottawatomie  Indians  were  contracted  for  in  good  faith  by  per- 
'    sons  empowered  to  represent  said  Indians.    134. 

8.  Lands  entered  and  patented  to  Indians  nnder  the  provisions  of  the 

act  of  March  3,  1875,  chapter  131,  before  the  act  of  July  4,  1884, 
chapter  180>  became  a  law,  are  exempt  from  taxation  for  a  period 
of  five  years  from  the  date  of  the  patent  issued  therefor.    161. 

9.  The  said  act  of  July  4,  1884,  is  supplementary  to  the  said  act  of 

March  3, 1875,  and  its  provisions  apply  to  all  entries  under  the 
latter  act  for  which  patents  had  not  issued  when  the  former  act 
took  effect.  Under  the  act  o{  1884  the  lands  entered  are  exempt 
from  taxation  for  a  period  of  twenty- five  years  from  the  date  of 
the  patent.    IHd. 

10.  Under  the  act  of  January  18,  1881,  chapter  23,  for  the  benefit  of 

the  Winnebago  Indians,  the  land  entered  is  expressly  exempt 
from  taxation  for  twenty  years.    lind. 

11.  Lands  allotted  to  Indians  under  the  provisions  of  the  act  of  Feb- 

ruary 8, 1887,  chapter  119,  are  exempt  from  taxation  for  twenty- 
five  years.    Ihid. 

12.  Indians  occupying  reservations,  the  title  to  which  is  in  the  United 

States  subject  to  their  occupancy,  have  no  right  to  cut  and  re- 
move the  dead  and  fallen  timber  thereon  for  the  purpose  of  sale 
alone;  such  timber,  where  not  used  by  the  Indians  for  fuel  or 
for  agricultural  or  other  purposes  connected  with  the  occupation 
of  the  land,  being  the  property  of  the  United  States.    194. 

13.  An  Indian  allottee  of  land  under  the  act  of  February  8, 1887,  chap- 

ter 119,  does  not  possess  the  right  to  cut  and  sell  merchantable 
timber  standing  upon  the  land,  excepting  such  as  it  may  be  neces- 
sary to  cut  in  clearing  the  premises  for  agricultural  or  grazing 
purposes,  or  to  erect  suitable  buildings  thereon.    232. 

14.  Until  the  second  patent  provided  for  by  the  fifth  section  of  said 

act  is  granted,  it  is  the  duty  of  the  Interior  Department,  by  vir- 
tue of  the  legal  title  remaining  in  the  Government  and  the  trust 
relation  assumed  by  it,  to  prevent  the  cutting  of  timber  except 
for  the  above-mentioned  purposes,  whether  the  land  is  or  is  not 
within  an  Indian  reservation.    Ibid, 

15.  The  Indian  allottees  of  the  Kiokapoo  tribe,  under  the  treaty  of  June 

28,  1862,  take  their  rights  to  the  tracts  allotted  to  them,  which 
have  not  yet  been  patented,  nnder  and  by  virtue  of  the  said 
treaty  as  extended  by  the  act  of  August  4,  1866,  chapter  897,  and 
not  nnder  act  of  February  8,  1887,  chapter  119.    255. 

16.  Patents  to  those  allottees  to  whom  certificates  were  given  under 

said  treaty,  but  who  had  not  received  patents,  should  be  Issued 
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under  and  in  accordance  with  the  terms  of  the  treaty  as  extended 
by  the  said  act  of  1866.    Ibid, 

17.  The  sixth  section  of  said  act  of  1887,  with  respect  to  citizenship,  ap- 

plies to  the  Kickapoos  who  took  allotments  under  the  said  treaty 
before  the  passage  of  that  act  as  well  as  to  those  who  have  taken 
allotments  since  its  passage  and  in  pursuance  of  its  provisions. 
But  as  the  right  of  citizenship  is  only  to  be  accorded  after  the 
patent  is  granted,  the  oath  and  proof  required  by  the  treaty, 
being  prerequisites  thereunder,  must  be  taken  and  furnished. 
Ibid, 

18.  The  appropriation  made  by  section  25  of  the  act  of  March  2, 1889, 

chapter  405,  to  be  applied  and  used  towards  surveying  the  lands 
therein  described  as  being  opened  for  settlement,  does  not  be* 
come  available  until  acceptance  by  the  different  bands  of  Sioux 
Indians  of  the  terms  of  that  act  as  provided  in  the  twenty-eighth 
section  thereof.    467. 

19.  That  act  takes  effect  when,  as  matter  of  fact,  the  consent  of  the 

Indians  thereto  has  been  obtained.  The  proclamation  issued 
under  the  provisions  of  section  28  of  the  act  is  only  designed 
to  be  a  public  evidence  of  such  consent.    Ibid, 

20.  The  Cherokee  Nation  of  Indians  can  not  make  a  valid  lease  of  their 

lands  without  the  consent  of  the  Government.  Opinion  of  At- 
torney-GcLerHl  Garland  of  July  21,  1885  (18  Opin.,  235),  re- 
affirmed.   499. 

21.  It  is  the  duty  of  the  Government  to  protect  the  Indian  allottees 

under  the  act  of  March  2,  1^89,  chapter  412  in  the  enjoyment  of 
their  allotments,  and  in  the  discharge  of  that  duty  the  military 
forces  of  the  United  States  may,  if  necessary,  be  employed  by 
the  President  for  their  protection.    511. 

22.  An  Indian  allottee  under  the  act  of  February  8,  1887,  chapter  119, 

may  remove  and  sell  dead  timber,  standing  or  fallen,  from  bis 
allotment.    559. 

23.  Such  allottee  can  not  lawfully  lease  or  rent  the  whole  or  any  part 

of  his  allotment,  either  with  or  without  the  approval  of  the  Sec- 
retary of  the  Interior.    Ibid, 

24.  Nor  can  he  lawfully  impart  to  a  third  person,  by  contract,  the 

right  to  erect  upon  his  allotment  mills  for  the  manufacture  of 
lumber  or  other  products.    Ibid, 
See  CnocTAW  Nation,  laws  of  ;  Citizenship  in  thk  Cherokee 
Nation:  Oklahoma. 

INDIAN  SCHOOLS. 

The  8th  section  of  the  act  of  June  29,  1888,  chapter  503,  making 
appropriations  for  the  current  and  contingent  expenses  of  the 
Indian  Department,  etc.,  had  no  effect  on  the  then  existing  ap- 
pointments of  superintendents,  teachers,  etc.,  connected  with 
Indian  schools  wholly  supported  by  the  Government.  The  in- 
cumbents of  the  various  positions  referred  to  were  lawfully  in 
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the  public  servioe  after  that  act  went  into  operation,  and  are 
legally  entitled  to  be  paid  for  their  aervicee  daring  such 
period.    252. 

INDIAN  SUPPLIES,  PURCHASE  OF. 
See  CoirrRACT,  3. 

INDIAN  TERBITOHY. 

1.  The  marshal  appointed  under  the  act  of  March  1,  1889,  chapter 

233,  providing  for  the  organization  of  a  court  in  the  ludiah  Ter- 
ritory, has  the  same  powers  in  that  Territory  which  a  sheriff  in 
Arkansas  has  in  his  own  county ;  and  his  power  to  appoint 
deputies  is  limited  only  by  the  necessity  of  the  cose.    293. 

2.  He  may  call  to  his  assistance,  in  the  execution  of  the  law,  civilians, 

but  not  the  military  forces  of  the  United  States,  the  use  of  the 
latter  as  SkpoMe  com\iaiu9  being  forbidden  by  the  act  of  June  18, 
1878,  chapter  263.    Ihid. 

3.  It  is  competent  to  the  President,  under  section  5298,  Revised 

Statutes,  to  direct  the  military  forces  to  render  the  marshal  such 
aid  as  may  be  necessary  to  enable  him  to  maintain  the  peace 
and  enforce  the  laws  of  the  United  States  in  that  Territory. 
Ihid, 

4.  Upon  consideration  of  the  effect  of  certain  provisions  in  treaties 

with  the  Creek  Nation  of  Indians  of  August  28»  1856,  and  August 
11,  1866,  which  render  inoperative  in  the  Creek  territory  the 
various  national  banking  laws :  Advised  that  a  national  bank 
can  not  lawfully  be  established  at  Muscogee,  a  town  in  the  ter- 
ritory of  that  nation.    342. 

5.  The  United  States  court  for  the  Indian  Territory  is  not  invested 

with  authority  to  appoint  commissioners;  and  hence  the  ac- 
counts of  commissioners  thereby  appointed,  for  issaing  writs  for 
the  arrest  of  persons  charged  with  offenses,  are  inadmissible. 
443. 

6.  Such  writs  are  no  protection  to  the  marshal  for  anything  he  may 

do  under  them,  nor  is  he  entitled  to  compensation  for  serving 
them.    Ibid. 

INFORMER. 

See  Timber  Trespasses,  3. 

INSPECTORS  OF  CUSTOMS. 

1.  Inspectors  of  customs  are  not  entitled  to  receive  a  per  diem  com- 

pensation under  section  2733,  Revised  Statutes,  for  periods  dur- 
ing which  they  are  absent  from  duty  on  account  of  sickness  or 
for  any  other  cause.    420. 

2.  The  fourth  section  of  the  act  of  March  3, 1883,  chapter  128,  does 

not  affect  the  provisions  of  said  section  2733  regulating  the  com- 
pensation of  such  inspectors.    i&u2. 
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1.  The  notice  for  coaveniDg  the  '^  board  of  designators/'  provided 

for  in  section  4415,  Revised  Statutes,  should  be  such  as  to  give 
each  member  a  reasonable  time  to  be  present  at  the  meeting 
and  a  knowledge  of  its  object ;  and  though  such  notice  is  not 
required  by  the  statute  to  be  in  writing,  it  would  be  advisable 
to  require  written  notice  by  regulation.    648. 

2.  The  members  should  meet  together  as  a  board,  organize  as  aboard, 

and  act  as  a  board,  in  making  the  designation  to  fill  the  vacant 
■    or  new  inspectorship.     Ibid, 
See  AppoiNTHK:n',  11. 

INTERNAL  REVENUE. 
See  Oklahoma,  2.  4. 

INTERSTATE  COMMERCE  COMMISSION. 

1.  By  the  provisious  of  the  act  of  February  4, 1887,  chapter  104,  creat- 

ing the  Interstate  Commerce  Commission,  the  terms  of  the  five 
Commissioners  first  appointed  thereunder  must  be  computed 
from  January  1,  1887,  although  their  appointments  were  made 
March  22,  1887.    47. 

2.  But  they  are  entitled  to  draw  pay  only  from  the  time  they  entered 

upon  the  discharge  of  their  duties  respectively.    Ibid. 

IRRIGATING  DITCH  THROUGH  MILITARY  RESERVATION. 
See  LicBNSE. 

IRRIGATION. 

See  Lands,  Pubuc,  10. 

JUDGES,  ASSIGNMENT  OF  IN  ARIZONA  TERRITORY. 
See  TsRRiTORiRS,  6,  7. 

JUDGMENT. 

See  Compromise. 

JUDGMENT  OF  COURT  OF  CLAIMS. 
See  Payment,  3. 

JURISDICTION. 

I.e.,  having  for  several  years  been  a  beneficiary  and  resident  in  the 
United  States  Naval  Asylum  at  Philadelphia,  died  in  the  asylum 
in  August,  1888,  intestate,  leaving  personal  effects  of  the  value 
of  about  $1*2,000,  which  were  turned  over  to  the  proper  officer  at 
the  asylum  agreeably  to  regulations  prescribed  by  the  Secretary 
of  the  Navy  under  section  4811,  Revised  Statutes,  for  the  dis- 
position of  the  property  of  decedents  in  such  cases.  In  Novem- 
ber, lb88,  letters  of  administration  were  granted  on  C.'s  estate 
under  the  law  of  Pennsylvania  by  the  State  court ;  and  in  De- 
cember, 1888,  an  inquisition  in  proceedings  in  escheat  was  had 
in  the  State  court,  whereby  his  estate  purported  to  be  escheated 
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to  the  Commonwealth  of  Pennsylvania.  The  escheator  and  the 
administrator  apply  to  the  Secretary  of  the  Navy  for  delivery  of 
the  personal  effects  of  the  decedent  now  in  possession  of  the  offi- 
cer of  the  asylum.  It  appearing  that  in  April,  1834,  the  State 
ceded  to  the  United  States  Jurisdiction  over  the  land  occupied 
by  the  asylum :  Advised  that  the  proceedings  of  the  State  court 
granting  administration  of  the  estate  of  C.  and  escheating  the 
same,  were  void  for  want  of  jurisdiction,  and  that  neither  the 
administrator  nor  the  escheator  has  any  right  to  the  possession 
of  such  estate.    247. 

2,  Upon  the  facts  submitted  in  relation  to  the  alleged  abandonment 

upon  the  island  of  Arenas  Key,  Mexico,  by  the  master  of  an 
American  schooner,  of  three  mm,  one  of  whom  was  killed  by 
another  of  the  three :  Advised  that  if  a  crime  was  committed  by 
one  of  the  men  on  the  island,  it  was  committed  within  the  Juris- 
diction of  Mexico,  and  the  courts  of  the  United  States  have  no 
Jurisdiction  over  the  same;  furthermore,  that  the  master  and 
owners  of  the  vessel  do  not  appear  to  have  committed  any  offense 
cognizable  under  the  statutes  of  the  United  States.    391. 

3.  No  constitutional   objection  is  perceived  to  a  provision  in  the 

proposed  consular  convention  between  the  United  States  and 
Qreat  Britain,  conferring  upon  the  courts  of  each  country  juris- 
diction of  offenses  committed  on  vessels  of  the  other  on  the  high 
seas.    644. 
See  No  Man's  Land. 

KANSAS. 

See  Claims,  3,  4. 

KANSAS  AND  ARKANSAS  VALLEY  RAILROAD  COMPANY. 
See  Indians  and  Indian  Lands.  3,  4. 

KANSAS  FIVE  PER  CENT.  FUND. 
See  Claims,  4. 

KICKAPOO  INDIANS. 

See  Indian  and  Indian  Lands,  15, 16,  17. 

KLAMATH  INDIANS. 

See  Indians  and  Indian  Lands,  2,  5. 

LAND-GRANT  RAILROADS. 

1.  The  Joint  resolution  of  May  31, 1870  (16  Stat.,  378),  added  a  seconcf 

indemnity  belt  to  the  land  grant  made  to  the  Northern  Pacific 
Railroad  Company  by  the  act  of  July  2, 1864,  chapter  217,  such 
grant  thus  having  two  indemnity  belts.    88. 

2.  Indemnity  selections  within  the ^rst  belt  (i.  e.,  that  originally  cre- 

ated by  the  act  of  1864)  are  not  restricted  to  the  limits  of  the 
particular  State  or  Territory  in  which  the  granted  lands  were 
lost,  but  may  be  made  outside  of  those  limits.    Ibid. 
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3.  The  proviso  in  section  23  of  the  act  of  March  3, 1871,  chapter  22, 

excepts  from  the  operation  of  the  grant  made  by  that  section  to 
the  Southern  Pacitic  Railroad  Company  of  California  all  lands 
within  the  primary  limits  of  the  road  of  said  company  which 
also  fall  within  the  primary  or  indemnity  limits  of  the  grant  to 
the  Atlantic  and  Pacific  Railroad  Company  now  forfeited,  and 
such  lands  can  be  restored  to  settlement  and  entry  under  the 
general  land  laws.     134. 

4.  The  claim  of  the  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Rail- 

road Company  (successor  of  the  Chicago  and  Northwestern  Rail- 
road Company)  to  certain  lands  under  the  laud  grants  made  to 
the  State  of  Wisconsin  by  the  acts  of  June  3, 1856,  chapter  43, 
and  May  5, 1864,  chapter  80,  considered.    522. 

5.  The  transportation  of  an  officer  in  the  Corps  of  Engineers  of  the 

Army,  while  traveling  in  the  dischargeof  duties  connected  with 
river  and  harbor  improvements  to  which  he  has  been  assigned, 
comes  within  the  provisions  of  the  Michigan  land-grant  act  of 
June  3,  1856,  chapter  44,  and  of  the  act  of  July  3, 1866,  chapter 
158,  supplementary  thereto,  requiring  the  transportation  of 
troops  uf  the  United  Slates  free  from  toll  or  other  charge.  572. 
See  Paymkxt,  2. 

LANDS,  PUBLIC. 

1.  Semble  that  as  to  the  Nolan  claim  to  certain  land  in  New  Mexico, 

known  as  claim  No.  39,  there  has  not  as  yet  been  any  "  final  ac- 
tion by  Congress,"  as  contemplated  in  the  eighth  sectio;i  of  the 
act  of  July  22,  1854,  chapter  103.    8. 

2.  The  proviso  in  the  fourth  section  of  the  act  of  July  I,  1870,  chap- 

ter 202,  confirming  the  Nolan  grant,  No.  48,  does  not  include  the 
above-mentioned  claim,  No.  39.    Ibid, 

3.  Where  a  substantial  allegation  of  fraud  or  mistake  is  made,  the 

sustaining  of  which  will  restore  to  the  public  domain  land 
wrongfully  patented,  or  subserve  the  public  interest  or  protect 
the  public  right,  the  Commissioner  of  the  General  Land  Office 
may,  in  his  discretion,  direct  a  resnrvey  of  patented  land.    126. 

4.  Such  survey  would  not  be  conclusive,  but,  }n  connection  with 

other  testimony,  might  be  admissible  as  evidence  to  maintain 
the  allegation.    Ibid, 

5.  In  the  case  of  a  voidable  entry  of  public  land  upon  which  a  patent 

has  already  issued,  where  the  action  of  the  board  of  equitable 
adjudication  is  applied  for  with  a  view  to  obtaining  the  issue  of 
a  new  patent  by  the  Commissioner  of  the  General  Land  Office 
under  section  2456,  Revised  Statutes,  a  surrender  of  the  outstand- 
ing patent  should  accompany  the  application  or  be  made  before 
the  entry  is  acted  upon  by  the  board.    188. 

6.  The  outstanding  patent,  when  surrendered,  need  not  be  canceled 

until  after  confirmation  of  the  entry ;  it  is  sufficient  if  the  can- 
cellation take  place  previously  to  the  issue  of  a  new  patent. 
J  bid. 
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7.  By  Executive  order  of  Angnst  5,  1678,  50  acres  of  land  were  added 

to  the  Fort  Missoula'military  reservation,  which  was  originally 
established  with  an  area  of  640  acres  by  Executive  order  of  Feb- 
ruary 19,  1877.  The  land  covered  by  these  orders  was  formerly 
within  the  Territory  of  Oregon  ;  but  nnder  the  act  of  March  2, 
1853,  chapter  90,  establishing  the  Territory  of  Washington,  it  fell 
within  the  latter  Territory  ;  and  when  the  Territory  of  Montana 
was  created,  by  the  act  of  May  26,  1864,  chapter  95,  it  became  a 
part  of  that  Territory,  and  so  remained  at  the  time  said  orders 
were  issued.  By  the  act  of  February  14, 1853,  chapter  69,  it  was 
provided  that  all  reservations  theretofore  as  was  as  thereafter 
made  nnder  the  act  of  September  27,  1850,  chapter  76  (which 
applied  to  Oregon  only),  should  as  to  forts  be  limited  to  not  ex- 
ceeding 640  acres  at  any  one  place ;  and  the  aforsaid  act  of  May 
26,  1864,  declared  that  all  laws  of  the  United  States  not  locally 
inapplicable  shall  have  the  same  force  and  effect  within  the  Ter- 
ritory of  Montana  as  elsewhere  within  the  United  States:  Held 
that  the  act  of  1864  was  intended  to  give  effect  in  Montana  only 
to  snch  general  laws  of  the  United  States  as  were  not  inapplica- 
ble to  that  Territory,  and  not  to  legislation  of  a  special  or  local 
character ;  that  the  limitation  of  640  acres  was  not  made  opera- 
tive thereby  in  Montana;  that  the  President  was  folly  empow- 
ered to  make  the  order  of  Angust  5,  1888 ;  and  that  while  such 
order  remains  unrevoked  the  land  covered  thereby  is  not  open 
to  entry  or  settlement.    370. 

8.  The  grant  made  by  the  act  of  March  3, 1875,  chapter  152,  of  a 

right  of  way  through  the  public  lands,  with  the  necessary  land 
for  stations,  etc.,  was  meant  for  railroad  companies  intending 
to  operate  roads  as  common  carriers  for  the  benefit  and  conve- 
nience of  the  public,  and  not  for  the  benefit  of  the  companies 
solely.    546. 

9.  Where  a  railroad  made  application  to  the  Secretary  of  the  Interior 

with  a  view  to  securing  the  benefit  of  the  said  act  of  1875,  and 
its  articles  of  incorporation  and  map  of  definite  location  were 
approved  by  the  Secretary,  but  it  afterwards  appeared  that  the 
action  of  the  Secretary  was  based  upon  a  mistake  of  fact  caused 
by  the  representation  of  the  railroad  company  itself,  and  that 
the  application  was  for  a  purpose  not  within  the  statute :  Held 
that  it  is  competent  to  the  Secretary  to  recall  and  annul  his 
action  approving  the  line  of  definite  location  of  the  road  and 
entering  the  same  on  the  public  plats.    547. 

10.  The  provision  in  the  act  of  October  2,  1888,  chapter  1069,  reserv- 

ing from  sale  or  entry  lands  designated  or  selected  for  reservoirs, 
ditches,  or  canals  for  irrigation  purposes,  and  also  lands  made 
susceptible  of  irrigation  by  such  reservoirs,  ditches,  or  canals, 
operates  as  an  immediate  withdrawal  of  the  lands  thns  de- 
scribed from  entry  and  settlement.    564. 

11.  The  provision  in  the  act  of  Angust  30,  1890,  chapter  837,  declaring 
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that  ^^  no  person  who  shall,  after  the  passage  of  this  act,  enter 
upon  any  of  the  public  lands  with  a  view  to  oconpation,  entry, 
or  settlement  nnder  any  of  the  land  laws  shall  be  permitted  to 
acquire  title  to  more  than  320  acres  in  the  aggregate  under  all 
of  said  laws/'  does  not  operate  upon  entries  made  prior  to  the 
date  of  the  act.  704. 
12.  An  applicant  who,  by  such  prior  entries,  has  already  acquired 
title  to  320  acres  is  not  thereby  precluded  from  acquiring  title 
to  an  additional  quantity,  not  exceeding  320  acres,  by  home- 
stead entry,  timber-land,  or  other  claim  nnder  the  land  laws. 
filed  subsequent  to  the  date  of  the  act.    Ibid, 

LEASE. 

See  FuE  Seals  ;  Indians  and  Indian  Lands,  20, 23. 

LICENSE. 

Where  application  was  made  to  the  Secretary  of  War  for  license 
to  construct  and  maintain  an  irrigating  ditch  through  the  mili- 
tary reservation  at  Fort  Selden,  N.  Mex.,  the  licensee  to  for- 
nish  free  to  the  United  States  all  water  required  for  military 
purposes :  Advised  that,  in  view  of  the  benefits  to  be  derived 
by  the  fort  from  the  use  of  the  water  and  other  con8ider»tionB,such 
license  may  properly  be  granted  nnder  well-considered  restric- 
tions and  revocable  at  the  will  and  pleasure  of  the  Secretary. 
628. 
See  Steam  Engineers. 

MAIL  CONTRACT. 

See  Contract,  5. 

MAIL  MATTER,  DIRECTIONS  ON. 
See  Postal  Service,  7. 

MANUFACTURER'S  STATEMENT. 
See  Customs  Laws,  27,28. 

MARINE  CORPS. 

1.  The  phrase,  ''by  reason  of  absence  from  his  command  at  the  time 

he  became  entitled  to  his  discharge,''  as  need  in  the  first  section 
of  the  act  of  August  14,  1888,  chapter  890,  is  to  be  regarded  as 
equally  applicable  to  the  date  when  the  term  of  enlistment  of  the 
applicant  expired,  and  to  the  date  when  he  would  have  received 
his  discharge  along  with  other  enlisted  men  with  whom  he  served, 
had  he  been  present.    221. 

2.  The  proviso  in  the  third  section  of  that  act  is  applicable  to  the  latter 

section  alone.    Ibid. 

3.  The  act  of  February  9,  1889,  chapter  119,  "to  provide  for  the  de- 

posit of  the  savings  of  seamen  of  the  United  States  Navy,'*  does 
not  extend  to  enlisted  men  of  the  Marine  Corps.    616. 
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4.  The'^rovisious  of  section  1  of  the  act  of  June  16,  1890,  entitled 
"An  act  to  prevent  desertions  from  the  Army,  and  for  other  pur- 
poses," are  applicable  to  enlisted  men  of  the  Macine  Corps  by 
force  and  effect  of  section  161*2,  Revised  Statutes;  but  those  of 
sections  2,  3,  and  4  of  that  act  are  inapplicable  thereto.    Ibid, 

MARSHAL. 

See  CoMPKXSATioN,  6. 

MARSHAL  OF  INDIAN  TERRITORY. 
See  iNDiAX  Territory,  1,  2,  3. 

MASSACHUSETTS,  CLAIM  OF. 
See  Claims,  9,  10. 

MEDICAL  CORPS  OF  TFIE  NAVY. 
See  Navy,  1,  2. 

MEMBER  OF  CONGRESS. 

See  Franking  Privilege. 

MILITARY  FORCES,  EMPLOYMENT  OF.       ^ 

1.  Question  as  to  what  extent  and  under  what  circumstances  the  mil- 

itarj'  forces  of  the  United  States  may  be  used  for  the  protection 
of  life  and  property  in  Alaska,  considered ;  and  the  views  ex- 
pressed in  a  former  opinion,  dated  April  18,  1889  (rtii7e,  p.  293), 
submitted  as  covering  the  question.     368. 

2.  The  provision  iu  section  15  of  the  act  of  June  18,  1878,  Chapter  263, 

forbidding  the  employment  of  the  Army  as  a  posse  comitatus  for 
the  purpo-e  of  executing  the  laws,  does  not  abridge  the  power 
to  use  any  part  of  the  land  or  naval  forces,  or  militia,  for  the 
purposes  set  forth  in  section  1989,  Revised  Statutes.    570. 

MILITIA. 

1.  Provisions  of  section  1661,  Revised  Statutes,  and  of  the  act  of  Feb- 

ruary 12,  1887,  chapter  129,  touching  the  distribution  of  arms  to 
the  militia  of  the  several  States  and  Territories,  considered.    61. 

2.  Where   a  State  or  Territory  had  an  unexpended  balance  to  its 

credit,  under  the  old  law,  on  June  30,  1887,  which  still  remains 
available,  such  balance  can  be  drawn  upon  to  supply  ordnance 
stores  to  it.     Ibid, 

3.  But  where  the  quota  belonging  to  any  State  or  Territory,  under 

the  old  law,  has  been  overdrawn,  the  amount  overdrawn  is  not 
to  be  charged  to  such  State  or  Territory  under  the  new  law. 
Ibid. 

MOLASSES. 

See  Customs  Laws,  35. 

NATIONAL  BANKING  ASSOCIATIONS. 

1.  The  expenses  of  proceedings  instituted  by  the  Comptroller  of  the 
Currency  for  the  forfeiture  ot  the  charter  of  a  national  banking 

271— VOL  XIX 48     • 
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association,  including  the  fee  of  the  United  States  attorney  for 
his  services  in  snch  proceedings,  should  be  defrayed  out  of  the 
funds  or  assets  of  the  association.  633. 
2.  What  would  be  a  reasonable  fee  for  the  services  of  the  district  at- 
torney depends  upon  the  circumstances  of  the  particular  case. 
Ibid. ' 
See  Alaska,  1 ;  Indiax  Terkitory,  4 ;  Oklahoma,  3,  5. 

NAVAL  ACADEMY. 

1.  Where  certain   naval   cadeta  were  found  deficient  at  the  semi- 

annual examination  held  at  the  Naval  Academy  in  January, 
l^J,  and,  without  the  recommendation  of  the  Academic  Board, 
were  granted  leaves  of  absence  by  the  Secretary  of  the  Navy 
with  permission  to  report  to  the  Superintendent  of  the  Academy 
to  join  the  next  fourth  class :  Held  that  the  Secretary  had  no 
power  to  continue  these  cadets  in  the  Academy  without  the  rec- 
ommendation of  the  Academic  Board.     302. 

2.  Where  a  naval  cadet  tendered  his  resignation,  and  it  was  accepted 

by  the  Secretary  of  the  Navy  and  the  cadet  duly  notified  thereof, 
but  in  a  short  time  (about  two  weeks)  afterwards  the  cadet 
made  appliccitiop  to  withdraw  his  resignation,  which  was 
granted  by  the  Secretary,  who  at  the  same  time  instructed  him 
to  report  to  the  Superintendent  of  the  Academy  :  Held  that  by 
the  resignation  and  its-  acceptance  the  relations  of  the  cadet 
with  the  Naval  Academy  were  completely  severed  and  his  posi- 
tion there  became  vacant ;  that  he  could  not  be  reinstated  other- 
wise than  by  an  appointment  in  conformity  to  sections  1514  and 
1515,  Revised  Statutes;  and  that  the  action  of  the  Secretary  in 
permitting  the  withdrawal  of  the  resignation  after  its  acceptance 
had  no  legal  effect  whatever.     350. 

3.  Where  certain  members   of   the  graduating  class  at  the  Naval 

Academy  were  reported  as  physically  dis(iualified  for  the  naval 
service,  but  as  mentally  and  professionally  qualified,  and  were 
placed  among  the  ''surplus  graduates:"  Advised  that  under  the 
acts  of  August  5,  1S92,  chapter  391,  and  March  2,  1889,  chapter 
396,  they  were  each  entitled  as  snch  surplus  graduates  to  a 
certificate  of  graduation,  an  honorable  discharge,  and  one  year's 
pay,  and  that  there  is  no  authority  in  the  law  for  stating  in 
such  certificate  the  physical  disqualification  of  the  graduate. 
358. 
NAVAL  CADET. 

See  Naval  Academy. 

NAVAL  COURT-MARTIAL. 

See  Court-Ma RTiAL. 
NAVY. 

1.  In  the  organization  of  the  Medical  Corpi  of  the  Navy  a  passed  as- 
sistant surgeon  and  an  assistant  surgeon  are  officers  of  one  and 
the  same  grade,  but  belong  to  different  classes  in  such  grade.    109 
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2.  A  passed  assistant  surgeon  is  simply  an  assistant  sargeon  who  has 

been  officially  notified  that  he  has  passed  successfully  the  exam- 
ination necessary  to  be  nnder>;oue  before  he  can  be  appointed  a 
full  surgeon  when  a  vacancy  occurs.    Ibid. 

3.  The  phrase,  ''  by  reason  of  absence  from  his  command  at  the  time 

he  became  entitled  to  his  discharge,'*  as  used  in  the  first  section 
of  the  act  of  August  14,  1888,  chapter  830^  is  to  be  regarded  as 
equally  applicable  to  the  date  when  the  term  of  enlistment  of 
the  applicant  expired  and  to  the  date  when  he  would  have  re- 
ceived his  discharge  along  with  other  enlisted  men  with  whom 
he  served  had  he  been  present.    221. 

4.  The  proviso  in  the  third  section  of  that  act  is  applicable  to  the  latter 

section  alone.    Jhid, 

5.  The  words  ^'exclusive  of  armament, ''  as  used  in  the  first  section  of 

the  act  of  August  3,  1886,  chapter  849,  are  not  to  be  understood 
as  excluding  the  offensive  Armament,  such  as  guns,  torpedoes, 
etc.,  only;  the  term  "armament''  comprehending,  besides  those 
articles,  such  shields  and  protections  as  are  directly  and  neces- 
sarily connected  with  the  efficient  and  safe  working  thereof.  235. 

NAVY  DEPARTMENT,  BUREAU  OFFICERS  IN. 

1.  A  naval  officer  assigned  to  duty  as  an  assistant  to  the  chief  of  a 

bureau  in  the  Navy  Department  is  not  authorized  by  section  178, 
Revised  Statutes,  in  case  of  the  death,  resignation,  absence,  or 
si  ckness  of  the  latter  (where  the  President  has  not  otherwise  di- 
rected, as  provided  by  Sec.  179,  Rev.  Stat.),  to  perform  the  du- 
ties of  such  chief  until  his  successor  u  appointed  or  until  his 
sickness  or  absence  shall  cease.    503. 

2.  The  phrase  **  assistant  or  deputy  of  such  chief,''  etc.,  in  said  sec- 

tion 178,  is  to  be  construed  as  including  an  assistant  or  deputy 
only  whose  appointment  is  specifically  provided  for  by  statute. 
Ibid. 

NAVY  PENSION  LIST. 

The  revenue  cutters  employed  in  carrying  out  the  order  issued  by 
President  Lincoln  to  the  Secretary  of  the  Treasury,  dated  June 
14, 1863,  were,  while  so  employed,  cooperating  with  the  Navy 
by  order  of  the  President ;  and  if  any  of  the  officers  or  seamen 
thereof,  during  such  employment,  were  wounded  or  disabled  in 
the  discharge  of  their  duty,  they  became  entitled  to  be  placed 
on  the  Navy  pension  list  at  the  same  rate  of  pension  and  under 
the  same  regulations  and  restrictions  as  are  provided  by  law  for 
the  officers  and  seamen  of  the  Navy.    505. 

NOLAN  LAND  CLAIM. 

See  Lands,  Public,  1,  2. 

NO  MAN'S  LAND. 

1.   The  strip  of  territory  known  as  "No  Man's  Land ''not  being 
wilhin  any  existing  judicial  district,  punishment  of  crime  com- 
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mittecl  therein  ^-ill  not  be  within  reach  of  the  criminal  law  of 
the  United  States  (see  sixth  article  of  amendments  to  the  Con- 
stitntion)  until  legislative  action  is  had  ascertaining  the  district 
which  shall  embrace  such  strip.    66. 

2.  Upon  reexamination  of  the  question  whether  the  territory  called 

"No  Man's  Land"  lies  within  the  boundaries  of  any  judicial  dis- 
trict of  the  ITnited  States:  Advised  (1)  that  from  January  6, 
1883,  to  March  1,  1889,  said  territory  was  included  within  the 
boundaries  of  the  judicial  district  for  the  northern  district  of 
Texas ;  (2)  that  since  March  1,  1889,  it  has  been  and  is  included 
in  the  judicial  district  for  the  eastern  district  of  Texas:  thus 
dissenting  from  the  opinion  of  Attorney-General  Garland  of  No- 
vember 15,  1887,  {antef  p.  66).    477. 

3.  Violatious  of  laws  of  the  United  States  committed  within  that 

territory  are  properly  cognizable  in  the  circuit  and  district 
courts  of  the  United  States  tor  the  eastern  district  of  Texas. 
Ibid. 

NORTH  DAKOTA. 

See  Dakota  Land  Grant. 

NORTHERN  PACIFIC  RAILROAD  COMPANY. 
See  Land-Grant  Railroads,  1, 2. 

NOTARY  PUBLIC. 

See  District  of  Columuia,  1. 

OBSTRUCTION  TO  NAVIGATION. 

1.  The  obstructions  to  navigation  contemplated  by  sections  9  and  10 

of  the  act  of  August  11,  1888,  chapter  860,  are  such  as  pertain 
to  the  structure  and  plan  of  the  bridge,  in  view  of  its  location. 
Obstructions  caused  by  failure  to  promptly  open  the  draw  of 
the  bridge  for  passing  vessels  are  not  within  those  sections.    395. 

2.  The  bridge  over  the  Muskingum  River  at  Tayloi-sville,  Ohio,  is  a 

nuisance  to  navigation  which  ought  to  be  abated.    599. 

3.  The  case  of  the  county  bridge  over  the  Mnskingrjm  River  at  Tay- 

lorsville,  Ohio,  on  which  an  opinion  of  the  Attorney -General 
was  given  July  19,  1890  (anttf  p.  599),  distinguished  from  the 
case  of  the  bridge  of  the  Baltimore  and  Ohio  Southwestern  Rail- 
way Company  across  the  same  river  at  Marietta,  Ohio,  subse- 
quently presented,  and  that  opinion  shown  to  be  inapplicable  to 
the  latter  case  by  reason  of  recent  statutory  amendments  affect- 
ing it.    676. 

OFFENSES  ON  THE  HIGH  SEAS. 
See  Jurisdiction,  3, 

OFFICE. 

See  Appointment, 
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OKLAHOMA. 

1.  The  Indian  title  to  the  lands  within  the  Territory  known  as  Okla- 

.  homa  having  become  extinguished,  and  the  lands  thrown  open 
to  settlement,  that  Territory  has  ceased  to  be  *^  Indian  country,'' 
and  sections  2139  and  2140,  Revised  Statutes,  are  accordingly 
no  longer  applicable  thereto;  nor  is  the  sale  of  spirituous  liquors 
and  beer  in  such  Territory  forbidden  thereby.    306. 

2.  Yet,  for  reasons  stated,  the  Internal  Revenne  Department  may 

decline  to  furnish  special  revenne  stamps  for  the  sale  of  intoxi^ 
eating  liquors  within  that  Territory  until  Congress  shall  have 
time  to  consider  the  subject.    Ibid, 

3.  Under  existing  legislation  relating  to  the  establishment  of  national 

banking  associations,  and  in  the  present  condition  of  Oklahoma 
(^being  without  a  government  and  system  of  laws),  such  banking 
associations  can  not  lawfully  be  authorized  and  established  in 
the  Territory  known  by  that  name.    315. 

4.  The  act  of  May  2,  1890,  chapter  182,  entitled  <'Ad  act  to  provide 

a  temporary  government  for  the  Territory  of  Oklahoma,"  etc.,, 
having  an  established  organized  government  in  that  Territory 
no  reason  now  exists  for  making  any  distinction  between  it  and 
any  other  organized  Territory  with  reference  to  the  enforcement 
of  the  internal  revenue  laws.    569. 

5.  In  view  of  the  provisions  of  the  act  of  May  2,  1890,  chapter  182, 

entitled  "An  act  to  x^i'ovide  a  temporary  government  for  the 
Territory  of  Oklahoma,"  etc.:  Admsed  that  there  no  longer  exists 
any  obstacle  to  the  establishment  of  national  banking  associa- 
associations  in  the  Indian  Territory.    585. 

0.  Where  the  legislature  of  Oklahoma  Territory,  at  its  first  session, 

took  a  recess  for  one  or  more  days  on  accoaut  of  an  approaching 
election  :  Advised,  that  the  period  covered  by  the  recess  should 
be  counted  as  part  of  the  one  hundred  and  twenty  days  limited 
for  such  session  by  section  4  of  the  (organic)  act  of  May  2,  1890, 
chapter  182.    C82. 

OWNERSHIP  OF  REAL  ESTATE  BY  ALIENS. 
See  Aliens.  • 

PARDON. 

1.  An  officer  who  is  authorized  to  order  a  general  court-martial  has 

no  power  under  the  H2th  article  of  war  to  pardon  or  mitigate 
the  punishment  adjudged  by  it  after  confirmation  by  him  of  the 
sentence.   106. 

2.  The  President  has  power  to  grant  a  pardon  to  a  prisoner  undergoing 

punishment  for  a  contempt  of  court.    476. 

PATENT,  LAND. 

See  Lands,  Public,  5,  6 ;  Swamp-Laxd  Grant. 

PATENTS  FOR  INVENTIONS. 

1.  By  section  4902,  Revised  Statutes,  the  privilege  of  filing  caveats 
in  the  Patent  Office  preliminary  to  applications  for  patents  is 
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limited  to  citizens  of  the  United  States,  and  aliens  who  have  re- 
sided  therein  one  year  and  declared  their  intention  to  become 
citizens.  273. 
3.  The  second  article  of  the  convention  entered  into  between  the 
United  States  and  certain  Qther  nations,  proclaimed  by  the  Pres- 
ident on  June  7,  1837,  is  not  self-executing ;  and  Congress  hav- 
ing passed  no  law  for  its  execution,  it  can  not  be  deemed  to  ex- 
tend the  privilege  granted  by  said  section  4902  to  all  subjects 
and  citizens  of  the  nations  parties  to  said  convention.    274. 

3.  A  naval  officer  or  employ^  of  the  Government  at  a  navy-yard  who 

has  invented  an  article  for  use  in  the  naval  service  and  patented 
it,  if  the  invention  does  not  relate  to  a  matter  as  to  which  he 
was  specially  directed  to  experiment  with  a  view  to  suggest  im- 
provements, is  entitled  to  compensation  from  the  Qovernment 
for  the  use  of  such  a  tide,  in  addition  to  his  salary  or  pay  as 
such  officer  or  employ^.    407. 

4.  It  makes  no  difference  that  the  invention  consists  of  an  improve- 

ment upon  an  article  already  patented,  and  that  when  the  im- 
provement was  patented  the  officer  or  employ6  was  assigned  to 
the  duty  of  superintending  for  the  Government  the^anufacture 
of  the  article  improved  upon.    ibid. 

5.  The  Secretary  of  the  Navy  can  not  legally  contract  with  the  pat- 

entee for  the  purchase  of  his  patent,  or  for  a  license  to  use  it, 
under  an  appropriation  limited  to  the  purchase  of  material  and 
the  employment  of  labor  in  the  manufacture  of  such  article  oat 
of  it.     Ibid. 

6.  Where  letters  pateut  were  allowed  on  the  original  application,  De- 

cember 9,  1887,  but  the  final  fee  was  not  paid  as  required  by 
istatute ;  and  the  same  were  again  allowed  on  a  renewed  appli- 
cation, under  section  4897,  Revised  Statutes,  December  4,  1889; 
and  (payment  of  final  fee  as  required  not  having  been  made  on 
the  last  allowance)  a  second  application  for  renewal,  under  said 
section,  was  filed  June  7,  1890 :  Advised  that  the  applicant  is 
not  entitled  to  an  allowance  of  letters  patent  on  such  second  ap- 
plication, the  statutory  limitation  (two  years)  imposed  by  said 
section  having  attached  before  the  filing  thereof.    G98. 

PAYMENT. 

1.  In  September,  1837,  H.  entered  into  a  contract  with  the  Quarter- 
master's Department  to  perform  certain  work,  but  afterwards, 
being  in  default,  it  was  arranged  that  his  bondsmen,  C.  and  R., 
should  take  charge  of  and  complete  the  work ;  and  in  pursuance 
of  this  arrangement  H.  executed  and  delivered,  a  power  of  at- 
torney to  them,  by  which  they  were  authorized  to  receive  and 
receipt  for  the  money  due  on  the  contract.  C.  and  R.  signed  re- 
ceipted vouchers  for  the  balance  due :  Advised  that  the  Depart- 
ment may  recognize  the  power  of  attorney  of  II.,  and  that  pay- 
ment to  C.  and  R.  upon  the  receipted  vouchers  thereunder  will 
discharge  the  Government.    239. 
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2.  The  payment  of  accouDts  of  land-graot  railroads  (i  e  ,  sachashave 

not  received  aid  in  Government  bonds)  for  army  transportation , 
under  the  appropriation  act  of  September  2*2, 188^,  chapter  1027, 
is  not  controlled  by  the  proviso  iu  the  acts  of  June  30,  1682,  chap- 
ter 250,  and  August  5, 1882,  chapter  390,  but  is  governed  by  the 
provisions  of  the  act  of  1888  alone  ;  and  under  these  provisions 
such  accounts  can  be  lawfully  paid  by  a  quartermaster  without 
previous  action  thereon  by  the  accouuing  officers  of  the  Treas- 
ury.   264. 

3.  Where  a  judgment  against  the  United  States  was  recovered  in  the 

Court  of  Claims,  and  a  stipulation  was  made,  which  is  of  record 
in  the  case,  to  the  effect  that  neither  the  plaintiff  nor  the  de- 
fendant would  take  an  appeal  fropi  such  judgment :  Advised  that 
there  is  no  legal  objection  to  payment  of  the  judgment  befove 
the  expiration  of  the  ninety  days  allowed  by  statute  for  taking 
an  appeal.     281. 

4.  By  a  joint  resolution  passed  July  10,  1888,  Congress  provided  that 

the  matters  in  controversy  between  S.  and  the  District  of  Co- 
lumbia should  be  submitted  to  the  arbitration  of  three  persous 
to  be  appointed  by  the  President,  whose  award  should  be  final 
and  conclusive  as  to  such  matters,  and  directed  the  Secretary 
of  the  Treasury,  in  case  the  award  should  be  in  fiivorof  S.,  "to 
pay  said  award,"  in  the  same  manner  that  judgments  against 
the  District  of  Columbia  are  paid  when  rendered  by  the  Court 
of  Claims.  Arbitrators  were  duly  appointed,  who  awarded  S. 
the  sum  of  $28,257.38  with  interest  from  November  10,  1874,  and 
the  costs  of  certain  suits  then  pending.  Since  the  award  was 
made  suits  in  equity  have  been  brought  against  S  in  the  su- 
preme court  of  the  District  of  Columbia  by  parties  claiming 
as  assignees  of  his  claim  against  the  District,  and  injunctions 
have  been  issued  in  these  suits  enjoining  him  from  receiving 
payment  of  the  award.  These  suits  being  consolidated,  and  the 
court  having  appointed  receivers  with  power  to  receive  payment 
of  the  award,  the  latter  now  formally  demand  of  the  Secretary 
of  the  Treasury  payment  of  the  award  to  them ;  S.  also  demands 
payment  thereof  to  him;  and  his  assignees  demand  that  their 
rights  as  such  shall  be  respected  by  the  Secretary  in  paying  the 
award:  Advised  that  the  Secretary  can  not  properly  pay  the 
award  to  the  receivers  (inasmuch  as  he  is  not  subject  to  the  ju- 
risdiction of  the  said  court  with  regard  to  the  fund  in  question, 
and  it  is  only  when  payment  is  made  under  the  compulsion  of 
an  order  of  a  courtof  competent  jurisdiction  thattheparty  pay- 
ing is  relieved  of  liability  as  to  the  money  paid);  advised  fur- 
ther  that  it  would  be  improper,  under  the  circumstances  of  the 
cases,  for  the  Secretary  to  pay  it  to  S.,  but  that  he  should  hold 
on  to  the  fund  until  the  controversy  over  it  between  S.  and  his 
assignees,  pending  in  said  court,  shall  have  been  closed  by  a 
decree.     450. 
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5.  The  case  of  George  H.  Giddlngs  (16  Opin.,  367)  distinguished  from 
the  present  case.    Ibid. 
See  Drawback 

PENALTY. 

See  Fines,  Penalties,  and  Forfeitures. 

PENNSYLVANIA,  CLAIM  OF. 
See  Claims,  5. 

PENSION. 

1.  The  terms  ^'accrued  pensions,''  as  used  in  section  4718,  Revised 

Statutes,  mean  the  amount  of  money  unpaid  by  the  Government 
to  which  a  pensioner,  or  a  person  who  had  a  valid  claim  for  pen- 
sion pending,  was  entitled  at  the  time  of  his  death.     1. 

2.  The  receipt  by  a  pensioner  of  a  check  for  the  amount  due  him  on 

his  pension,  which  was  indorsed  but  not  transferred  by  him  in 
his  lifetime,  is  not  payment.  The  amount  so  due  is  accordingly 
^'accrued  pension,'^  and  is  payable  to  those  only  who  are 
entitled  thereto  uuder  such  section.     Ibid. ' 

3.  Where  an  application  for  a  pension  was  made  by  letter,  sufficient 

to  identify  the  claimant  and  the  claim,  and  was  placed  on  file  as 
a  part  of  the  record  of  the  case  before  July  1, 1880,  and  the  claim 
was  not  abandoned,  but  delay  in  its  prosecution  satisfactorily 
accounted  for  by  sickness:  Advised  that  (the  claim  being  subse- 
quently established  and  allowed)  such  application  by  letter  is 
sufficient  to  warrant  the  grantingof  arrears  of  pension  provided 
for  by  section  2  of  the  act  of  March  3,  1879,  chapter  187.     190. 

4.  A  person  to  whom  a  pension  certificate  was  granted  as  the  widow 

of  a  soldier  in  the  war  of  the  rebellion  was  also  granted  a  pen- 
sion  certificate  as  the  widow  of  a  soldier  in  the  war  of  1812,  and 
drew  pensions  upon  both  certificates  from  March  9;  187S,  to 
December  3, 1883.  The  Commissioner  of  Pensions,  on  discover- 
ing this,  required  her  to  make  au  election,  and  she  having 
elected  to  hold  the  first-mentioned  certificate,  he  ordered  the 
amount  which  had  been  paid  to  her  upon  the  other  certificate  to 
be  withheld  in  installments  of  $Q  per  month  from  payments 
thereafter,  and  issued  an  order  to  the  pension  agent  accordingly: 
Jdrieed  that  the  order  made  in  this  case,  being  within  the  gen- 
eral jurisdiction  of  the  Commissioner,  is  obligatory  on  the  pen- 
sion agent,  and  that  tlie  accounting  officers  of  the  Treasury 
have  no  power  to  disallow  payments  made  by  the  agent  pursuant 
thereto.    214. 

5  In  the  case  above  stated,  the  whole  of  the  monthly  pension  under 
the  certificate  which  the  pensioner  elected  to  hold  should  be 
withheld  until  the  amounts  so  withheld  shall  equal  the  sum  paid 
the  pensioner  under  the  other  certificate      215. 

6.  The  ptoviso  in  the  act  of  March  1,  1889,  chapter  332,  authorizing 
payment  to  a  deceased  pensioner's  legal  representatives,  in  cer- 
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tain  contingencies,  of  the  accrued  pension  due  on  his  pension 
certificate  at  the  time  oi  his  death,  is  to  be  construed  as  applica- 
ble to  all  outstanding  pension  certificates,  whether  issued  before 
or  since  the  passage  of  the  act.     359. 

7.  But  the  pensioner  must  have  died  since  the  passage  of  that  act  to 
entitle  his  legal  representatives  to  claim  such  accrued  pension. 
Ibid, 

a  The  first  section  of  the  act  of  June  27, 1890,  chap.  634,  entitled  <' An 
act  granting  pensions  to  soldiers  and  sailors  who  are  incapacitated 
for  the  performance  of  manual  labor,''  etc.,  is  to  be  regarded  as 
an  amendment  of  section  4707,  Revised  Statutes ;  and  so  regarded, 
the  word  '^ soldier"  eirployed  therein  should  be  construed  to 
comprehend  also  sailor  and  marine— the  term  being  used  as  a 
short  expression  to  embrace  all  the  persons  under  section  4707 
whose  death  entitled  their  parents  to  a  pension.  58G. 
See  Navy  Pension  List. 

PENSION  AGENT. 
See  Bond,  4. 

PENSION  OFFICE. 

The  special  authority  given  by  the  act  of  July  11,  1888,  chapter 
615,  to  appoint  or  detail  five  supervising  examiners  in  the  Bureau 
of  Pensions,  with  headquarters  in  the  District  of  Columbia,  is 
prohibitory  of  tho  appointment  or  detail  of  a  greater  number  for 
the  District  or  for  places  other  than  the  District.    327. 

POSSE  COMITATUS. 

See  Indian  Territory.  2;  Military  Forces,  Employment  of,  2. 

POSTAL  CONVENTIONS  WITH  FOREIGN  COUNTRIES. 
See  Postal  Service,  1,  4,  5,  6. 

POSTAL  GUIDE. 

The  determination  of  what  shall  be  the  contents  of  the  Postal 
Guide  rests  entirely  with  the  Postmaster-General.    521. 

POSTAL  SERVICE. 

1.  Under  section  398,  Revised  Statutes,  the  Postmaster-General  has 

power,  with  the  approbation  of  the  President,  to  conclude  a 
postal  convention  with  a  foreign  country  for  admission  to  and 
transmission  through  the  mails  exchanged  with  such  foreign 
country  of  parcels  of  mall  matter  of  either  class  exceeding  4 
pounds  in  weight.  The  limitation  as  to  weight  of  mail  pack- 
ages in  section  3879,  Revised  Statutes,  applies  only  to  domestic 
mail  service.    39. 

2.  The  Postmaster-General  may  discontinue  a  contract  for  carrying 

the  mail  before  expiration  of  the  term  thereof,  allowing  the  con- 
tractor one  month's  extra  pay,  when  in  his  judgment  the  public 
interests  require  such  discontinuance,  for  the  purpose  of  read- 
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vertisiug  and  reletting  the  service  on  an  increased  schedule,  in 
preference  to  permitting  the  contractor  to  perform  the  increased 
service  at  the  pro  rata  to  which  he  would  be  entitled  under  his 
contract.    146. 

3.  The  authority  conferred  upon  the  Postmaster-General  by  the  act 

of  March  2,  1889,  chapter  374,  to  classify  and  fix  the  salaries  of 
the  clerks  and  employes  in  lirst  and  second  class  post-offices  is 
not  merely  discretionary  with  him.  It  imports  a  duty  to  make 
the  classification  of  such  salaries  which  U  provided  for  in  the  act. 
324. 

4.  Upon  a  review  of  the  legislation  passed  by  Congress,  from  the  be- 

ging  of  the  Government  down  to  the  present  time,  conferring 
upon  the  Postmaster-General  power  to  make  postal  Arrangements 
and  conventions  with  foreign  countries,  and  the  practice  of  the 
Goyernment  thereunder :  AdHsed  that  such  legislation  and  prac- 
tice sanction  an  interpretation  of  the  Constitution  different  from 
that  which  might  be  reached  by  the  ordinary  rules  of  construc- 
tion were  the  question  a  new  one,  and  that  the  provisions  of 
section  398,  Revised  Statutes,  authorizing  the  Postmaster-Gen- 
eral, with  the  advice  and  consent  of  the  President,  to  negotiate 
and  conclude  postal  treaties  acd  conventions  between  the  United 
States  and  foreign  countries,  are  not  in  conflict  with  that  part 
of  section  2,  Article  II,  of  the  Constitution,  giving  the  President 
* '  power  by  and  with  the  advice  and  consent  of  the  Senate  to 
make  treaties,"  etc.     513  ^ 

5.  Senible  that  the  right  of  Congress  to  vest  in  the  Postmaster-Gen- 

eral power  to  conclude  conventions  with  foreign  governments 
for  the  cheaper,  safer,  and  more  convenient  carriage  of  foreign 
mails  may  be  derived  from  the  authority  given  that  body  in  the 
seventh  clause  of  section  8,  Article  I,  of  the  Constitution,  to 
establish  post-ofilces  and  post-roads.    Ibid. 

6.  As  to  the  power  of  the  Postmaster  General  to  enter  into  conven- 

tions with  foreign  governments  touching  the  regulation  of 
foreign  parcels  post,  opinion  of  Attorney- General  Garland  of  June 
30, 1887  (ante,  p.  39),  cited  with  approval.    Ibid, 

7.  The  following  words  printed  upon  the  wrapper  of  a  newspaper 

sent  by  mail,  namely,  "  Sample  copy ;  if  not  called  for  by  party 
to  whom  addressed  postmaster  please  deliver  to  some  local 
teacher,"  held  to  be  a  direction  for  delivery  within  the  meaning 
of  section  1  of  the  act  of  January  20,  1888,  chapter  2,  and  there- 
fore permissible.    596. 

8.  The  Post-Office  Department  has  no  power,  under  existing  laws,  to 

make  contracts  for  the  transmission  of  intelligence  b}-  telegraph 
for  the  general  public,  as  a  part  or  branch  of  the  postal  service. 
650. 

9.  Mail  matter,  as  defined  by  statute,  does  not  include  telegraphic 

correspondence,  as  such ;  nor  does  the  power  given  the  Postmas- 
ter-General to  contract  for  carrying  the  mail  include  authority 
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to  contract  for  sending  messages  by  telegraph  for  the  benefit  of 
the  people  at  large.    Ibid, 

10.  Where  a  certain  book  Tvas  excluded  from  the  mails  on  the  ground 

of  indecency,  by  an  order  of  the  Postmaster-General  Issued  under 
the  act  of  September  26, 1888,  chapter  1039,  and  it  appeared  that 
certain  newspapers  were  republishing  the  same  book  in  install- 
ments or  parts :  Advised  that  the  said  order  would  not  justify  the 
exclusion  from  the  mails  of  every  copy  of  such  newspapers,  as 
some  of  the  parts  or  installments  of  the  book  appearing  therein 
may  bo  unobjectionable.    667. 

11.  Where  a  newspaper  contained  an  advertisement  offering  in  good 

faith  a  certain  sum  of  money  to  the  sender  of  the  first  "guess" 
giving  the  correct  or  nearest  number  of  votes  which  each  of  two 
opposing  candidates,  of  different  political  parties,  for  a  desig- 
nated State  office,  shall  receive  at  the  next  ensuing  election,  the 
guessing  period  to  end  with  the  day  on  which  the  election  takes 
place  :  Held  that  the  scheme  thus  advertised  is  l3ot  one  offering 
a  prize  '*  dependent  upon  lot  or  chance,''  within  the  meaning  of 
section  3894,  Revised  Statutes,  as  amended  by  the  act  of  Sep- 
tember 19, 1890,  chapter  908,  and  that  the  newspaper  containing 
the  advertisement  is  not,  by  the  provisions  of  said  section,  ex- 
cluded from  the  mail.    679. 

POSTMASTER-GENERAL. 

The  authority  conferred  upon  the  Postmaster-General  by  the  act 
of  March  2,  1889,  chapter  374,  to  classify  and  fix  the  salaries  of 
the  clerks  and  employes  in  first  and  second  class  post-offices  is 
not  merely  discretionary  with  him.  It  imx)orts  a  duty  to  make 
the  classification  of  such  salaries  which  is  provided  for  in  the 
act.  324. 
See  Contract,  6, 13 ;  Postal  Service,  1, 2, 3, 4, 5, 6, 8, 9. 

POTTAWATOMIE  INDIANS. 

See  Contract,  5, 10 ;  Indians  and  Indian  Lands,  7. 

POWER  OF  ATTORNEY. 

1.  In  September,  1887,  H.  entered  into  a  contract  with  the  Quarte^- 

termaster's  Department  to  perform  certain  work,  but  afterwards, 
being  in  default,  it  was  arranged  that  his  bondsmen,  C.  and  R., 
should  take  charge  of  and  complete  the  work ;  and  in  pursuance 
of  this  arrangement  H.  executed  and  delivered  a  power  of  attor- 
ney to  them,  by  which  they  were  authorized  to  receive  and 
receipt  for  the  money  due  on  the  contract.  C.  and  R.  signed 
receipted  vouchers  for  the  balance  due :  Advised  that  the  Depart- 
ment may  recognize  the  power  of  attorney  of  H.,  and  that  pay- 
ment to  C.  and  R.  upon  the  receipted  vouchers  thereunder  will 
discharge  the  Government.    239. 

2.  A  power  of  attorney  given  to  collect  a  claim  against  the  Government 

with  an  agreement  that  the  donee  of  the  power  shall  receive  ''a 


764  INDEX. 

POWER  OF  ATTORNEY— Continued. 

sum  equal  to  50  per  ceut.  of  the  amount  allowed"  on  the  olaim, 
is  not  a  i)ower  coupled  with  an  interest,  and  is  revocable.    483. 

3.  The  power  having  been  given  to  a  firm,  one  of  the  members  of 

of  which  has  since  died,  whereby  the  firm  became  dissolved, 
such  power  can  not  bo  executed  by  the  surviving  members. 
Ibid, 

4.  Under  the  circumstances  stated,  .the  power  should  not  be  recog- 

nized.   Ibid, 

PRESIDENT. 

The  President,  by  virtue  of  his  office  and  without  authority  given 
by  some  statute,  has  no  power  to  remove  a  convict  from  one 
prison  to  another.    377. 

See  Appointment,  1,  2;  Indians  and  Indian  Lands,  21 ;  Indian 
Territory,  3;  Lands,  Public,  7;  Quarantine;  World's  Co- 
lumbian Exposition. 

PRIVATE  LAND  CLAIMS  IN  NEW  MEXICO. 
See  Lands,  Public,  1, 2. 

PROCESS. 

See  Indian  Territory,  5, 6. 

PROPERTY  LOST  IN  THE  MILITARY  SERVICE. 
See  Claims,  11, 12. 

PUBLIC  BUILDING. 

See  Customs  Laws,  22;  Disbursing  Agent. 

PUBLIC  LANDS. 

See  Lands,  Public. 

PURCHASE  OF  LAND. 

1.  Advised  that  the  provision  in  the  act  of  Augusts,  1886,  chapter  929, 

namely:  ** Improving  Great  Kanawha  River,  West  Virginia. 
Continuing  improvement,  one  hundred  and  eighty-seven  thou- 
sand five  hundred  dollars,"  does  not,  by  implication,  authorize 
the  purchase  of  land  for  said  improvement.    34. 

2.  The  appropriation  made  by  the  act  of  March  3,  1887,   chapter 

362,  ''for  the  erection  of  monuments  or  memorial  tablets  for  the 
purpose  of  marking  the  position  of  each  of  the  commands  of  the 
regular  army  engaged  at  Gettysburg,"  is  not  applicable  to  the 
purchase  of  land  for  the  sites  of  such  monuments  or  tablets.    79. 

3.  The  act  of  March  5, 1888,  chap.  23,  entitled  ''An  act  for  the  pur- 

chase of  a  site,  including  the  building  thereon,  etc.,  for  the  use 
of  the  office  of  the  Chief  Signal  Officer  of  the  Army,"  etc.,  does 
not  carry  with  it  au  appropriation  of  money  for  the  objects  des- 
ignated the  ein.     131. 

4.  Upon  the  facts  submitted :  Advised  that,  under  the  deed  of  Thomas 

Ryan  and  wife,  dated  December  18,  1886,  granting  to  the  United 
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States  certain  land  at  Sault  Ste.  Marie,  Mich.,  selected  for  a  new 
site  for  Fort  Brady,  the  title  to  the  premises  has  hecome  vested 
in  the  United  States.  137. 
5.  Upon  the  facts  submitted:  Advised  that  the  proposal  made  by 
Messrs.  Mooney  &  Ferguson,  dated  February  17, 18«9,  to  sell  to 
the  United  States  a  site  for  a  public  building,  at  Buffalo,  N.  Y., 
and  the  response  of  the  Secretary  of  the  Treasury  thereto,  dated 
March  1,  1889,  do  not  constitute  a  contract  obligatory  upon  the 
United  States.  269. 
G.  The  Secretary  can  not  by  contract  bind  the  Government  to  exer- 
cise its  power  of  eminent  domain,  to  enable  persons  to  sell  to  the 
Government  land  which  they  do  not  own.    Ibid. 

7.  The  act  of  March  29,  1883,  chap.  45,  entitled  **  An  act  for  the  erec- 

tion of  a  public  building  at  Springfield,  Mo.,''  authorizes  the 
Secretary  of  the  Treasury  to  purchase  *•  a  site,"  and  when  this  is 
done  his  authority  in  that  regard  is  exhausted  ;  he  is  not  at  lib- 
erty to  buy  another  site  in  addition  to  the  first.    297. 

8.  As  such  authority  is  limited  to  a  single  site,  so  the  authority 

derived  thereunder  to  select  and  contract  for  the  purchase  of  a 
site  is  likewise  restricted.     Ibid, 

9.  Assuming  that  the  contract  to  purchase  a  particular  site,  made 

with  Messrs.  Wooley,  Porter  &  Hubbell,  still  exists,  the  Secre- 
tary is  without  authority  to  select  a  second  site  and  contract  for 
its  purchase.    Ibid. 

10.  Should  that  contract  become  rescinded,  or  otherwise  determined, 

without  any  actual  sale  taking  place,  the  authority  to  select  and 
contract  for  the  purchase  of  another  site  would  revive.    Ibid. 

11.  The  obligation  to  pay  for  the  property  arises  when  a  valid  title 

thereto  is  conveyed  and  becomes  vested  in  the  United  States; 
hence  not  until  acceptance  of  the  deeds  tendered  by  the  vendors. 
Ibid. 

PURCHASE  OF  UNITED  STATES  BONDS. 
See  Bonds  of  the  United  States. 

QUARANTINE. 

Upon  the  facts  submitted :  Advised  that  the  President  has  author- 
ity to  use  so  much  of  the  unexpended  balance  of  the  sum  appro- 
priated by  the  joint  resolutions  approved  September  26  and  Oc- 
tober 12,  1888,  as  may  be  necessary  in  his  judgment  for  the  pur- 
pose of  keeping  the  various  quarantine  stations  open  throughout 
the  fiscal  year  1889-'90.    399. 

QUARTERMASTER'S  VOLUNTEERS. 
See  Civil  Service,  2. 

RAILROAD  LAND-GRANTS,  ADJUSTMENT  OF. 

1.  The  terms  ^'bona  fide  purchasers  of  said  unclaimed  land,"  as  used 
in  the  third  proviso  of  section  3  of  the  act  of  March  3, 1887,  chap- 


766  INDEX. 

RAILROAD  LAND-GRANTS,  ADJUSTMENT  OF— Continued. 

ter  376,  mean  tbose  persons  who,  >yithoat  knowledge  of  wrong  or 
error,  have  parcbased  from  the  railroad  company  lands  which  had 
been  previously  entered  by  a  preemption  or  homestead  settler, 
where  entry  had  been  erroneously  canceled  as  described  in  the 
first  clause  of  that  section,  and  which  land  the  preemption  or 
homestead  settler  did  not  elect  to  claim  after  the  recovery  by 
the  proceedings  prescribed  by  the  second  section  of  the  act.    6d. 

2.  Patents,  the  issue  whereof  is  provided  for  in  the  fourth  section  of 

the  same  act,  are  only  intended  to  be  issued  after  it  shall  have 
been  legally  determined,  in  the  mode  prescribed  in  the  second 
section,  that  the  certification  or  patent  to  the  railroad  company 
had  been  erroneously  issued.    Ibid. 

3.  The  word  "grant," in  the  fifth  section,  should  be  construed  to  in- 

clude (as  it  does  in  the  preceding  sections  of  the  act)  both  the 
primary  and  the  indemnity  limits.    Ibid, 

RAILWAY  MAIL  SERVICE. 

See  Appointment,  5,  7,  8. 

REAPPOINTMENT. 

See  Civil  Service,  1. 

REEXAMINATION  OF  CLAIMS. 
See  Claims,  5, 6. 

REFUND  OF  HEAD  TAX. 

See  Secretary  of  the  Treasury,  .5. 

REFUND  OF  MONEYS  IMPROPERLY  EXACTED. 
See  Secretary  of  the  Treasury,  4. 

REFUND  OF  TONNAGE  TAX. 

See  Secretary  of  the  Treasury,  6. 

REMISSION  OF  FORFEITURE. 

See  Fines,  Penalties,  and  Forfeitures,  1. 

RENDITION  OF  ACCOUNTS. 

See  Accounts  and  Accounting  Officers,  9, 10. 

REOPENING  OF  ACCOUNTS. 

See  Accounts  and  Accounting  Officers,  8. 

REPRESENTATIVE  IN  CONGRESS. 
See  Franking  Privilege. 

RESERVATION. 

See  Fort  Brown  Reservation;  Lands,  Public,  10. 

RESIGNATION. 

See  Naval  Academy,  2. 


INDEX. 


767 


KESURVEY  OF  PATENTED  LAND. 

1.  Where  a  substantial  alleviation  of  fraud  or  mistake  is  made,  the 

sustaining  of  which  will  restore  to  the  public  domalu  land  wrong- 
fully patented,  or  subserve  the  public  interest  or  protect  the 
public  right,  the  Commissioner  of  the  General  Land  Office  may, 
in  his  discretion,  direct  a  resurvey  of  patented  land.    126. 

2.  Such  survey  would  not  be  conclusive,  but,  in  connection  with 

other  testimony,  might  be  admissible  as  evidence  to  maintain 
the  allegation,    IMd. 

RETAINED  PAY  OF  SOLDIERS. 

See  Accounts  and  Accounting  Officers,  1L 

RETIRED  LIST. 

See  Army,  1,2,3,4,9,10,11. 
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REVOCATION 

See  Power  of  Attorney,  2. 

RIGHT  OF  SUFFRAGE. 

See  Treaties  with  Indian  Tribes,  1,2. 

RIGHT  OF  WAY. 

See  Washington  and  Idaho  Railroad  Company. 

ROCK  ISLAND  BRIDGE. 
See  Bridge,  2. 

SEALS. 

See  Fur  Seals. 

SEAMEN. 

See  Shipping,  1. 

SECRETARY  OF  THE  INTERIOR. 

See  Contract,  3, 10 ;  Indians  and  Indian  Lands,  7, 14 ;  Lands, 
Public,  9 ;  Washington  and  Idaho  Railroad  Company,  1. 

SECRETARY  OF  THE  NAVY. 

See  Bond;  Naval  Academy,  I j  Patents  for  Inventions,  5; 
Surety,  1, 3. 
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SECRETARY  OF  THE  TREASURY. 

1.  The  Secretary  of  the  Treasury  can  not  legally ,  by  departmental 

order,  change  a  practice  or  course  of  office  prescribed  by  statute 
for  the  settlement  of  accounts.     177. 

2.  The  Secretary  of  the  Treasury  has  power,  under  sections  161,  Re- 

vised Statutes,  to  make  a  regulation  which  prescribes  that  the 
oaths  to  be  taken  by  an  officer  of  the  Revenne  Marine  Service, 
or  an  officer  or  employ^  in  any  branch  of  the  customs  service,  to 
the  correctness  of  his  account  for  pay  or  salary,  as  required  by 
sections  1790  and  2693,  Revised  Statutes,  shall  be  taken  before 
some  person  authorized  to  administer  oaths  generally.    401. 

3.  The  Secretary  of  the  Treasury  is  not  authorized  to  employ  any 

part  of  the  appropriation  for  collecting  the  revenne  from  cas- 
toms  in  the  erection  of  a  temporary  structure  at  a  collection  port 
for  the  purposes  of  the  customs  service.    607. 

4.  Moneys  improperly  exacted  from  and  paid  by  vessels  proceeding 

under  section  29  of  the  act  of  June  26,  1884,  chapter  121,  to  nn> 
lade  at  places  other  than  a  port  of  entry,  may  be  refunded  by 
the  Secretary  of  the  Treasjiiry,  without  formal  protest  by  the  ap- 
plicant, in  cases  where  application  has  been  made  within  one 
year  of  such  payment.    646. 

5.  Where  a  claim  was  made  for  a  refund  of  '*  head  tax  "  alleged  to 

have  been  illegally  exacted  in  AuguHt,  1890,  by  the  collector  at 
Baltimore  in  the  case  of  the  steamship  Ruesiay  under  the  provis; 
ions  of  the  act  of  August  3, 1882,  chapter  376 :  Advhed  that  the 
Secretary  of  the  Treasury  is  authorized  by  section  26  of  the  act 
of  June  26,  1884,  chapter  121,  to  refund  the  head  tax  thus  ex- 
acted, or  so  much  thereof  as  he  may  think  proper,  if,  on  investi- 
gation, he  finds  that  the  same  was  illegally,  im properly ,  or  ex- 
cessively impose<l.    660. 

6.  And  where  a  claim  was  made  for  a  refund  of  'Honnage  tax"  al- 

leged to  have  been  illegally  exacted  from  the  steamer  Cuba  in 
August,  1890,  by  the  collector  at  Philadelphia:  Advised,  aho^ 
that  the  Secretary  of  the  Treasury  may,  under  said  section  26, 
refund  such  tounago  tax  if  be  tiuds  that  it  was  illegally,  improp- 
erly, or  excessively  imposed,  and  in  case  the  Commissioner  of 
Navigation  shall  have  first  decided,  uoder  section  3  of  the  act  of 
July  5,  18S4,  chapter  221,  that  such  tax  was  erroneously  or  illeg- 
ally exacted.    Ibid. 

7.  Section  3  of  the  act  of  August  3,  18-^2,  chapter  376,  known  as  the 

immigration  act,  invests  the  Secretary  of  the  Treasury  with 
power  to  make  all  necessary  regulations  for  carrying  out  its  pro- 
visions ;  and  under  this  power  he  may,  by  regulation,  forbid  the 
landing  by  the  master  of  any  passenger  from  his  vessel  until  an 
examination  of  all  the  passengers  thereon  is  had,  whether  cabin 
or  steerage.  706. 
See  Accounts  and  Accounting  Officers,  10 ;  Bonds  op  thb 
United  States ;  Compensation,  9;  Compromise;  Disbursing 
Agent;  Exchange  op  Gold  Bars  for  Gold  Coin,  2;  Fines, 
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SECRETARY  OF  THE  TREASURY— Continued. 

Penalties,  and  Forfeitubes ;  Fur  Seals;  Immigrant,  2; 
Payment,  4 ;  Purchase  of  Land,  6,  7 ;  Sinking  Fund. 

SECRETARY  OF  WAR. 

See  Claims,  11;  Hudson  River,  Dumping  Material  in;  Li- 
cense; Washington  Aqueduct  Tunnel,  Jl. 

SEIZURES  IN  INDIAN  TERRITORY. 

In  the  case  of  a  seizure  of  cattle  in  Indian  Territory,  alleged  to 
be  in  violation  of  the  treaties  between  the  Cherokee  Nation  and 
the  United  States :  Advised  that  the  complainant  should  seek 
redress  not  by  application  to  the  execntive,  but  to  the  judicial 
department  of  the  Government,  the  courts  of  the  United  States 
for  the  western  district  of  Arkansas  having  full  jurisdiction  of 
the  subject-matter.    173. 

SETTLEMENTS,  REOPENING  OF. 

See  Accounts  and  Accounting  Officers,  8. 

SHIPPING. 

1.  The  shipping  commissioners  act  of  June  7, 1B72,  chapter  322  (Title 
53,  Merchant  Seamen,  Revised  Statutes),  has  no  application  to 
seamen  employed  on  vessels  engaged  in  the  service  of  the  Coast 
and  Geodetic  Survey.    182. 

3.  Moneys  improperly  exacted  from  and  paid  by  vessels  proceeding 
under  section  29  of  the  act  of  June  26,  18S4,  chapter  121,  to 
unlade  at  places  other  than  a  port  of  entry,  may  be  refunded  by 
the  Secretary  of  the  Treasury,  without  formal  protest  by  the 
applicant,  in  cases  where  application  has  been  made  within  one 
year  from  such  payment.    646. 

3.  The  act  of  August  3,  1882,  chapter  376,  known  as  the  immigration 

act,  confers  power  on  the  collector  of  customs,  under  proper 
regulations  of  the  Secretary  of  the  Treasury,  to  require  the 
master  of  a  vessel  arriving  within  his  collection  district  from  a 
foreign  country  to  detain  all  passengers  on  such  vessel  until 
they  shall  have  beeli  examined  by  the  customs  officers,  for  the 
purpose  of  determining  the  amount  of  head  money  collectible 
under  that  act  from  the  master.    706. 

4.  Section  3  of  said  act  invests  the  Secretary  of  the  Treasury  with 

power  to  make  all  necessary  regulations  for  carrying  out  its  pro- 
visions; and  under  this  power  he  may,  by  regulation,  forbid  the 
landing  by  the  master  of  any  passenger  from  his  vessel  until  an 
examination  of  all  the  passengers  thereon  is  had,  whether  cabin 
or  steerage.    Ibid. 

5.  Detention  of  passengers  for  purposes  of  quarantine  or  tax  charge  is 

clearly  within  the  power  and  duty  of  the  master,  where  it  is 
required  of  him  by  law,  or  by  regulation  pursuant  to  law.   Ihid. 

6.  Provisions  of  section  9,  of  the  act  of  August  2,  1882,  chapter  374, 

called  the  passenger  act,  considered  and  construed  in  connection 
with  the  same  subject.    Ibid. 
See  Claims,  1. 
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SINKING  FUND. 

1.  The  power  conferred  on  the  Secretary  of  the  Treasury  by  section  5 

of  the  act  of  March  3, 1887,  chapter  345,  to  re-invest  the  ''sinking 
funds"  mentioned  in  that  section,  extends  as  much  to  the  United 
States  bonds  then  held  by  him  as  part  of  the  sinking  fund  under 
the  ^*  Thnrman  Act,"  as  to  any  money  paid  in  from  time  to  time 
for  the  purposes  of  that  sinking  fund.    491. 

2.  The  United  States  bonds  now  in  such  sinking  fund  may  be  sold  and 

the  proceeds  thereof  re- invested  in  the  first  mortgage  bonds  of  any 
of  the  railroad  companies  referred  to  in  the  said  act  of  March  3, 
1887,  as  having  received  aid  from  the  Government  in  bonds. 
Opinion  of  Attorney- General  Garland,  of  March  31,  1887  (18 
Opin.,  598),  dissented  from.    Ibid, 

SIOUX  RESERVATION. 

See  Indians  and  Indian  Lands,  18,  19. 

SOUTH  BOSTON  IRON  WORKS. 

Upon  the  statement  of  facts  submitted :  Advised  that  the  right  of 
the  South  Boston  Iron  Works  to  the  possession  and  use  of  cer- 
tain property  (two  lathes  and  a  crane)  belonging  to  the  United 
States,  derived  under  an  agreement  ^ith  the  latter,  dated  Janu- 
ary 21, 1885,  has  terminated,  and  that  the  right  to  the  possession 
of  the  property  is  now  in  the  United  States  exclusively.    73. 

SOUTH  DAKOTA. 

See  Dakota  Lakd-Grant. 

SOUTHERN  PACIFIC  RAILROAD  COMPANY. 
See  Land-Grant  Railroads,  3. 

SPECIAL  EXAMINERS. 
See  Pension  Officb. 

STATUTES,  INTERPRETATION  OF. 

1.  The  provisions  of  the  act  of  March  3,  1887,  chapter  340,*  restrict- 

ing the  ownership  of  real  estate  in  the  Territories  to  American 
citi/iCns,  etc.,  apply  to  mines,  these  being  real  estate.    26. 

2.  Jdm8ed  that  the  provision  in  the  act  of  August  5,  1886,  chapter 

929,  namely :  **  Improving  Great  Kanawha  River,  West  Virginia, 
Continuing  improvement,  one  hundred  and  eighty-seven  thou- 
sand five  hundred  dollars,"  does  not,  by  implication,  authorize 
the  purchase  of  land  for  said  improvement.    34. 

3.  The  appropriation  made  by  the  act  of  March  3, 18"^,chapter  362  *  *  for 

the  erection  of  monuments  or  memorial  tablets  for  the  purpose 
of  marking  the  position  of  each  of  the  commands  of  the  regular 
Army  engaged  at  Gettysburg,"  is  not  applicable  to  the  purchase 
of  land  for  the  sites  of  such  monuments  or  tablets.    79. 

4.  The  words  **  proper  advertisements,"  as  used  in  the  act  of  April  15, 

18SB,  chapter  50,  mean  advertisements  for  proposals  in  such  cases 
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STATUTES,  INTERPRETATION  OF-Continued. 

as  the  general  provisions  of  law  concerning  public  contracts  re- 
quire.   96. 

5.  Tbe  act  of  March  5,  1888,  chap.  23,  entitled  ''An  act  for  the  pur- 

chase of  a  site,  iucludiug  the  building  thereon,  etc.,  for  the  use 
of  the  office  of  the  Chief  Signal  Officer  of  the  Army,"  etc.,  does 
not  carry  with  it  an  appropriation  of  money  for  the  objects  des- 
ignated therein.     131. 

6.  The  words  ''exclusive  of  armament/'  as  used  in  the  first  section  of 

the  act  of  August  3, 1886,  chapter  849,  are  not  to  be  understood 
as  excluding  the  offensive  armament,  such  as  guns,  torpedoes, 
etc.,  only\  the  term  "armament'*  comprehending,  besides  those 
articles,  snch  shields  and  protections  as  are  directly  and  neces- 
sarily connected  with  the  efficient  and  safe  working  thereof.  235. 

7.  The  word  "sessions"  in  section  1852,  Revised  Statutes,  as  amended 

by  the  act  of  December  23,  1880,  chapter  7,  includes  the  whole 
period  between  the  time  fixed  by  law  for  the  meeting  of  the 
legislative  assemblies  and  their  tine  die  adjournment,  Sundays 
and  intermediate  adjournments  not  excepted,    259. 

8.  The  act  of  February  9,  1889,  chapter  119,  "to  provide  for  the  de- 

posit of  the  savings  of  seamen  of  the  United  States  Navy/'  does 
not  extend  to  enlisted  men  of  the  Marine  Corps.    616. 

9.  The  provisions  of  section  1  of  the  act  of  June  16, 1890,  chap.  426,  en- 

titled "An  act  to  prevent  desertions  from  the  Army,  and  for  other 
purposes,"  are  applicable  to  enlisted  men  of  the  Marine  Corps  by 
force  and  effect  of  section  1612,  Revised  Statutes;  but  those  of 
sections  2,  3,  and  4  of  that  act  are  inapplicable  thereto.    Ihid. 

10.  The  words  "departmental  service  "  and  "the  service,"  as  used  in 

the  proviso  in  that  part  of  the  legislative,  executive,  and  judicial 
appropriation  act  of  July  11,  1890,  chap.  667,  which  relates  to 
the  Civil  Service  Commission,  mean  the  classified  civil  service 
as  established  by  section  163,  Revised  Statutes,  and  section  6  of 
the  act  of  January  16,  1883,  chapter  27.    624. 

11.  The  words  in  the  same  proviso,  viz,  "promotion  or  appointment 

in  other  branches  of  the  Government,"  signify  promotion  or 
appointment  in  the  classified  service  of  some  other  Department 
than  that  to  which  the  applicant  may  belong.    Ibid. 

12.  The  words  "  all  other  ores,"  as  used  in  the  proviso  of  paragraph 

199  of  the  Act  of  October  1,  1890,  chapter  1244,  mean  all  ores 
other  than  those  known  commercially  as  lead  ores.    690. 

STEAM  ENGINEERS. 

1.  Section  7  of  the  act  of  February  28,  1887,  chapter  272,  withdraws 

from  the  operation  of  section  6  of  that  act  all  steam  engineers 
holding  Federal  or  State  licenses.    25. 

2.  The  alteration  of  a  license  issued    under  section  4441,  Revised 

Statutes,  is  not  an  offense  withiu  sections  5418,  5479,  or  5423, 
Revised  Statutes.  Revocation  of  the  license,  under  section 
4450,  Revised  Statutes,  seems  to  be  the  only  punishment  pro- 
vided by  law  for  such  case.    649. 
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SUBSTITUTES,  EMPLOYMENT  OF. 
See  Civil  Service.  :1 

SUPREME  COURT  REPORTS. 

1.  In  making  up  complete  sets  of  the  Sapreme  Court  Reports  for  the 

places  to  be  supplied  under  the  act  of  February  1%  m89,  chapter 
135,  the  volumes  heretofore  distributed  to  the  circuit  and  dis- 
trict judges  are  not  to  be  taken  into  account.    312. 

2.  The  distribution  of  the  reports  provided  for  by  that  act  has  no 

reference  whatever  to  former  distributions  of  reports  to  judges. 
Ibid. 

3.  Where  the  circuit  and  district  courts  hold  their  sessions  in  the 

same  rooms,  one  set  of  reports  only  are  to  be  provided  for  the 
places  where  such  courts  sit.  But  where  these  courts  hold  their 
sessions  in  different  buildings,  or  in  different  rooms  of  the  same 
building,  a  set  of  reports  are  to  be  provided  for  the  place  where 
each  court  sits.    Ibid, 

4.  Places  where  the  Territorial  courts  sit  are  not  within  the  provi- 

.  sions  of  the  act.    Ibid. 

SURETY. 

1.  Under  section  7  of  the  act  of  August  3,  1886,  chapter  849,  aathor- 

izing  proposals  for  certain  work  to  be  invited,  which  shall  be 
subject  to  ''  such  provisions  as  to  bonds  and  security  for  the 
quality  and  due  completion  of  the  work  as  the  Secretary  of  the 
Navy  shall  prescribe,''  the  Secretary  may,  in  his  discretion,  ac- 
cept as  surety  (instead  of  an  individual)  a  body  corporate  em- 
powered to  assume  that  relation.    57. 

2.  The  American  Surety  Company  of  New  York  has  power,  under  the 

laws  of  New  York,  to  assume  the  relation  of  surety  upon  a  bond 
to  the  United  States  conditioned  for  the  faithful  performance  of 
a  contract  to  furnish  steel  gnu  forgings  to  the  latter.    66. 

3.  The  Secretary  of  the  Navy  has  power,  under  section  1383  Revised 

Statutes,  to  approve  a  pay-officer's  bond  in  which  the  sureties 
are  corporatious,  or  a  corporatiou  joined  with  a  natural  person, 
if  he  deems  such  sureties  sufficient.    175. 

SUSPENSION  FROM  DUTY  AND  PAY  IN  CUSTOMS  SERVICE. 
See  Claims,  8. 

SWAMP-LAND  GRANT. 

A  bill  in  equity  will  not  lie  against  the  State  of  Minnesota  for  the 
purpose  of  vacating  a  patent  issued  to  that  State  under  the 
bwamp-laud  grant,  on  the  mere  ground  that  the  land  thus  pat- 
ented was  not  in  fact  swamp  land.    684. 

TAXATION  OF  INDIAN  LANDS. 

See  Indians  and  Indian  Lands,  8,  9,  10,  11. 

TAX  ON  NOTES  USED  FOR  CIRCULATION. 

1.  The  tickets  issued  by  certain  ice  companies  (copies  of  which  are 
given  in  the  opinion)  are  not ''tio<ea"  within  the  meaning  of 
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TAX  ON  NOTES  USED  FOR  CIRCULATION-Continued. 

that  term  as  used  in  section  19  of  the  act  of  February  8, 1875, 
chapter  36,  and  therefore  are  not  subject  to  the  10  per  centum 
tax  imposed  by  that  section.    98. 

2.  Where  a  company  or  corporation  made  and  paid  out  its  own  notes 

in  the  ordinary  course  of  its  business,  not  intending  them  to  be 
used  for  circulation  as  money  or  currency,  their  use  as  such  by 
other  persons  after  they  were  paid  out,  without  approval  by  the 
maker  of  such  use,  would  not  subject  the  maker  to  the  tax.   Ibid. 

3.  No  tax,  as  such,  is  imposed  on  those  notes  which  are  prohibited  by 

section  3583,  Revised  Statutes.  The  violation  of  this  section  is 
vindicated  by  fine  or  imprisonment,  or  both.    Ibid. 

TELEGRAPH. 

See  Postal  Service,  8,  9. 

TELEPHONE  LINES. 

Telephone  companies  are  not  within  the  provisions  of  title  LXV 
of  the  Revised  Statutes,  or  entitled  to  avail  themselves  of  the 
privileges  thereby  granted.    37. 

TERRITORIAL  LEGISLATURE. 

See  Territories,  1,  2,  3. 
TERRITORIES. 

1.  The  legislative  assembly  of  Arizona  Territory  can  lawfully  remain 

in  session  only  for  a  period  of  sixty  days'  duration,  such  period 
including  Sundays  and  all  intermediate  adjournments.    259. 

2.  The  word  **  sessions''  in  section  1852,  Revised  Statutes,  as  amended 

by  the  act  of  December  23,  1880,  chapter  7,  includes  the  wholQ 
period  between  the  time  fixed  by  law  for  the  meeting  of  the  leg- 
islative assemblies  and  their  Hne  die  adjournment,  Sundays  and 
intermediate  adjournments  not  excepted.    Ibid. 

3.  Statutory  provisions  regulating  the  assembling  of  Territorial  leg- 

islatures reviewed ;  and,  upon  consideration  thereof,  advised  that 
the  governor  of  Arizona  Territory  is  without  power  to  convene 
a  special  session  of  the  Territorial  legislature.    319. 

4.  The  act  of  the  legislature  of  Arizona  Territory,  approved  March 21, 

1889,  providing  for  the  holding  of  a  convention  for  the  purpose 
of  forming  a  State  constitution  to  be  submitted  to  the  legal 
voters  of  the  Territory  for  their  approval  or  rejection,  is  not  in- 
consistent with  the  organic  act  of  the  Territory  or  any  other  law 
of  Congress,  or  with  any  provision  of  the  Constitution,  and  is 
therefore  valid.    335. 

5.  Whether  such  legislation  is  "  premature "  is  a  question  that  ad- 

dresses itself  solely  to  the  legislature  that  passed,  the  governor 
wl  o  approved,  and  to  Congress  which  had  the  x^ower  finally  to 
ratify  or  annul  the  measure.    Ibid. 

6.  Under  the  organic  law  of  the  Territory  of  Arizona  and  the  statutes 

passed  by  the  legislature  thereof,  the  governor  is  not  invested 
with  power  to  assign  to  their  respective  districts  the  judges  ap- 
pointed for  that  Territory.    550. 
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TERRITORIES— Contioned, 

7.  The  aatbority  given  the  governor  by  section  1873,  Reyised  Statutes, 
was  intended  to  be  exercised  only  during  that  period  which  is 
embraced  between  the  date  of  the  organization  of  the  Territory 
and  the  time  when  legislative  action  was  had  upon  the  snbject- 
matter  referred  to  in  that  section.  After  snch  action  by  the  leg- 
islatare  the  authority  terminated  and  the  operation  of  the  sec- 
tion ceased.  Ibid. 
See  Alaska;  Aliens;  Oklahoma. 

TIMBER  ON  PUBLIC  LANDS. 
See  Timber  Trespasses. 

TIMBER  ON  INDIAN  RESERVATIONS. 

See  Indians  and  Indian  Lands,  12,  13,  14,  22 ;  Timber  Tres- 
passes, 5. 

TIMBER  TRESPASSES. 

1.  The  cutting  or  destroying  of  timber  on  lands  which  have  been 

patented  to  individual  Indians  is  not  an  offense  punishable  un- 
der the  act  of  June  4,  1888,  chapter  340,  amendatory  of  section 
5388,  Revised  Statutes.    183. 

2.  The  provisions  of  sections  2461,  2462,  2463,  and  4751,  Revised  Stat- 

utes, are  intended  to  protect  and  preserve  live  oak,  red  cedar, 
and  other  like  timber,  whether  the  same  shall  be  upon  land  re- 
served or  purchased  by  the  United  States  for  the  purpose  of  sup- 
plying such  timber  for  the  Navy,  or  whether  it  be  upon  other 
lands  of  the  United  States,  provided  only  that  the  timber  is  live 
oak,  or  red  cedar,  or  other  like  timber,  such  as  would  be  useful  to 
the  Navy  for  naval  purposes.    381. 

3.  Where  trespasses  wore  committed  in  the  State  of  Michigan,  by 

cutting,  destroying,  removing,  etc.,  live  oak  or  red  cedar  trees,  or 
other  like  timber  useful  for  naval  purposes,  on  and  from  lands 
belonging  to  the  United  States :  Advised  that  informers  in  snch 
cases  are  entitled  to  one-half  of  the  penalties,  etc.,  recovered 
under  section  4751,  Revised  Statutes,  bearing  in  mind  the  power 
given  to  the  Secretary  of  the  Navy  in  that  section.    Ibid. 

4.  Upon  the  statement  of  facts  submitted  respecting  the  use  by  the 

Union  River  Logging  Railroad  Company  (a  corporation  formed 
under  the  laws  of  Washington  Territory)  of  Government  timber 
standing  along  the  line  of  its  road  :  Advised  that  such  n^e  of  the 
timber  was  wholly  unauthorized,  and  that  proper  steps  should 
be  taken  to  secure  indemnity  to  the  Government,  and  to  bring 
to  justice  the  individuals  who  have  been  concerned  in  violating 
the  law  for  the  protection  of  its  property.    546. 

5.  Where  a  large  quantity  of  standing  timber  (about  4,000,000  feet) 

was  unlawfully  cut  by  trespassers  on  the  Fond  du  Lac  Indian 
Reservation,  in  Minnesota,  and  left  lying  thereon— the  land  from 
which  the  timber  was  cut  being  held  in  common  by  the  Indian 
bands,  for  whom  it  was  reserved,  by  the  ordinary  Indian  title: 
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Adviaedf  (1)  that  the  United  States  have  the  absolute  ownership 
of  the  timber  thus  cut ;  (2)  that  the  Indians  have  no  interest 
therein  whatever,  and  that  it  in  no  way  appertains  to  the  Indian 
Bureau  or  its  agents  to  assume  charge  thereof;  (3)  that  such 
timber  may  be  sold  for  and  on  account  of  the  United  States,  but 
that  the  sale  should  be  made  by  the  Commissioner  of  the  General 
Land  Office,  under  the  supervision  of  the  Secretary  of  the  In- 
terior, 710. 
6.  Opinion  of  Acting  Attorney-GeneralJenks,  of  August  23,  1886  (18 
Opin.,  434),  concurred  in.     Ibtd. 

TONNAGE  DUTY. 

Under  the  proclamation  of  the  President,  made  on  the  26th  of  Jan- 
uary, 1888,  in  pursuance  of  the  first  provieo  in  section  11  of  the 
act  of  June  19, 1886,  chap.  421,  a  vessel  entered  in  a  port  of  the 
United  States  from  Bremen,  via  Southampton,  is  exempted  from 
payment  of  the  tonnage  tax  imposed  by  said  section,  although 
the  vessel  may  have  taken  on  board  cargo,  passengers,  and  mails 
at  the  last-mentioned  port.  But  if  the  vessel  had  entered  at 
and  cleared  from  Southampton  it  is  liable  to  the  duty.     128. 

TREATIES  WITH  FOREIGN  GOVERNMENTS. 

1.  The  rights  and  privileges  granted  to  the  subjects  of  Greece  by  the 

first  article  of  the  treaty  between  the  United  States  and  that 
country  of  December  22,  1837,  are  guarantied  to  them  with  all 
the  force  of  law.    303. 

2.  The  word  "  subjects,"  in  the  treaty,  embraces  corporations,  joint- 

stock  companies,  and  other  associations,  commercial  and  indus- 
trial, constituted  m  conformity  with  the  law  of  Greece.    Ibid, 

3.  No  legal  objection  exists  to  the  Secretary  of  State  instructing  the 

United  States  minister  at  Athens  to  give  the  Government  of 
Greece  an  assurance  that  such  corporations  and  associations  may 
exercise  in  the  United  States  all  the  rights  and  privileges 
granted,  as  above,  subject  to  the  appropriate  laws  of  the  United 
States  and  those  of  the  several  States.    Ibid, 

4.  No  constitutional  objection  is  perceived  to  a  provision  in  the  pro- 

posed consular  convention  between  the  United  States  and  Great 
Britain,  conferring  upon  the  courts  of  each  country  jurisdiction 
of  oifenses  committed  on  vessels  of  the  other  on  the  high  seas. 
644. 
See  Patents  for  Inventions,  2. 

TREATIES  WITH  INDIAN  TRIBES. 

1.  Article  38  of  the  treaty  of  April  28,  1866,  with  the  Choctaws  and 
Cbickasaws,  which  declares  that  *^  every  white  person  who,  hav- 
ing married  a  Choctaw  or  Chickasaw,  resides  in  the  said  Choc- 
taw or  Chickasaw  Nation,  etc.,  is  to  be  deemed  a  member  of  said 
nation/*  does  not  confer  upon  such  white  person  the  right  of 
sufilrage,    389. 
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2.  Whether  he  is  entitled  to  each  right  mast  be  determined,  not  by 
that  article  alone,  but  by  the  provisions  of  the  constitution  of 
the  nation  in  which  he  may  be  domiciled,  and  its  laws  relating 
to  suffrage  and  elections.    Ibid, 

TRANSFER. 

See  Assignment. 

TRANSPORTATION  OF  THE  MAIL. 
See  Postal  Service,  2, 

TRANSPORTATION  OF  TROOPS. 
See  Land-Grant  Railroads,  5. 

UNION  PACIFIC  RAILROAD  COMPANY. 

See  Claims  of  the  United  States;  Sinking  Fund. 

UNION  RIVER  LOGGING  RAILROAD  COMPANY. 
See  Land,  PuBUCt  9;  Timber  Trespasses,  4. 

UNITED  STATES  ATTORNEY. 
See  District  Attorney.. 

UNITED  STATES  COURT  FOR  INDIAN  TERRITORY. 
See  Indian  Territory,  5. 

VACANCY  IN  OFFICE. 
See  Appointment. 

WASHINGTON  AND  IDAHO  RAILROAD  COMPANY. 

1.  Under  the  act  of  May  30, 1888,  chapter  336,  granting  to  the  Wash- 

ington and  Idaho  Railroad  Company  a  right  of  way  through  the 
CoBur  d'Alene  Indian  Reservation,  the  Secretary  of  the  Interior 
has  no  authority  to  permit  the  construction  of  a  railroad  across 
the  reservation  prior  to  the  ascertainment,  fixing,  and  payment 
of  the  compensation  as  provided  for  in  section  3  of  that  act.   199. 

2.  By  that  section  three  conditions  precedent  are  annexed  to  the 

grant,  namely :  (1)  the  plats  made  upon  actual  survey  for  the 
definite  location  of  the  road  must  be  filed;  (2)  those  plats  must 
be  approved  in  writing  by  the  Secretary  of  the  Interior;  (3) 
the  compensation  must  be  fixed  and  paid.  Until  all  of  these 
conditions  are  performed  no  right  of  any  kind  respecting  the 
right  of  way  becomes  vested  in  the  company.    Ibid. 

WASHINGTON  AQUEDUCT  TUNNEL. 

1.  The  Secretary  of  War  may  extend  the  time  for  the  completion  of 

the  work  on  the  Washiugton  Aqueduct  tunnel,  under  the  con- 
tract with  Beckwith  &  Quackenbnsh,  in  case  the  work  is  not 
completed  by  the  Ist  of  November,  1888.    192. 

2.  The  clause  in  the  act  of  March  30, 1888,  chapter  47,  namely,  *'  all  of 

said  work  to  be  completed  by  November  first,  eighteen  hundred 
and  eighty-eight,"  is  to  be  understood  as  directory  merely.    Ibid, 
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3.  Provisions  of  the  contract  with  Messrs.  Beckwith  &,  Qaackenbush, 
entered  into  on  October  29, 1883,  for  the  constructiou  of  a  tuuuel 
to  increase  the  water  supply  of  Washington,  D.  C,  and  of  the 
agreements  supplementary  thereto,  considered  with  reference  to 
certain  inquiries  propounded ;  and  advised  (1)  that  should  Major 
Lydecker,  or  his  successor,  legally  appointed,  with  the  sanction 
of  the  Chief  of  Engineers,  annul  the  contract,  and  give  notice 
thereof  to  the  contractors,  the  right  of  the  latter  to  make  good 
the  defective  work  may  legally  be  denied ;  but  so  long  as  the 
contracts  remain  in  full  force  the  contractors  hive  the  right,  at 
their  own  expense,  within  a  reasonable  time,  to  make  the  de- 
fective work  good ;  (2)  should  the  contracts  be  annulled,  as 
above,  the  contractors  can  not  be  legally  compelled  thereafter  to 
make  the  defective  work  good,  but  they  can  be  made  liable  for 
the  actual  necessary  expenditure  which  the  Government  may 
incur  in  making  it  good ;  (3)  that  to  meet  such  liability  the  Gov- 
ernment may  retain  any  money  it  now  has,  to  which  the  con- 
tractors would  have  been  entitled  had  the  work  been  good ;  (4) 
the  expenditure  authorized  by  the  resolution  of  October  19, 1888, 
includes  expenses  attending  the  inspection  of  the  repairs  neces- 
sary to  protect  and  preserve  the  work  already  done,  but  not 
those  attending  the  inspection  of  other  work.    287. 

WESTERN  UNION  TELEGRAPH  COMPANY. 
See  Claims  of  thk  United  States. 

WORLD'S  COLUMBIAN  COMMISSION. 
See  Alaska,  2 ;  Army,  7. 

WORLD^S  COLUMBIAN  EXPOSITION. 

The  power  given  the  President  by  section  16  of  the  act  of  April  25, 
1890,  chapter  156,  to  **  designate  additional  articles  for  exhibi- 
tion,'' is  not  limited  to  articles  belonging  to  the  Executive  De- 
partments and  institutions  therein  mentioned,  but  extends  to 
such  other  articles  as  he  may  deem  fit  and  proper  to  be  desig- 
nated; and  this  power  carries  with  it  authority  to  employ  such 
personn  as  shall  be  necessary  to  properly  prepare  and  care  for 
the  articles  wliirh  may  be  thus  designated.    703. 

ZOOLOGICAL  PARK. 

Under  section  4  of  the  act  of  March  2, 1869,  chap.  370,  the  Commis- 
sion thereby  created  have  authority  to  defray  out  of  the  appro- 
priation for  establishing  the  Zoological  Park  all  necessary  ex- 
penses incidental  to  the  selection  and  acquisition  of  the  land  for 
the  park,  but  not  to  apply  the  appropriation  to  laying  out  the 
land,  erecting  buildings  thereon,  etc.  The  provisions  of  that 
section  extend  no  further  than  the  selection  and  acquisition  of 
the  land.    286. 
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